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MEMORANDTIM FOR JOHN A,RJTZ;Z,O
SENIOR DEPÜTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGßNCY

Re: Application of l8 A.S.C. Si Zi40-ZJ40A to Certoin Techniqtes
Tlmt May Be Uæd itt the Intenogation af a HighValae ol Qædø Deøinee

You have asked us to address whether c¿rtain specified intenogation techniques designed
to be used on a high value al Qaeda detainee in ths'\ryaron Terror comply with the federa¡
prohibition on tor{ure, codified at tt U.S.C. $$ 2340-2340À Our analysis ofthis question is
controlled by this Office's ¡cccnt¡y published opinion ¡nterpreting the anti-torture srsh¡te. See
Memorandum for JamesB. Comey, Deputy Attorney Genmal, ftom Daniel Levin, Acting
Assistant Attorney Gencral, OfÏice oflegal Counsel, Re: Legal Stæùrds Applicaþle lhder 18
U.S.C- SS 2i40-2310A (Dec.30, 2004){'2004 I*gaI Standøds Qpinion-), øwítable at
www.usdoj.gov. (We provided a copy of that opinion ro yor¡ at the time it was issued.) Much of
the analysis from oúr 2A04 Legat Staúødr Opinionis reproduced below; all of it is
incorporatcd by reference herein. Bec¿use you have asked us to address the application of
sections 2340-234OAto specific interrogrtion techniques, the prescnt memorandur,n necessarity
includes ¡dditional discussion of the applicable legal standards and their application to particular
facts. We stress, however, that the legal standards we apply in this memoraRdum are firlly
consistent with the interpretation of the $atute set forth in our 2A04 Iegol Søndards Opinion

23404. Our task is to explicate those candards in order to ¿siist you in complying with the law..

A paramounl recognition emphasized in our 2004 Legal Stadards Opirûonmerits re- ,
emphasis at the outset and guides our analysis: Torture is abhorrent both to Ãmerican law and
values and to intemational norms. Thc universal rcpudiation oftorture is reÍlected not only in
our criminal law, see, e.9., l8 U.S,C. $$ 2340-23404, but also in intemational agreements,' in

' &e, e.g., United N¿tions Conr¡ention Aginst Tøture a¡¡d Olher Cn¡c[ Inhuman or Degnading Tr.earmcnt
or hrnisluner¡t, Dec. 10, 1984, S- Tre¡ty Þos. No. 100-20, 1465 U.N.T.S. t5 (cntc¡ed inro force for U.S. Nw. 20,
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centuries of Anglo-American law, see,.e.g., John H. I-angbein, Torlare ø¡d the Læ, of Proof
Europe ad hgland in tlæ Ancien Regime (1977) ('Torrure and the Inw of Proaf') and in the
longstanding policy of the United States, repeaedly and recently reaffrrmed by the Presiden¡.2
Consistent with theee norms, the President has directed unequivocally that the United States is
not to engage in torture.'

The task of interpreting and apptying sections 2340-2340A is cornpticared by rhe lack of
precision ¡n the statutory terms and the lack of relevant case law. In defining the federal crime of
torture, Congress reçired that a defondant "specifcally intei{lto inflict ,lurrc physicat or
mental pain or suffering," and Congress nrrrowly defined "severÊ mental pain or suhering" to
me'an "the prolanged mental harm caused by" enumerated predicate aos, including "the thre¿t of
imminent death" and "procedures calailoledto disnptproþundly.the senses or personality." lB
U.S.C $ 2340 (emphascs added), These stalutory requirements are consistent with U.S.
obligations under the United Nations Convention Against lorturo, the treaty that obligates the
United St¡tes to ensure that torture is a crime under U.S. hw and that is implemented-by sections
234U2340^. The requirements in scctions 2340-2340|closely track the understa¡dings and
reservations required by lhe Senate when it gave its advioe aod consent to ratification oithe
Convention Against Torlure. They reflect a clear intent by Congress to limit rhe scope of the
prohibition on torture under U.S. law. However, mtny ofthe key terms used in the statute (for
example, "severe," "prolonged," "sufnering') are impieci¡e and ñecessarily bring a degree of
uncertainty to addressing the reach of seqions 2340-23404. Moreover, relevant judicial
decisions in this area provide only limited guidance.r' This imprecision and lack ofjudicial
guidance, coupled with the Presidentrs clear directive th¡t the United States does not condone or
eirgage in torhr-rg counsel great csre in apptying the stanne to specifrc conducr. We have
attempted to exercise such care throughout this memorandum.

With these considerations in mind, we tum to the particular question before us: whether
certain specified interrogation techniQues may be used by the Centrat Intelligence Agency
("ClA") on a high value al Qaeda detainee consistent with the federal statutory prohibition on

1994) {"Convention Apins Tom¡¡Ê' or "CAT"} lûtcnrarioml Cor¡en¡q on Civil and Politic¿l Rightq Dec. 16,
1966, art. 7, 999 U.N.T.S. t7l.

*e, e.g.,Staeme¡f on Unitcd Natiors Inle¡netio¡at Day in Supporr of Viaims ofTortrue, 40 Weekly
Compr&s$oc. I167 (Juþ 5, 2004) {'?¡ædom fio¡r tonuæ ig an inalienable human right . . . ."); Srateraent on
UÍited Ì*ât¡s¡s lntemadoml Day in Suppwtof Victiûls of lorturc, 39 Wcekty C"np h.". Doc. ¡14 (turrc 30.
2003) ("Torture anywhcrc is an afrror¡t lo human dignity everywhere.")', see also !.etter ofTranvtiualfrom
P¡esident Ronald Reagon to the þnote (May fq l98El, in Message fron the Prestdent øt the Uníted Stores
Tronsmitting the Corvention Against Torturc and Oth¿¡ CneL Inhuman or Ðegrading Treatment or Punishmenr- S.
Treat-v Doc. No, 100-20, at ii {¡988} f'Ratiñcadon of the C-orwention by the United Sutes will clearly express
Unitod Sutcs opposition to torurg an abhonrot practiæ slill prwalent in the world rodey.').

' &e, e.g.,40 wcekly Comp. Pr,es. Doc. at I l6?óE ("Ancrica stands agaiûsl and wifl not tolerare
tortr¡re. . - . Tortu¡e is rvrong no ma¡tcr whcre it occw, a¡¡d the Unitcd Sm¡cs will con¡inue to lead trc fight to
eliminate it everyrvhere.").

o what.¡udiiiat griêurcc tlere is comes from decisions that apply ¡ related but sepante Satute (the Torture
Victi¡ns Protection Act ("TlryA), 28 U.S.C. $ t350 notc (?0000. Tlrese judicial opinions gcneralty contâin little if
any analysis ofspecifrc conduct or oflhe releya¡tt *¡¡tr¡tory standards.
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torture, I E U.S.C. $0 2340-23404.5 For the reasons discussed below, and based on the
representations wc have received from you (oi ofËcials of your Agency) about the particular
techniqucs in question, the circ¡.¡mstances in which they are authorized for usg and the physical ,
and psychologtcal assessmcnts made of the detainee to be interrogated, we conclude that the
separate authorizd use of each of the specific techniques ât issue, subject to the limitations and
safeguards described herein, would not violate sest¡ons 2340-2340A.6 Our conclusion is
straightfonnard with respect to all but two ofthe techniques discr¡ssed herein. As discussed
below, use of sleep deprivation as an enhanced technique and use of the rvaterboard involve
more substantial questions, with the waterboard presenting the most substantial queslion.

We base ourconclusions on the statutory language en¿etd by Congress in sestions 2340-
234OA. We do not rety on any consideration oithe Þtes¡dent's au*órity rã Corln"nder in Chief
under the Constitution, any application of the principte of constitutional avoidance (or any
conclusion about constitutiorial issues), or any arguments basd on possible defeoses sf
"necessity" or setf-defense.'

5 lrye have prwiously edvised yor üur the use by rhe CIA of the rochniquer of interrogariqr discr¡ssed
herein is consigen¡ with the Constitrrio¡ and applicable statutes and t¡eaties. In the present msmor¿ndu¡¡r, you have
asked us to address only thc requiremcnts of 18 U.S.C. g$ 2340-23404. Norhi¡¡g in lhis memora¡dum or in our
prior advice to the CIA shoüld be read to suggest th¡t the use of thesc techniques would conform to lhe requiremens
of the Uniform Code of Military lusrice that govems membcrs of the Armed Forces o¡ to United Sutcs oùligations
under the Gc¡reva Conr,€ntiors in si¡cumsla¡ræs where those Cor¡ventions would apply. We do not address ttæ
possiblc application of article 16 of the CAT, nor do urc ¡ddress any guetion reladng ro conditions of co¡rfincment
or detcation, as diSi¡ct fom tbe interrogation of dct¿i¡rces. We st¡ess tlat our advice on the application of sections
23.t0-23,t04 docs not represcnt the poliry views of tbe Departnnen of tusticc concerning intenogation practices.
Finall¡ $'E note that secrion 6057(o) of ll.R. l2ó8 (l09th Cong. lst Scss.), if it becomes law. rvould forùid
cxpending or obligating ftnds ¡nade avaílablp by tha biu 'to subjcct any pcrlon in the cuslody or under tlæ pþsical
control of tl¡e Unitcd States to torlur€," burbireusc tlre bill would defirc "rortl¡rc' to have "lhc meoning giræn drar
term in sec¡ion 2140(l) of title 18, Unitcd Statcs Code,' g 605?1bxl), rhe provisioa (ro rhe exrenr ir mieht epply
here a¡ sll) would mcreþ rcaffrm the precristirç prohibitioru or toril¡e in secio¡u 2340-21404.

*6 -g¡g 
preserr mcmora¡ô¡¡ú addresses onty tlrc scprrate use of cach ir¡divid¡ul techniquc, no¡ the combincd

use o'ftEtäri{ues as port of'an inregrated rcgimør of íntenogarion. You lsve informed us tàat rnosl of lhe CIA's
¿utl¡orizcd techniques arc desigrcd ro bc used with porticr¡la¡ deeinccs in ¡n i¡ucrrclated or combined rnsnrrer as
part of an ovcrall intcmogation progriurl and yotr havc plovidcd us with ¿ dcscription of a t¡ryical sceriâris forthc
CIA'scombineduseoftec{rniçres. SeeBøckgroødPopronCI4'sCombined{iæoflntenogotionTechniques
(Dec. ¡0, 20Æ,4l ('Background Poper"). A ñ¡ll asessrnent of whether ûn use of iruerrogation fechniqu€s is
consistent widr sections 2340-?3404 should t¡ke inlo account the potenliât combined dfects of using mulliple
techniqtes on a given detaince, eithcr simulla¡co¡sly or squcntielly wilhìn a slprt timc. We will eddress in a
scpafate memora¡rdrm çhcthç the aombined r¡sc of ært¡in lochniqucs, as reflectd inthe Bøckgound Paper,is
consistcnt with thc legat requircmcds of scctions 2340-23404.

t 
tn preparing the prcsent mernorardun, ïc hsve resie$€d and carefully ccnsidcred úie repoft prepared b),

the CIA Inspector C¡e¡eral, Comterleftoñsrñ Detention Activi fi es (Scp¡e mù e ¡ 200 l -Ocmbe rI ?0t31. No. 2003-7123-IC (May 7, 2(fr4) (*IG Reparf'l
addressed below.

Vat¡e!€_Try: of the IG Rep.rî are
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In arking us to con¡ider cortain specifro tedrniques to be used in tlu intenogrion of a
particulr al Qaedaopcr¡tirre 1rcrr have providcd b¡cftg¡ound ínformæion colnmon to theusc of
all ofthe techniqucc. Yor haw ¡dvisod thæ thcsc æcl¡nigucr uould bc usod onþ on an
individud wlro is d*crmined to be a Tligh Value Detainee,' deûncd as:'

a detdnec wþ utttil time ofcapure, uæ huæ rc¡!¡on to believo: (1) is a scnior
mcn¡ber ofal-Qi'da or ¡n aL@i'd¡associated terorist group (Iormaah
Islamiyyah, Eqy*i¡n I¡l¡mic nhûd, al-Zarqewi Grorp,.Gtc.); (2) has knowledge
of imminer¡t tcrrqist th¡ts ¡æinst tlrc USÀ ite rnititary forces, ie citizcns ard
orgrnÞations, orits Eüics; orth¡t hß/h¡d dilet invohæmor¡t in planning and 

.

prqpâdng tenorist aotions qgainst the USA or its altieq or assisting thc ahQai'da
leaduship in plurning and p,reperÍ4g such teno¡ist actions; and (3) if rele¡sed,

) ClAAct constitutcs ¡ clear and continring thrcat to tho USA or its allies.
) ClAAct

Actiqg Assistant Attorney GüGra[ Office bflegal
Assista¡rt fucral Colrsel, CIâ, at 3 (Ian 4, 2005) ("buary

Forconvcnicnce, we will gcncrally refcr to suoh furdividu¡ls simply ts

L

medical and psychologicrl proftssionals from thc eIA's Office ofMedical Secviccs f'OMS) o
€nsurc tbtt he is not likely to sufer ary s€v€re physicrl or me¡¡tal pain or strftring as a rcsult of
interrogation

[llechnique-spiífic adva¡ced apprornl is rcquired for ¡lt 'enhsnc€d' meE$tres
and is conditional on on-s¡tc ædic¡l and psycholog¡cal personnel confirming
from dirctt dctEiriÊc oramination th¡t the enhanosd tecl¡niquds) is not opæ:ted to
producri oserrcre phfsrcsl or ment¡l prin on $trer¡¡g"" As a pnctic¡l rn¡ttcr, the
dctdnee's pþsic¡l cordition müst be s¡ch drat tl¡e¡e i¡rteruentions will not have
last¡qg &ct, ¡nd his psyclrologic¡t statc süoqg cno¡gh tb¡t ¡o ssycre
psychologicsl h¡rm will ¡an¡lt.

Ð¡-?.- È .. l

OIrtS fuicþlirp;s otb{dtøt ard Psffpk g'ical &fut ø futa*å Røünq tnstagatiq,
ød futent¡on at 9 @€c. 2000) ('OMS end&lirr;l) (footnoto onittod). New det¡inees are also
object to r gcncrrl inuke cxauin*ion, which irrc,lt& "a úorurgh initial medic¡l âssessncnt
. . . with a completg docrrmer¡ted history and physicsl addressing in deptll any chronic or
poviors ¡ndical probtems. thi¡ ¡ssessr¡cnt úü¡ld ccpeoially lttend to c¡rdio-vaso¡l¡r,
pulnonary, narological ¡ad musculo*eletrl findingc. . . r Vital sþs and wigln should bc
recordçd, and blood work dnwn. . . ." Id. rt 6- In ¡dditioq 'hrbsequent medical recbecks
ûtring the interrogtion period shor¡ld be performed on r regulrr b¡sis." Id. As an additional
preciltioq and to crisr¡r€ thc otfectivity ofthcir medical rnd psycblog¡cal assessmentr, OMS
pemonnel do not participrte in adnrinistsiqg iÍt€rrcg¡t¡on techn¡ques; their fi¡nction is to
monitor irtenog*bns ¡nd ûÊ hlth ofthe d€toinec.
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Thc detainec is the¡r int€rìricrycd þ trrinod aod acrtified intarogmore þ dcûsnrine
whcther he is actÍwly attemplíngtowithhold or distort infor¡ration. Ifso, the on-scenc
interOg¡tiot¡ tean {eveþr an intcrogf,tion plar¡ whicb may inclrde only thoseæchniques for
which there is no nædical or prychological contrai¡dication. Yo¡ hcve informcd us th¡ithc
initial OMS asscssments b¡ve rulod q¡ù the t¡se of ¡ono-+r ¡ll-of tlre interrogrtion teclniEres
as to c€rtain daairpes. Ifüto pl¡n calls for tüe r¡se of¿¡ry ofthc intørogation tcclrnþcs
discr¡ssed herein, it is subm¡tted to ClAHcodqusrtcrs, which mr¡st rwiewthe plan ard approw
the use of any of thero intørogrtion tec,hniçes beforo ürcy may be apptid. óbe George I.
TcnÊû, Dircctor of Ctûtral Intelligence, Gr¡æt¡¡les ¿n Intirrqùnøs'C-anAøed nrsht ø tv
PresidentíalMenwøúun $NotycúAø af I7 Sqenber 2001, *l O¡n. 28, 2003)
(*Iilerrogailiær &ti&liræfn). Prior ndttcn spprora¡ 'fmm the Director, DCI Co¡msrt€rorist
Cen&q with thc cottcurrenoe of the Chiet gfC lægrl Ciroup,' is roqirired for tho use of rny
e¡rh¡nced intenogalion tochniçes. Id. We understrnd that, as to the dÊt¡iûÊÊ ttcrc, this writtcn
rpproval h¡s been given for eaclr of the tce,hniques wc disq¡ss, arcopt thc wcerüo¡rd.

llte understand that, uilren rpproræd, intanogetion ûeohniques are grmrlly uscd in ur
escdating ñshioq wiú milder tcduriques used first. U¡e ofthe tcclmiques is not ontinuous.
R¿ther, one or mo¡e tæhnigues msy be rpplic&{uring or between intenrogation sessions-
based on the judgment of.the intcrrogritorc ¡¡d otberteam mcmbøs ard subjø alwrys to thc
monitoring of the on-scene mdical andgsychological personnel. Use of tbe tec,hniques may be
co¡¡tinræd ¡f thÉ deta¡nee is still botiorred to halye and to bo $,ithholding aotionable innelligøræ"
The uæ o'f thæ tochniqucs may not bo æntin¡cd for more than 30 daye without addit¡onil
approval Êom CIA Headqiurt*s. $ee Serwaily tnq¡ogãtùü, &¡&I¡¡lrs * t¿ (descr¡biÍg
approval procedures required for use ofenhanoed interrogCion techniquos). lÆoreover, even
within thal 30-day pffiod, any ñrthcru* oftbpsc intenogationtechniques is discoi¡tirn¡ed if the
dctainee is judged to be consi$cntly providing acq¡r¡te imelligence or if he is no longø believed
to har¡e ¡stion¿ble intelligerrce. Ibis men¡onndum addrcsses thc use of tlre¡e tochniques during
no morre tb¡n onc 30-'doy p€rid. llle do not address whether ûe use ofthose teoluiiquos beyond
the inítial 30day pcriø would viol¡te the strü¡te.

!úÊdictt urd psycbologicat pwonnet ü'ìe rrr-lsenettrrorghout (and, rs dcû¡ilcd beloq
physicolly prcsera ø otl¡erwisc obscrrring &¡riqg the application of many tectrniçreg including
all tcchniques involving physical aont¡Gt withdetainecs), and'[d]aily physicd and
psyohological ev¡luations are contin¡ed tbrouglroutthepÊr¡od of[mhanced iaterrogntion
tecffi[U{þ*." IG kpart at 30 n.35; see als Crcorge I- T€ncq Di¡ector of Çcntral Intelligcnce,
Cn¿i&lines on Cofiwmæn Cwdìttonsfu CIA Detolrces, at I (Ian. 23, 2003) ('CøTftrmtent
Cntefirp{) (ùdcd¡Gal an{ as approp¡ræe,.pqyohologicsl pøsonnel slntt beptrysioally pnesent
at, or rersonâbly available to, each Damdon F¡cility. Ùfedical personnel sh¡ll clpck the
pfiys¡cal cond¡tion o'f each det¡ince at intcnnls ap¡impriæc to thó ciro¡mst¡nces and shall keep
ap'propriate reco¡ds.); IG Rept*29-29.' tr additioo, "[iJn caõh intcrrog*ion ¡cssion i¡
which an Brhanced Technique is ornployed, a conturporancou¡ record sh¡ll bc cr€a¡€d setting
forth the natu€ and duration of øch such tcchnique employed." Intenogattæt &ttdcltnes stï.

! 
I¡r ¡ddübn o nonituhg thc apflicarion and cftcl¡ of crú¡næd imqrogrtion lcctrniqr¡c¡, Olvfl¡

pcnomct ûc irsEuclÊd more çlmlþ locnnrctlu"[el&qrntcrnediølca¡e shdt beplû\,ùld todetrirrÊs, GrÊ,n

ù06e r¡¡dÊryoittg cn¡ancd inænogüim" Otrß @tdclltw x 10.
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At ary time, eny o&sccúe pcrsoryrel (inclr¡drng tl¡e medical or psychological personnc[ the chief
ofbasq substa¡ttivc Glqr€rb, scarrity officcrg ¡nd othcr interrog!þß) ca¡r i¡rtertrcne to stop the
use of any technique if it appearr that thc techrrþue is being used impnopøl¡ and on-scene
medical penonnel can intsvcne iftbe dstaforoc has daælopod ¡ oonditkúr maki¡g tbe use ofthe
technique unsafe. More gpnerall¡ medical personnel watch for signs ofphysical distress or
mcntal lnrm so sigrtificant as possibly to rtnouú to the "severp physical or mental pain or
srtrering" that is prohibited by seotiom 2340.ã34ii,1'.. AstheOM.S Øú&litæs cxplain,
"lmledical officer¡ must remain cognizåtrt c ¡ll times of their obligation to pfcvøt 'severe
physical ormoDtal prin orsuff€f,ing."' OIßfufuTrrøs at t0. Additional r.esriotbnson certain
tæhniçres are described belour.

: Thsee techriques h¡ve all been imported from military Survivel, Evasioq Resistance,
Escape ('SERE) tnining where thsy heve been ud for yoars on U.S. mititar¡r pcrsormel,
ahbough with sor¡e significart diffaenccs desorilicd betoril. See IG Rept d I3-t4. Atthoudt
we refer o the SERE elperience boloq we nde st the ouBet an important limit*ion on reli¿nce
on tlrat oçerier¡so. Individu¡ls undergoing SRE n¡ining are obtriously in r vcry differerit
situation from deainees undergoing intenoggion; SERE trainecs know it is part of a training
prograrrr, not a real-lifs intemogtion rcgimc, they prosumably know it will le* only a shorttimg
and they presmahly havc ¡ss,rances that ttrei will ¡rot be sþificantly hamod by the trrining.

E,

o You havo described the specific tcotrniques at issue as follovrsle

jo¡1a¡.çnnct , (b)(3)e+AAct (bX3) ClAAct i(bx3) ClAAct

ofthcss ùrectoúina
GttldcliæxB@@

kvíq Aclhg As'dstrd Aforncy Offiçc
l¿tlÊrfromtotn A Rkzq Aqiüng Cffid Oor¡¡sd, GA, to

f¿neô;L€üGr.ûotnAmey e*uenl, OIÆ (A¡9. 2, 2OOl¡ 'Alrytir/2
Ooûnsl, tt AlldûcyCiÊneral, Orc

(Aut" 19,2004) (Auerrlt 19 l,€G CottrsctCI.t
Aüoncy Gmcn[ üÆ (Ar¡g: 25,20lt4> 25 IÆtbrftorm

Cou¡¡Êl,CIAto AtlorrÉy Gæ¡¡[OtC
L.rF Comæ[ CIÀ

Gmor¡lO[¡ ). Scr,€r¡lof
thc tcchniqpc¡ aF de¡criùed ûd me[
Acring.Gcncnt Conset Coßtel
tæS¡lC-or¡nst
lmæeryraæþ m a¡duc will r¡oÈüclow wìcæ aqpocbof
prt¡q¡lar æshniçcs diftr ftom ñæ hüerrcgaüü Menmrndan- h odcr to æoid any

add¡'tiomol tetory lqn¡c bcc¡ prunid lo ue in with (xA ThÊClAlus

to tlnsc dcscrÍplims arú ¡imiødona
ßmredmr and aouñ¡¡¡ed üo accuræy of lhc dcscti¡iots ot¡¡ ¡nal:ais assurncs
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l. Dìetty ttw.tprùaìor. Ttùb techú¡que im¡olves the s¡bstitution of cornnrerøtgl tiquia
meal replacements for nonn¿l ftod pruøting dotainees with a bl¡nd" unappaizing but"r
rutritiøally complete dia. You h¡ræ inforned us thet tho CIA believes dietaty
makes olher techniqucr, such ¡s sleep dcprivdioO more eftctþs. ,&e Årgust 25

theywant. In
tho following

o Fluid requirement: 35 mukg/d¿y. Thiirmy be inc¡eased dcpendingon ¿mbient
terlrP€ranro, body tenpe,rmre, and hræl of activity- ì{êd¡csl ofücers must monitor
fluid intal¡g rnd ahhough det¡inæs are rllonæd as mush water as they wrnt,
monitodng of urinc ouþu rn¡y be rmssary in the unlikety'evcnt th* the officærg
strspecû thet thÊ detainec is beconing ffiydrated.

o

o

I*tter *4. Daai¡pes on dictary rmniplmion are pennritted rs rm¡ch water e¡l
general, minirmm iiaily fl¡id ¡nd rn¡tritional rcquhemmte rre estimated using
formrl¡:

o C¡lorie requirement: TheClAgenerally ñllowc as a guideline a c¡loriè reçrirement
of 900 kcal/day + l0 kcaukg/day. This Arantity is multiplied by 1.2 for a scdentary

, activity ler¡el or 1.4 ftr.a moder*è acivity larel. Regnrdless of th¡s formula" the' recomm€nded rninimum c¡lorie írnakc b 1500 kcal/da¡ ¡¡rd in no errant is the
daaincc altourcd to rcc¿ivc less th.n l0ül kcaUday.to Calorics aro providd using
oommwcial liquid d¡Gûs (nrçh ¡sEnsr¡r-ePlus), nûiclr also snrpply øher essential' r¡r¡tieils and make for nr¡Firion¡lly oornplae meals.tt

Mcd¡cal officers are required to cri$¡re adequate Auid rnd n¡trition¡l int¡ke and frequent
medical monitoring takes place while any dotainee is undergoing dieary nsn¡pulation. All 

-

dctainees arc weiglrcd u,eekl¡ ald in the unlikoly cvent thst a detainee wer€ ûo losc rnorç thm l0
petcclrtofhis body weiglrt, the rcstricted diet wo¡¡ld bs discont¡nrcd.

2. Nudity. Ilris tbchniEre is uscd to carse psphological dieconfort partiarlrrly ifa
daaineg for cr¡ltr¡ral or dher reasonq is espooially modest. lYhcn tlæ technique is employed
clothit¡g can be províded ¡s an inst¡n ren¡rd br moper*ion. Dtnüg and bctn¡eo¡ ¡mcrrog4ion
sessions, ¡ det¡ince may be kept n¡de provide.d th¡t ambiem remp€r¡n¡res ¡nd the health ofthe
detainee pømit. Fq this techniquo b be employe( ambicnt tempcrature rn¡st be at le¡st 6ET.¡r
No scÐn¡ål ¡buse orthreds ofscn¡al ¡br¡se ¡re pcrmittd. Although each daention cetf has ftlt-
thggbld.e¡t*¡t viqgg monitoring tbs detsineÊ is r¡ot in¡entionally exposed to otlrer daainees
or unil-uly exposed to tñp dctcntion fäo¡l¡ty st¡ff lVe-undcrsund th¡f iriteßog¡tort "are tr¡ined to

ro nri¡ ¡¡ üc cdøic ruqdæmÉú &r n¡lc¡: ùs CIA pres€otty lrs no fco¡lc da:ûnees.
rr Whilc dcbi¡ccs $Ëiccr ûo ditû¡ry rnmigdrtioû aÉ ùyiñty $tuelEl üendy ûonr ¡ilüvióD¡s wùo

vohntadþ cngaç in æm¡¡ærdal wtigh-los pme¡mq ur.re ünt wftÞty nnilable oonmirl rcigbtloss
prograne in ttcUlitod StdÊs cmn¡rydflcls d 1000¡crl/@frrn¡ú¡indDedoùof wee.lc orlmgøwittnü
æqûfuiog¡trld¡øtqcrvidon- lUhiþwdoncoqutêorungücialwdgÞth¡slmgrðtndthis¡msroggtion
tccbtiç& ùsñrtrM tlpse calo¡iolaplsa¡cuscdinùÊnrigñtlo6spûognnq inonúcw;is¡nstreüvc in
waluti¡rgthe¡¡dic¡l dety of thc iryrcgalim bdniqa.

12 Yorù¡ve it is rtur¡' urlilcly that ¡nd¡'¡y wuld De en$oyed at ambicnt te@ratrc¡

anbicnt&rycratrlerrmy 0s aß

etl.-Io¡¡y¡tes of our em$6is, hovcncr, uc will esume th¡tbelow?5T. SæQctotur I
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I innr¡endo orany actsofirnplicit or clpticit scx¡¡al degradation." October 12
at 2. Nevorthcless, ir*crrogrtort can exploit thc dctainÈe's fcor of befug secn

In additiort fen¡lc ofEcers inrnlved in thc intarogntion pßocess mry sce the detainees
naked; urd for purposes of ot¡r analysiq we will assrnÊ th¿t daaineos su[iccted to mrdþ as an
interrogation techniçe ere rwarc th¡tthey may be secn n¡ked by females.

?. Åttentiø gatp. This tochnique consists ofgrasprng tha individual with both lunds,
one h¡nd on each side ofthe collar opuring in a oørrolled and çic* motion. In the same
motion as the grasp, the individu¡l is dr¡nm toward the intenogator.

4. Walhrrg- This æduriquc i¡volvæ the usc of a flcniblq ftlee wall. Thc individual is
placed with bi¡ heels mucl¡ing the flexiblewall. The intenog*or prlls the individu¡l føward
and then quickly and ûrmly prshcs thç individual imo thc r¡an. n is the individual's shoülder
blrdes th¡t hit the well During tbis motiort tln hoad ¡nd neck rrc nrpported witlr a rollcd hood
or towel that provides a C.collar eftct to help pwent whiptash. To redr¡ce further the dsk of
injury the individu¡l is allowed to ¡*or¡nd ûrom üe flcxible wall. You have infrrmod ug thu
the false wrll is also constr¡ded to crsatc a loud noi¡e whcn the individurl hits it in order to
increase the slrock or srrprise of the tecft¡rique. llle rmdc¡st¡¡rd ihat walling may be used when
the detairæe is uncooperative or uruesponsive ûo çætions from. intenogilorc. Depøding on the
e¡ú€nt ofthe dgtdræc's lack ofcooperdion, he ¡rny bewalled onc time duriry an interrogation
session (one impact with thc wdl) or rnany tines (pcrlups 20 or 30 times) consecutiveþ ltre
understand that this technique is nôt desigr!Ëd to, rnd does not, cu¡se serrerò pain, wen wlren
used rcpcatedly as ]rou b¡rrc desøibcd. R*t¡er, it is desþd to wer down thc det¡inee úd to
shoclr or nrprisc the det¡ir¡ee and alter his orpectations. about the treatment he belior¡es h€ will
receive. In puticular, we ryecifically understand th¡t the repctitive usc ofthe wrlling teolrnique
is intendsd to co¡dribute tothe ghock a¡rd drama ofthe expericnce, to dispol a detai¡¡ee's
expocûations tbat interropton will not uæ increasing lcvels of force, and to wear down his
resi*ance- It is ñt intended to-d b¡scd on orføicnce you have infonncd us th¡t it docs
not-i¡rflict rny injury or cause severc pain. Medical ¡nd psychologioal pcnsonnel are pþsically
present orothorw¡se ohcrving whpnerær this teclrniçe is applicd (as tlrcy are with any
interrog$ion technique involving physicrl conûsct with tlrc delaines).

5. FæiaI Md. This teclnriçre is used to hold thc head immobile úring interrog$íon.
One open pdm is plaæd on either side ofthe i¡¡dividu¡l's frae. The frngqttps are kept ndl
away froar the individual's eyes.

ft:îo¡"t Itq& tnsrilt stq. wiUr ti¡i¡ techriiçre, the intorniþator slaps tho individr¡al's
fåç€ with fingers slightly sprcd. Tl¡e hand m¿lccs oomt¡rctwith the sea directly b€tc,ean the tip
of tlro individr¡al's chin ard thc bonoçn of the conespondirg eartobe. The inærrogator thn¡g

"invadef tne in¿ividual's "pctrÊonal space." llle undcr¡tanl th¡t the goal of tho åoial slap is nor

to inf,iq physical pain that is seve¡E or lasting. Instcrd" th€ F¡rposs ofthc ñcial sþ is to ind¡¡ce

shock, n¡rprisg or huniliuion Mcdical and prychological pøsonnel ue physically prcsent or
cl¡ernise obsøving whencrs this tcc,hnique is applied.

7. ÅMorilfwls&ry. In this technique, üre interrogator stikes tbe ¡bdomen of the

detaince with thc bach ofhis open hand. Thc interrogator must h¿ve no rings or Uher jewdry on

o

o
I

I
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his h¡nd. Tho interrogator ie positioned directly in tont of the da¡inee, genemlly no more th¡n
l8 irrchæ ñom the det¡inee. Ilith hig lingem hÊld t¡ghtly togaher and ñrlly o¡ter¡ded, a,nd with
his palm tow¡rd the interogator:s oum body usi4g his elbow as ¡ ñxed pivot poinf the
interrogntor sþs the detalnêc in the dctaincc's abdo¡ræn. Thc interrogator may rct use a fi*,
and thc slap rmrst bc dclivaúed above thc n¿vel and below thê stem¡m. This tcohnique is used to
condition a dA¡iræe to pay altentíon to thc inteno,grtor's queetions and to dislodge expectations
that thc det¡irce witt not be ouchod. It is not itrÊndcd trand bascd on ørpcriJncc you havc
informed us that it &Gs not-inflict rny injury or ca¡¡so any significant pain- lvfedicai and
psychological perronræl ale phyrically prcsent or othcrwise obsrving wlrener¡er this teclnriquc is
applied.

' 8. &øped cofirmwt. this techniquc involves placing thê ¡¡dividr¡al in a corfined'
spaæ, tho dlmensiol¡s ofwhich resuict the individual's r¡oræmcnt. The colúned space is
usrully d¡rtc The du¡ation ofconfinemem varics based upon the size ofthe co¡trincr, Forthe
t¡rger coûñn€d sp¿cg tlæ índiv¡du¡l c¿n st¡ld up or sit dõom; the smellø space is large ørough
for the nrbject to sit down. Confinoment in tho larger space mry l¡$ no more than I hours ¡t a
tim.e for no moro ths¡ lE bours r day; br the sm¡ller gpaceb confi¡q¡crt may last no more than
two hours. Limits on the dwatiôn of crumpcd oonfinenent are based o¡r consider¡tions of the
detainee's size and weiglit, how he reqponds to the tcchnique, and continuing consultation
beúwæn ths- interrogaton arid Ol,fll ofrcers.rt

g. WaII støúäW. this techniqræ is usod only to induce temporary mr¡scle fatigue. The
individual stands abot¡t &¡r to five feet Êom ¡ wall, with his fcct spread opproximately to
shouldcr width. ÍIis arms src $retúed out in ûont of him, with his fingers rcsting on the wall
and npporting his body weight- lte individual is not pennitted to rnorre or reposition his hands
orÊet. 

t

lO. Stess pasitiøts. Tlrene arcthree sfws positions that may be usêd. Yor¡ h¡ve
informed us th¡t these positions are not designed to proùrce the pain associatcd with contortions
or twistirg of the body. Rather, like watl standing thcy arc designd to produce the physical
disæmfort assochted wiih tørporary r¡usçlo ftig,re. The th¡cc srass positioûß are (l) siüing on
the floor with legs Gxtcndcd süaight q¡t in front a¡rd arms raiscd abow thê head, (2) kneeling on
the floor while lcening brck st | 45 degrce anglc, ¡rd (3) leaníng sgaiûst a w¡ll generally ebort
tlrcelÞ*¡iway frorn tlre det¡inèe'¡ fÊ€t, with only the det¡inee's hc¿d touching the wall, while
his ffisRii*¿c*ræ¿ in frout oftiim or'6e¡¡n-¿ his brcf, and whÍle an intdogÉtor cands
next to him to Feyont injury íf he losos his balancc- As with w¡ll standing; ue understand ttrat
thesepositions a¡eused only to indr¡ce tmporaryrn¡sclc ñtigue.

ll. Waþ, eñrg. Cold w¿ter is ptrured on thc det¡inee eithcr from a contsiner oifrom
¿ hoce withor¡t anau)e. ûris teù¡ique is inondod to weakc,l¡ ths dslainee'e rcsistanoê snd
penuadehimtocooportewithinterrogmorc Thew¡terpourodonthedetainecmustbepotablc,

t' lnlntertogaion løeanrràn4 çs also addrc¡sod lhc uso of humtess inms placd in a conftsnent
bq odaorr¡uúoú ür¡lÍtdid rþlvbhlctlrÉ saü¡G. 1f,effisu¡lthat-ftrrcæuu¡rrclMlo uy oo nthat
it rdgh yiolãts tlc gar¡o-d¡c CIA ncwr ¡*d th¡t æ@¡e ¡¡d has ¡cmqæd it from ûe lbt d¡uthodal
n&ûq$dCIn ¡Êcìn¡qrrs accordiqgly, rc do ¡c adùc¡c it r8sin hcrc.

I
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md the interrogatort tn[rsß €nsure that w$cr do€ not mter the d&inee'g nosq rnnrth, or gtes.
A medical officer rm¡cß obsÉrvo and monitor thc detainec th,rougbout applicæion of tbis
techniqug inctuding for sig¡ls of h¡pothermia: Arnbient tqnpcr¡h¡res ¡n¡st rem¡in ¡bove ó{oF
If the detainee h ly¡ng on the floor, his head is o rern¿inverticel, üd a ponclro, pat, orother
m¡teri¡l must be plrced Mween him and the f,oorto mininizc the loss ofbody he*. At úe
conclusion ofthe waterdorsi4g sessioq thc det¡inoe ¡n¡S bo mvcd to a heatsd rmm if
necessary to pernit his body teinpcrature to ren¡m to nor¡n¡l in a safo msürcr. 1o ensu¡p an
adequete naryin of safety, thom¡únum pcriod oftùnc that ¡ dd¡ince rnry bÊ ponriucd to
¡emain wet h¡s been set aû two-tl¡irds tl¡e timc at uÀich besed on ocensive n€d¡cal liter¡tr¡re
utd e,rçcrieæe, hypothernia could bs orpeoted to d€vclq in heattlry idividr¡als who a¡e
subrnerged in wats ofthe same temperahrrc. For eaomplg in ernploying &is technique:

For waterternpe¡tt¡rc of 411F, tdal dr¡r¡tion of oryoarre ¡nay not erceed 20 irinuæs
without drying urd rcwarming.

For wüerternpcranreofsO'f, total duretion oforposrre may not o(ce€d 40 mirutes
witbout drying urd rervarming

o For watertcmperature of 59T, total drration of acponre Inay not occced 60 minr¡tes
withor¡t dry¡ng rnd rewarming.

. the minimum penrrissiblc tenpemture of the water used ¡n wnter dousing is 4lT,
though yor have informcd us th¿t in practicc thc water tcnrpcraturo is gencmUy not bclow 501F,
since tap water r¡ther than reûigcntod w¡ter ¡s gencrslly used. rile undorstand th¡t a vcr¡ion of
water dousing routinely uæd in SERE ûaining is muoh moro €ütreme in that it involr¡es conpletc
i¡nmersion of the þdividual in cold water(whcre w¡tcrtomperúlrcs nuy bc bctow 40eF) urd is
usnlly performed or¡tdoors where ambient air rcrnperrtures may beas low as 10"F. Ttus, tho
SERE rr¡ining vcrsion inrrolvc¡ a frr greater impact on body tcßp€r¿ü¡¡Ê; SERE trrining also
ilwolves a sitr¡¿tion wtrere the wat€r m¡y cntcr thc tr¿inoe's nose a¡rd motrth.r'

You hrve also ¿eso¡Ue¿ a variation of water dousing imrolving mr¡ah sm¡ller çantities
ofw¡teç this va¡i¿tion is known as "fticking." .Flickfug ofwatcr is acbicræd by the
wcting his fingers and then fliclcine üem d the dctainee, praeoltirg droplcts a the detainee.
Flicking of water is done "in an effort n create e dstracting effect, to to
irrit¡te, to instill humili*iorr or to c¡use ter4orsry i¡suh.' Octøber 22 tt2.
ThetleræGd in the sflickingf' wriüion of.w¡ter dotsing also and within the
watcr ¡nd anbicnt air tupcrrtur€ range! for.water &using d€scribËd Althoughwate,r
may be flicked into the detaince's f¿ce with this mall timesis
done in sltch a mannÊr as to avoid the inh¿l¡tion the detainee. See td.

(bX3) ClAAct

X3) ClAAct

t' 
See Oaobç I u¡alcr dû¡¡ùU uit¡r llE r'lcd

limits ac bassd on tìc ¡mtlørin SERE lraining is somen'hat as

ab lcrrpennrc reûherüm nnter tcqcntne"
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12. Sleep
extøded period witho¡t sleep. You have i¡tror¡ned r¡s that thc pdmary purpose of this teohnique
is to weaken the subjcct a¡¡d wear doum his rcsistance.

The prinar¡'method of slecp dcprivaliør involves the usc of shae*ling to keep the
detainee ewakg. In this nredrd, ttrã ¿ctainse is *anding and is h,¡ndcutr¿4 and the h¡dq¡ffs a¡e
attaohed by a length of oh¡in to tho cciling Tlre daaineo's h¡¡ds are û¿ckled in ftont of his -
bodg so th¡t thÉ dctainee has approximately a t$,o- o threc.foot diamctcr of moveñrent. the
detainee's foet ¡re shacHed to ¡ bolt in the foor. Due ca¡c is taken to ersrnr th¡t the shackles
are neithcr tm loosc nor too tþht for physical safcty. \t¡e rmderstmd Êos¡ discr¡ssions wfth
OMS th¡t the *hac4ing doc¡ not rcq¡lt in any rignificant phys¡cal pain forthe nrbject. The
dst¡inee's ha¡ds arc gperally be¡tçreen tho lovsl of his he¿rt ¡nd hi¡ clrin. In sorne crscg the
det¡inee's hands m¡y be n¡sed abor¡e thc ler¡cl of his head, brut only for a pcriod of uptotwo
hor¡rs. All of tlp detainEe's u,eight is borne by his l€gs rnd fect drnirg standing sleep
deprivation. Yot¡ hsve futromÊd us thct tho dûince is not sllon cð to ilang Êo¡n or support hig
body weight uriih the shackles- Rsthcr, we rmderst¡nd ù¡t the sh¡c,ktes are onþ used as a
passive means to keç the detairi€È standing ard th¡s to prcrrent him from failing asleep; sbould
the detainee begin to fall asleep, hewill lose.his balance and av¡¡kerl either becar¡sc ofthe
¡ensation of losing his brla¡co or becauso oftlæ rcst¡aining renrion ofthe shacklos. T}e use of
this passive means for koeping the daainee ¡unke avoids the nced for using means that would
require interaction with fts det¡inee and miglrt poec r drngw of physical harm.

Ìtreundorstand ñom yor¡ th¡tnodcaiæe nrbjectcdto this tæhniqucby theCIAhas
sufferçd any harm or injury, cithø by falling down ¡nd forcing the h¡ndanffs to bear his urcight
or in any other way. You have ¡ss¡rcd us th¡t dotainces arc continuousþ monitored by closed-
circuit tdevision, so th¿t íf a detainee were unable to staûd, he would imniediately be removd
ftom the standing position ¡nd woi¡ld not bc pcmdsed to dangle by his wrists. !\fe understand
that standing sleç deprivation may cause edema' or swclling in the lower extremities becauso it
forcæ detainces to st¡nd for an e¡aended p€riod of timc. OttlS t¡s advi¡ed us that thi¡ condition
is not prinfrrl, and that the condition disappars qr¡ickly onco ths detaines is permitted to lic
down. Medical pcrsonnel carcfirlly moniton any detaince bcing sn¡bjccted to standing slecp

deprivation for indications of cdcm¡ or other phyrical or psychological coodhions. Tlæ Ol4S
Gui&lfues include extensive discucrion on medis¡l monitorirg of detainees being nrbjectcd to
slrae,kling ard ileep deprivation, end tlutr include specilic insüucions for medic¡l personnel to
reqgi¡g¡ügntive" non-strnding positions gr to takc other aotions, inoluding ordering the
ceJiãiñin öf stèep ¿edr¡arioq iã-oit{crto rdiove or ãvoid scrious edèm¿ or oûher significant
medical conditions. &e OI4,S &ddelines¡t t4-16.

o

In liar ofstanding slcep depriv.æion, a daaincc rnûy ¡nstcad be scated on and shac;kled to
a small stool. The stool rupports the da¡inec's weighg h¡t is too sm¡ll to pennit the $bjectæ
bal¡nce himself sffrciently to bc able to go fir sleep. On rare occasions, a d€t¡¡n€e may also be

¡estreined in a horizont¡l position whon necessrry to enahle recrivery from edem¡ widror¡t
intemrping tl¡e cor¡rse of sleep dopriv*ion.rt lI/e tmder.st¡nd th¡t thcse altern¡tive restraints,

- 
It gfficdty, yqr l¡¡w informcd rrs thaton drec ocasùone errly in thc pogru4 lhs irücnoption tean

tt a¡d'üe atcnd¡nt nrcdic¡l doers identified üro potmht frr umo@dile cdcna in the lmcr lir¡Ds of dct¡il¡oæ
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o although uncomfortrble, are not signifioantþ painful, according to the expcrience and
po'fessional judgr-rcnt 9f OMft and ottrø peasonnel.

We uder¡tand thot a dcaíncc urdcrgoing rleep depriration ie genenlly fed þ hand by
CIA personnel so that he need not be urulr¡ckled; lrowover, "[ilf progrcss is made during
imenogatioq the unsh¡ckle thc detainee and l* him fecd himself as a positive

(bxs) c¡AACf' 
- inæmÌve:"-Offir d 4. If the detrinee is clotM, bc wcars an aduh diapor

under his prnts. Det¡inees to slcep dryrivation wl¡o arc also cu$eot to nudity as a
separatc intenoguion teclurique will at timos be mrde and weoring a diaper. If the da¿inec is
wearing a diapq, it ís checked regularly and churged as nec€$ary. Thc usc of the diapcr is br
sanitary and heihh purposes of the dct¿ince; it is not used for the purpose of tmmiliating the
daairrcg and it is not ænsidered to be an intenogrtion techniquc. The deû¡inee's skin condition
is monitored, a¡¡d di¡ptrs arc cfranged æ needed so tlnt the detainee does mt rcr¡ain ín a soiled
draper. You b¿ve inforrnod us th¡t to d¡te rc d€tainoe has opericnced any skin problems
resnrhing from use of diapers.

The ma¡rindum allowable duræion for sleep deprivation ¡uthorized by the CIA is 180
hours, after which thc dct¡itæc must be pcrmitted to slcep withor* internrflion for at least eiglrt
hours. Yor¡ havc informsd us th¡t to date, mo¡o thrn a dozen dctainoos heve bcen nrbjeøed to
sleep deprivation of morc th¡n 4E lþr¡rs, ord tluca dctainees have been zubjwted to slcop
deprivation of morc than 96 hours; the longest p€riod oftimc for whictr any deûainec has been

be requmed rftø a pøiod of eight houn of rminternrpted slecp, but onty if OMS p.ersonnel
' specifically daermined that tlrere üc no rædicd or psychological cor¡traindicatio¡is bosed on the
ddai¡rec's sondition at thst time. As diso¡ssed beloq honrevcr, in this memorandurn wç will
erraluate only one ap'plication ofup to 180 hours of slq deprivation.¡f

(bX3) ClAAct

slardiryslecp odin orú$bp.rni¡ ûc linbs
tb undcrrp¡n Fax

org Crear¿l 22,W0Ú'
CÀNI In isdeccd of ¡ tllck
towol or (a

Tþ hards
odcndcd

thuttea¡msø¡otbebcnroruædfurb¡lnoeorþoúrt Artbætincthcilldrseæducklodtogptherand
thc legs are clneodd in a ardgbliæ wilh tlÊ bodyand¡l¡o endrued þ a far poimon ûeßoor in sxù a rwær
ûatthÊtcgsc¡mdbebentoru¡cdforbehæoræ¡ú¡t Id. Yohawspeoifcal$iñrmodr¡etìatt[cmu¡ctcs
and:Cuc*lcs il" arM wfihm ¡ddiliomsl strts¡ oo ury of tlrc rlr c legjoinß tlc nigtû ftrcc ùe lids bcyond
natuale¡eûa¡onorc¡østensimonryioinL ld Thcpoitioqis¡rfidcmlymmmftrt¡bteodel¡i¡eesto
deprive them ofuúmbn sloep, while a[wing tùGÍ] bmer l¡ús ro rwver frorr tûc c&øs of *andin6 slæp
dcprùtrdo¡. Wc r¡¡dcr¡ta¡¡d thst rü stad¡¡ú pocmttns and Eocedr¡¡cs fc'shddlng øc úsenæd fq both hds ,

andftawhilointlhpæidør td YouhvciúnncdrsttchorbqnddG?derivztûonlnsþænr¡scdünûílùe
dct¡i¡m's aficctod lin¡b luræ enonslr¿tcd ñcicntæcovcry o ntr¡¡n lo ¡ittirB c sanding sþep arymü,on
¡mdc, aswen¡nlãlby tbcrcgfucmcrtsof rhc ¡flerntd¡mbú\ rnd $!Ftþ a d€t€mimdmþ the medicat
ofioer ttut thcr¡ is m æntaû¡dication O rcomingdh€rdæp dep¡iw¡wr mode$. rd

16 Ulc ogtees ¡p visw on wDetlcr ary ftrlhø us ofdory dcpdyetim foltowing o 180-hnu apptiouion of
tln technúçe ord S lms of rleep woulü viol¡b lcdiotrs 23{G23{0À
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You h¡vc informed us that deúainees are closely monitored by the intenogaaion team at
all times (either dfucctly or by closcd-circr¡it video camcra) while being nrbjccted to sleep
deprivation,and that these personnel will intcrvene ad the tcchniquc will be discontinued if
there rre uredical or psychological oom¡¡indicatio¡rs. furthernore, as with dl interrogrtion
techniqucs used by the CIA sleep deprivation will not be usêd on sny dctainoe if the p'rior
medical and psychological assessment rErn¡ls any contrrindicatiom.

ß. ne '\taterbwd " In this technþuc, tþe dcteinee is lyiag on ¡ turncy that is
inclincd at sn angle of lO to 15 dqrecs to the ho¡izont¡|, w¡th the dstaincc on his back and his
he¡d tou¡nrd the lower end ofthe g¡¡rnsy. A cloth is placed over the det¡ince's f¡ce, ¡nd cold
drater is pored on the cloth frpm E hcigh of approximrtely 6 to l8 inches. The wst cloth creates
a barrier tlrough which it is difñcuh-<r in sonæ crses not possiblo-io bnøthe, A single
'application' of watcr may not last for rirore than /m sqoonds, with thc duratim ôf an
'application' measured from the moment when water-ofwhucver quantity-is first poured
onto thc cloth r¡ntil the mornent tùc cloth is rcmoved frorn the $¡bject's Íræ. See.tugust 19

d 1. When the time limit is reached the pouring ofwater is immedirteþ
and thc oloth is removed. Wê uadcrstand that if the dct¡ince makes ¡n efrort to

'defert the tec,h¡¡iquc (e.9., by rwisting his herd to tbe side and breanhing out ofthe comer of his
n¡outhl thc'interrogator may cup hi¡ hands aro¡nd the detainee's ûosÊ and mor¡th to dam thc
runoü in which caso it wqrld not bc posibtc for tås detainee to breathe dr¡rirg the application
of tho wner. In additioq you have infonncd us that thÊ techn¡que may be applied in a manner !o
de,fsat eñrt¡ by the detainec to hold his brcath by, for anmple, bcginniry an application of
wstcr asthe det¿inee is orhaling. Either.inthe normal epplication, orwhere oount€rmcasr¡ros are
usd, we rmderstand tbât wator may enter-and may accumulate iethe detainec's n¡outh and
nasol cavit¡ prevørting him from breathing.r? In rddition, )or¡ h¿'úe indic¡ted that the dctainæ
ts e countcrmeasurÊ mry srvalhw w¡ter, possibly in significant quantitics. For that reasorL

based on ¡dvice of medical personne[ the CIA requires th¡t saline sohtion bc uscd instead of
':plrinwatertoreducetbepossibilityofhyponrtrenria(i.e., reùcedconcentrationofsodiumin

the blood) ifthe det¡inee ùinks the water-

. We undecstand that the effect ofthe wnterboard is to irduce t seßdion of drowning.
This sensetion is basod on a deepty rooted physiological reryonse. nnrq tho da¡ince
erryeriences this sqrsatio¡r ewn if he is ¿ware that he is not actually drowning. We ¡re informed
thadrod¡pnexten¡ive açericnce, the.procæs is ngt pbysically painftl, but that it usually does

c¡use fc¡r urd panic. The waterbo¡rd h¡s tlæn useri many thousanrä oftimes in SRE training
providod to American military pereonncl, though in th¡t contort it is usnlly limitod to one or
two applications of no ¡¡6¡s thnn ¿10 seconds Gûch.rt

tt tr noC ryplicf¡ooc dûb tccür¡$æ, inchrl[rg at il is r¡sed i¡ SERE Eaitti¡g it apcars tÞt tùc
individualuodcrgpirgüctcclm[rrc ismt inñeicomplA{Vpcrænrdtronhllaûinehüh¡saidow i5 rctttidd
by ltÊ $€t ctoth, c¡e¡ting a eensation ddrwlilg &e IG Rcpt d 15 ("Airflw is rçsùicd . . . and tlc bclniquc
¡þarcc üre eersatim of drurmíng ud nrfocA¡,0n.") For E¡rpo¡cs of orn uubnis, howevcr, ne will asq¡mp ü¡t
tto ¡ndtviùnl iç u¡eHetob¡cathe úringthÊaúirepøiod of eny 4flicrtion dwalÊrùtrilg lttÊ mþfuüd
tcclüfo¡uc.

rs TÌe InryoOor Gmal w¡¡ crilic¡t of lhc ¡eli¡¡cc on tbs SEÎE cxpedcoce wilh rlc rve¡,üo¡¡d in tigür

of tle* ar¡d ofls Oiæ¡æ in thc agplicnim of thc tcch¡úque. Wc discrss ùç In*ectc Ge¡tcnt'¡ crithis¡ns

(bx1)
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You have explained that the waterboard technique is used only if: (l) the CIA has
crediblc intelligence that a terrorist anack is imminent; (2) there are "substanrial and crcdibte
indicators the subject has actionable intelligcnce that can prevenl disnrpt or delay this attack";
and (3) other interrogation methods have failed or are unlikely to yield actionable irttelligence in
time to prevent the anack. See Anachment to August 2 Rizzo l¿tter.. You have also inforrned us
that the waterboard may be approved for use with a given detainee only during, at most, on€
single 30-day period, and that during that period, üe wateröoard technique may be used on no
more than five days. Wc furthet understand that in any 24-hour period, ¡nterrogators may use no
more thdn two osessions" of the waterboard on a subject-with a "session" defined to mean the
time that the det¿inêe is strappÊd 10 the wåterboard-and that no session may last rnore tban two
hours. Moreovet, during any session, tl¡e number of individual applications of water lasting l0
seconds or longer may not exoeed six. As noted abovg the m¡ximum length of any application
of water is 40 seconds þou have informed us th¡t this maximum has rarely boen reached).
Finalty, the totsl cumulativetime of ¡ll of whatever length in a m4y_

not exceed 12 minutes. See Augusl 19
lirnitations have been established with input from OMS, based on experience to dato
with this technique and OMS's professionaljudgment that use of the waterboard on a healthy
individuaf subj-ect to these limitations would be "medically acceptable." See OMS Guidelines at
l8- 19.

Ðuring thi use of the waterboard, a physician and a psyehologist are presênt at ¡ll times.
The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee
is not breathing freely after the cloth is removed from his face, he is irnmediately movad to a
vertical position in order to ctear the water from his mouth, nose, and nasopharynx. The gurney
used for administering this technique is specially designed so that this cah be accomplished very
quickly if necessary. Your medical personnel have explained that the use of the waterboard does
pose a small risk of certaín potentially significant medical problems and that certain measures are
laken to avoid or ¿ddress such pioblems. First, a detainee might vomit and then aspirate the
emesis. To reduce this risk, any detainee on whom this technique will be used is first placed on a
liquid diet. Second, the detainee might aspirate some of the water, and the rewlting water in the

lungs might lcad to pneumonia. To mitigate this risk, a potable saline solution is used in the
procedure. Third, it is conceivable (though, we understand from OMS, highly unlikely) that a

detainec could suffer spasms of the larynx that wo¡ld prevent him Êom breathing even whsn the
appliâftioq{f water is¡topped and the detainee is returned to an upright position. In the event of
such spasms, a qualified physician would immediately intervene to address the probler4 and, if
n€cessary, thc intervening physician rvould perform a tracheotomy. Although the risk of such
spasrns is considered remote (it apparently has never occurred in thousands of instances of SERE
training), we are informed that the necessary emergency medical equipment is always presetrt-
alrhough not visible to the detaine+*during any applieation of the watedboard. See generally id.
at l7-Z}.te

ñ¡rther below. Morcsrcr, as noted aboræ, thc very difiercnt sitr¡ations of dctainccs undergoing interrogation and

mititar-v penonncl unde.rgoing üainiry counsels against unôr retiance on tlrc experience in SERE training. Ttnt
cxperience is nwertlrclcss of some mlue in evohuting ôe nchnigue.

te OMS identifiad other potcntial risks:

TOP
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We understand th¡t.in many ybars orfuse or ttoueands ôf pn*icipants in SERE üainilrg
the w¡terùoard tochniquo (¡ftüq¡gh UsGd ln e sub¡tantially norc l¡mitcd way) has not resrltcd in
any c¿sÊs of serious pþsical pain or ¡irolongod ment¡l harnr. In additioq we urderstand th¡t the
watsboa¡d has been usod bi thc üA on ú¡ee high lcvcl at Qacda detainees, turo of whom wpre
sr¡bjeoted to the technique n¡mßror¡s times, ¡¡rd, ¡ccord¡ng to OlvfS, none ofthæe thres
idividr¡¡ls h¡s shown any erridcrce ofphysical pain or suftriag or rnental h¡rn ¡n the morc
thrÍ 25 ¡nonths since the techniqræ was usêd on then As note{ we undersand tt¡at OMS h¡s
been inr¡olved in imposing st¡ict lir¡it¡ on the use sftlæ wucsùoar4 límits tlnt, whe¡r combincd
srhh careÂ¡l monitorirg; in their pmfessional judgment should prcvent pl_rJtgica¡ pdn or ufrering
or mental h¡rm to a detainee. In additiort we understuri that any dst¡inee is olosely monitored
by rnedical ard psycholqical pøson¡el whenevø the wateôoa¡d is applied, and that there ¡re
additional re,porting requirementsbeyond thenorm¡l reporting requirernents in place whçn other
imgnogation teclrniques qrc uscd. See Oì,{S Qtt&lircs *20.

o

o

o

¡t I I

As noted, all ofthe intørogation tecùniques described above arc nrbjcctto num€rq¡g
resqictions, many bascd on input from Olvffl. Or¡r advice in thi¡ memorandum is based on our
understanding th¡t there will be careû¡t adherence to all ofthese guidelines, restrictions, and
safquards, and th¡t thcrc ìnill bc ottgoing monitoring and rcporting by the teqrq including Ol[S
medical and psychologic¡l p€ßonncl, le well as pronpt il¡tcn¡cntion by r tearn meÍ¡b€r, as

necÊssary, to prcverit physical distres or mpnt¡l lr¡rnr so rignif¡carit es possibly to arnor¡nt to the
"sevÊtre physical or mentsl pain or $¡trêring" üuf is prohibiæd by scctions23,t$23¡t0.t Our
advioe i¡ also based o¡ ourundøstanding thæ all imenoguors who will use those tochoiqucs are
adequately rrai¡red to undsstand that the authorizEd usc ofthc tecbniEres is not designed or
intendcd to cause sÊ\rerc phyrical or.rncntal pain cir nrffering; and also to undårrstand and roçect
the medical judgment of OMS ard th importrnt role th¡t OMS pcrsonnel play in the program.

c.

You asked brour¡dvice conccrning thesc intcrrogation technþcs in connoction with
their use on a spæiûc higb ralue at Qaeda daainec namd lan¡t Grrl. You informed us that the

ln o¡r limirod açøieooe, cxFtrsirrc su¡t¡ined rs dü¡c w¡nôoard cani¡ilmdr¡æncrv riCs
Moee scrlosly, ftræarh6 ofplysicel ådgreorpoJdrdosicel æsigalioc tbstloernsy

_ Si¡¡ply gitc up, ¡llowisg ecse¡iræ fillingdüe ¡i¡wqc ¡¡ú lo¡s dmnsio¡stGss. AndÎiñffiúslve äepc slú¡td be üghed ¡ñúddy, ó¡ urc ¡rslorytuild detivtr ¡ s¡b
xypboid lùnst to e.:rpe¡ tüe çær. If ùic f¡¡l¡ ¡¡ r.r¡o* ¡orm¡t b'¡crtbùg agg¡!¡¡ivè med¡cal' int€nrËntim is æ$¡ircd. A¡V Si:ct who bs ¡GacH lhb ùg¡çe of oon4rm¡s is not
considcrcd'o a¡propiæ candidateforthc rvmc¡ùo¡d, td úôplrydc¡ib on lb scc¡æ ce¡¡¡ot
co¡¡crninürc M¡cruso of tlcnrüe¡ùoarüwitout Secùñc [ClúÊf, Otvßl cusút¡liona¡d
Eipsovst.

OMS Cflrtunnes et lt. OÞS¡ h¡¡ ålso sbtGd lhet'[bly dry¡ 3-5 of n aggresoivt prcgr¿n, q¡m¡laive eÑ:cls
ücoomcapronialcrinocm. lVhùoutrnyhardd¡t¡¡¡oquallryGilhãthisriskorücadvUagEsofthi¡tcd¡ni$ef
nrc believe tta beyond ù¡¡ po¡trt contid inmæ rrræ¡ùc¡d qdicaioos may not be nodicatþ apprcpriate." /d
at t9. As r¡oæd úore¡ hsd on OMS ¡ryt¡f tb CIA h¡s adoped and i4o*d a n¡Bbcr of srrict limihlims on tbc

frequøsy a¡d dr¡ratiur of usc of thc ratc¡üo¡d.
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O CIA belíeved Cr¡l had inform¡tion aböut al Qadr's planr to hunch rn att¡ck within tbe United
States. According to CIA's information, Gu¡ h¡d p¡ctensive connections to r¡a¡ior¡s ¡l
leaders, mernbers oftl¡e Talibatr, ¡nd tlp ú?.rr;qawr n€únorlcr and hðd arrangod
betweon æ associate and el Qaeila's fina¡rce drief to discr¡ss such an ¡üåck. Augun
Intur t¡2-3. You advised us th¿t rnedical ¡nd psychological asscssmcrr¡ts ofGul wse
complaod by a CIA frrysician and psychohgist, r¡d fut bc¡€d on this examinatio4 tho
pþsician concludod "tltût Gt¡l is nedically st¡bletnd hæ no medical contraindications to
intcrrogcion, inoluding thc usê of interrogation tcchniqucs" addrÊsscd in this mcmor¡ndum.æ
MediøI qtd Ps¡rclnlogiøI ttsç"*ine¡n oilønt Gul, aüechd ø Aags 2 Riz,n Leuer *.l.2l
The psychological assossment fuund that &¡l fuss ¡lert end o¡iented a¡rd his concentrdion and
attention were appropiarc." Id d.2. Thg ps¡'chologist ñ¡rther fbund thrt Gul's'thoigþt
prooosies were clea¡ and log¡ca¡; there was no cvidcnco of e tùought disorder, delusionq or
hallucinationd, and tJhene nere trot dgnifrc¡nt signs of deprccsioq auiety or other mcntal
disn¡rbance." Id Ttßprychologist cr¡alu¡ûd Gr¡l as "psychlqgically stablc, resen¡ed ard
defensiv€," and "opind th¡t therc w¡s no cvidcnsc ürt thÊ use of the approved intcrrogtion
methods wo.uld causÊ s¡ry strvcr€ orprolonged psychological disrurb¡¡rce to Gul.' Id d 2. Our
conclusions dryend on theee assessmerit¡. Before using üre teclrniqr¡es on other daainees, the
CIA would nced to eßure, in eæh case, th¡t all modiq¡l and psychological assess¡nents indicate
that the detsinec is fit to urdeqgo the use of the intcrrogdion techniques.

IL

t À

Scction 23404 provides thu "[wJhoerrcr outsidethe Unitd Sgtes oommits or Ntt€ûrpts to
commit torture shall bc fined undq this titte or imprisoned not mo¡e th¡n 20 ycars, or both, and
ifdeath resr¡lts to any person from cordr¡ct prohibited by thi¡ srbeectio4 shall be punished by
deeth or imprisoned for any term of yerrs or for life.æ Section 2340(l) ddir¡cs'tortrre' as *an

æ Yoharæadviscdu¡üqrrbcw¡þ¡bo¡rdhoe¡otbcc¡russdonGuL tlleundcrsl¡ndûetlìErsr¡ayluv€
bm ¡ncdtcal ¡ersns agl¡Et r¡sfoE lüd bcùnirye h bis osc. Of oou¡¡o, or advioe ¡ssurc tl¡¡l lhe riatstoo¡d
cortd be used only in the abænæ of ncdical comaúndicalionn

'dL?le:rned¡c¡lærUrndoorcporæd ttatgül nnsûæs, ¡¡rd lhetùcreporæde'5.6 ¡rearùisloryof ¡on
exerion¡l cùest F€ss¡rcs, whicù e¡c inm¡mftcnt, at tincs aæoryrniaüþ narsce ud dÉpffis¡on ûd úorücss of
brEaùl"" Meåcd øtd PtychegûcøIÅNwnlolJüdeìd at l, úlrcltodb Aryusl ZNw l*ne¡. M ßportEd
ü¡at 'Tc lus nwer cmmtul a pù¡rsicirn &r this p*rn " md nas -r¡n¡b,te or unwillingto bc ¡noæ spocifr abor¡t
the É¿qmcy or ¡mns¡'ty de úrc¡ræotioepd qlqlûome." td llc alto rtportcd de¡i¡¡g "to¡¡g+rn mcdical ürd
rnenlal goblemf frron a motorræhiriloæident "mmyycamago,'and úetcdthsthotoohrætliceriones ¡ ¡rs¡lt of
üaræidÉdunt¡ll€ûycûrâgo. rd l¡c¡btdtlt¡thcInsrotctrrlsl¡ytakingrúrymÊd¡cdu. Inealsorcponcd
æei¡U ¡ physic¡o er Hûrsy pûúh lh* ceùEd bo o mtoane ûreq¡ently md coryl¡id ds ¡odùadn. d
TIE ¡nod!øler¡ninúiondGut shonrcd¡ rarhonh¡scñÊstaßd ü-m¡ldcrsårdtli*'lris næ a¡d cùælwt dce¡,
{ardl his ùcart somdsrarc ndm¡l wilh ¡o mu¡rus or gallopa" d. Itç pü¡¡sû,c.lan oÉ¡od tbú Gril "lihety has

socro ref,ux esophag¡tis ard E¡H chß*follia¡litìs, htr doüldl that he lue ary ouonary prthologl." Id.
a Secüon It40Apovidcs in ñrll:

(a) Oficr¡¡e.-IlhocrerdsidÊ üæUrüûql Saßconnit¡orücrn$¡ to cotnmit þrtrc Sr¡tl
b€ fnÊd und€q thi¡ tffte or fu¡pi¡oned ¡ot rmrt üun 20 yean, or both ard if rhrür æarls ¡o ary
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act committed by a person acting r¡ndq color oflaw spccifically intended to inflict severe
pþsical or menlal pain or srtrering (otlrcr thm pain or sffering íncidentrl to l¿wfirl sanctions)
upon another pÊrson witlrin hís custody or physrcat cont¡o[."ä

Congre$ en¡cted sections 2340-2340Lto cany ort the obligæions ofthe Unitcd Statc¡
urdcr tlre CAÎ. 

^Íse 
II.R Conf RÊp. No. 1034S2, xt229 (1994). Tlp CAT, among othcr

thittg$ requbcs thÊ Unitd States, a¡ a $ato party, to engrG that ¡cts of torturc, rlong witlr
attÊiltpts rd conplicþ to co¡¡¡rit ruch acts, a¡e crimcs ur¡fu U.S. ltw. &e CAT ¡rts. ?.4-5.
Sections 234&Z3&AsatiÛ that rquirmcnt with respea þ acts committed o¡¡tsido the United
Stdes,a Conduct constihrtiqg "üortr¡rel within thunited Stces already was--and rern¡ins-
prohibitd by various dhßrfuerat and steteqímiml st¡trnes.

pctæn fiom oonfrctpohibùfdþ üis o¡bsclion, d¡all be puniúod þ bür c furyisd for
e¡yErmdycaËcforliË.

G) nüisdictiø.-flrere icjruirdicrion oner rhe rmivity prroluliæd in uùæaioo (¡) if-
(l) ùÊstlÊSndúnderh arntkm¡l ofthcgt¡Èd $ô' or

(2) ütoal¡eæd oftmdøis prc*m h úê Uaitd Süþs, ineepectine of the ndiøality of
&e victin u aüqsd ¡rftndcn

o

sobj*t o thesame lhrn tþ pcrn[y of dcath) ¡¡thc penalties prcscribd fu ùÊ
oftnse thc comn¡ssion of

l8 u.s.c. ¡ 2340À

ç¡¡ tl¡e oùjec dthe cmqfoacy.

æ Scstiqr 2340 prouidcs in ftlk
Asuæ¿intt¡scåâp-
(l) Io¡túc' mE¡¡6 tn tct comm¡üed þ a pcmm anhg urdEr olor of lm speciñcatþ

. imdedo i¡ûict sevcre ÉyScal or marlrlpin u qü€ring(otùÊr tùmpain u $ftcrilg
incillentrl to l¡uô¡l usfios) rm¡r Nndet p€rrot wilhf,¡ his codody or p$¡sical onurd;

(2)'svcremcotel mi¡otsûedag|lncals tbproloûged ænf¡tb¡rmcilsd byorrcsnlting
fror¡-

(A) tlÊ ¡¡æotioû¡t idicdon or tbcaM i¡¡flictirm dsr¡cm pùJrsic¡l p¡in r nûcd¡ç'aa-Ë - {Ð tlæ lhini¡uation u ¡gdicatioq c úæúcd drinbh¡tim or applicaüo!, d
midaltedng srbd¡ng or other proædrues calculeedo dirrq Foñunúy úp sen*s or
ürepctmslity,

(C) rlFürrÊd oûimbmrHr; or
@) üF ltrr€rt lùat mdlcr penm will imincdybe nùjcclcd b dcdb, sarcrc ftrsiol

pain u orffig or ûc admhiûat¡o s ¡pplic¡tion d¡¡indqlc¡ù¡e subú¡trccs or othc¡
proccûms caloúacd to di¡nryt pñ¡ndty tüc æoæe or pcsurlny; a¡¡
(3)'United Slilcf mca¡¡th ¡qeral St¡les düÊ Utiæd SFIG$ úþ Dígri.t d0ohmbia,

grd ths çomnonwÊalB teninorie¡, n¡l pomdons of üe Uo¡bd Sl¡E$

f S U.S.C S 234, (asampnddùl'Ptù L. No. t08-375, llt $al, ltll (2{)04).

tt Coog¡ess ¡inrirod rte tc¡rito¡iat ærú of ûc ftdÊ¡al tortrne unire ry pmvidi¡S thl the prolribition
only o condr¡ct oær¡ning "oßidc ûË lrriþd SgGs," lt U.S.C $ äa0A(r), nùicù isir¡rrcdly defi¡ed ir

æli€s
the

stNtute tonrcanoild&'ï¡esrËrd fuoftbU¡iþdSt¡Ec,lt¡cDisùictdColüdh, andthcoorarmnilEaltbs,
ts¡itodee, and posscs¡ion¡ of llæ Unúbd $tú!s." d $ 23400) (as rmcndcd Þy &!b. L. ÌiIo. 108-375, t18 Set ltll !
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The CAT deûnes 'torh¡reo so as to require the intentional infliction of,"severe pain or
srfrering, whetlrer physical or mÊntal.' Article l(l) ofthc CAT provides:

.For thc pr¡rposes ofthis Conrontion, the ternr "torù¡rd' mo¡ns ury üct by which
sêv€rË poin or nrfering, whctlrer plrysicsl or mental, is intentionnlly inflicted on a
p€rso! for s¡ch purposeg es obtaining ftom him or a third pcrson inf,ormation or a
confession, punisbing hiÍr for ¡n ¡ct he or a third p€ßon hos commined or is
sr¡spcdtêd of having committod, or intimidating or coercing him or a third pcrsoq
or for any Íìeason bascd on discrimin¡tion of any kind, whcn srch pain or
srffering is inflictcd by qr at the in*igrtion ofor with the co'nse¡rt or acquiesccnce
ofa pblic ofrcial or other pcfl¡on ¡cting in an offici¡l capæ¡ty. It does noû

. inclr¡de pin or suftrin¡ arising only frorq inherent in or inoidcmal to liwful
$anctíons.

The Scnate included the followi¡g undcrstanding in its resolution of ¡dvice ¡nd consent
!o ratific¡tion of tbo CAT:

llre United States under¡ta¡d¡ th$ iD ordq to con¡titute torture, an act must be
specifically intended to inflict sevau physical or menal pain or sutrcring ¡nd that
mcmal ¡iain or suffering rcËrs o proloagsd m¡tal harm car¡sed þ or renrlting
froar (t)the infl iction. or tlueetened irifl iction of sercre physical pain

application, of mind altedng s¡bstr¡ccs orothcr procedures colcr¡læedto disnrpt
profoundly the sensos oi tho personal¡g; (3) the threat of immincnt deatlr; or
(4) thethreatthat anotherpersonurill imminartþ be mbjectedto death sÊ\rerç
physical pain or $tteriqg ontho adminigntion or application of mind altøing
sr¡bst¡nces or dher procadures calcr¡lated to disnrpt proforndly the sènses or
personality.

S. Excc. Rep. No. l0t-3q at 36 (1990). this rmder*andfurg was deposited with the U.S.
instrumert of r¡tificatioq .se 1830 U.N.T.S. 320 (Oct. 21,1994r, anrl thr¡s defines the scope of
United Statcs obligations rmdcr the trecy. fue Reletwæe of Eewte RatiftøtiÒn History b
îleaty hterpretation, t I Op. O.L.C. 28,t2-?3 (198Ð. The criminsl prohibition ageinst torture

$*aç¡nqess.codifi{in tg U.S.C. $$ 234G23404þcncrally traclcsthe CAT's detnition of .

torü¡re,.s¡bjættotheU.S.under*andiß8" 

B.

Undq the languagc adotred by Corgress in scctions 2r40-?340!\to con¡titute "brturg"
conduct must be 

*specifically íntc¡rded to inflict severe ptrysicel or meqt¡l pain or suffering." In
the diqcussion thst followq we will sepa¡ately con$ider câGh ofthe prinoipal oomponents of this
key phnse: (l) thc mesning of"s€vere'; (2)the meaniqg of "sÊvse physical pai¡ or tutreritg";

(2@tD. You bara ¿¡lvisert us lhstths gA's rræ dthc tccùniqrrc aùltesod in lt¡is ¡ncmo anú¡m wuld occn¡¡

'wtsids thË U* aT- * dÊ6rÊd l¡,¡crtims 2340-23{04
!

o
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(3) thÊ moani¡rg of'serrcre men¡t¡l pain or suffering'; and (4) tlre meaning of 'speoifically
i¡¡tended."

Ø Trprrrenûryof 'æwre."

Becar¡se thc Saû¡tc does not define 'iev€trq," 'hre oonsruc [tlre] tenn in ¡ocord¡¡¡oe with
its ordinary or n¡frral næaning." FUC v. Me7nr,5l0 U.S. $\476(1994). The common
udcnnnding of tho tern 'torture" il¡d thÊ conûext in which the st¡tute w¿s anactcd also'inform
our analysis. Dictiona¡ies deñne 'sEvGrGo (often oonjoined with "pain") to mearr "cxtremcly
violent o¡ intonso: ævere pin." Amql@t Heritage Dicliotwy oltïe Flrlgliilr løtgt age 1653
(3d €d. 1992I æe also)ftf O{ord Fngliù Diaiuøy l0l (2d ed. 1989) ("Of paiq sufiaing
loss, or thÊ like: Grievous, odrer¡F4 and *Of sirsuns¡nces . . . : ll¡rd to srst¡itr u emduu.')-
Thc common ulder*anding of "torturc'further süpporBthÞ statutory concêpt that tlre pàin or
suffering nust bc scrrere. &e Blú's Law pictiøwy l52t (8th cd. 2004) (defin¡¡g'torturc-' as
'[tJhe hliction of tnrnso pinto thÊ body on mind o puniS to ertrrcf a conftssion or
information, or to oh¡in ¡adistic pleazurc) (ecrphasie addcd); Wehrterb IM New
Ifienútqul Dtctiawy { tln E+ryltù Inryrye UmMþdUl4 (2@21(dcfining *ûorù¡re' as
'Tle inûiotio¡r of ifienæ ptn (æ ñom h¡mfurg, cnrshing $,or¡rding) to pniú or coeroe
sorneone") (enphasis ¡ddedÌ O{ord Aneriwr Diøføwy od tøryuage fu¡e t064 (1999)
(deñning'torü¡fC' æ "the infliction of ævsre búIyN4 gsp. as ¡ punishment or ¡ rncaos of
pcrsuasiotf) (emphasis added). Thus, tþ use ofü¡e word 's€vcßÊ" in the statutory prohibition
on tortrun dearly denotes a scr¡s¡tion or condition th¡t is c:úrgrne in intonsþ and difficult to
endure.

, This interprotation is also oonsistent with thÊ historioal understanding oftortr.rrg whíoh
has gørcrally involved the use of procedures and deviccs des¡gnÊd to inftiC intcnse or cxtr€rne
pein, flre devioas and procedurcs historic¿lly used werc gencrally intended to causo oü¡eme
pain wnru rrot killing tñe p€rsori þing questionod (or at Èast not doing so qq¡ckly) so tliat
questioning could contÍu¡¡e. Desøiptions in Lord Hopo's t€cfure, *Tofturc," University of
EsscldClitroú:d Chance Lsctut ¡t 7-8 (Jan. 28,2004) (describing the *boolo which in¡otved
cn¡sh¡ng dthc v¡ctLn's legs and foeü re,poatedpickingwith lorg needles; and tln¡mbscrewÐ;
and inProfcssorlcngbcin's.booh Tufine ødt p Iflw of Prøt citod o4pra p. 2, mako this
cler. As P¡ofessor Longbein a¡mma¡ized:

'aEÞ-=' -.
Thióm¡noneõ tott* Ccrricos-*tilppado, råck, thr¡nbssdn¡q tegscrewr-

worked upon the qtrernities ofrhc bod¡ either by distending or cornprccsing
then. lVe msy sr¡pposÊ thlt th€ modcs oftorü¡rc rperc prcftrrd because they Þ

wse sornen¡hat hes likely to rn¡im or kill than coercion dir€cted to the tunk o'f' 
the bod¡ end bæause thcy urould be quiddy adjustcd to take acorn rit of the
victim's ¡Esponses duriqg the oominæion
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Tæane @d t E Ia v of Ptoøfat l5 (footnote omitæd).ã

the strtute, rnorsovcrr wrs inro¡ded to implcnrentUn¡ted St¡tee obligations rmdcr thc
CAT, which, as quotcd ¡bovg dofire¡ *torire" 

ss rcts thd inæmionally inflict'sevcre pain or
srf€ring." CAT srt- l(l). As the Sorte Forcþ Rslatiotrs Cornmittee orplained in íts report
recomnendirrg that the Scodç consen n r$iüc*ion of the CÀÎ:

TttÊ tCÂÎ'l secks to definc'Iorü¡ro'.in a relcively limited fashion, corresponding
to tlte coumon u¡dsståtrdir¡g of torh¡re as aû exü€Nne prectioe wlrich is
univcrsally co¡dcrnned. . . .

. . . Thc tqm "torr¡re,' in tlnitcrl Staúes and inæra*ion¡l us¡gq is usually
reserved for otbeure, delibcrue ard unr¡s¡¡lly øucl pr¡cficcc, fon cxanplg
$¡staind systematic besting; applicrtion of electric cunqts to scnsit¡ve parts of
thÊ body, and tying up or h¡nging in pocitions ú¡t cu¡se oxftmo pain.

S. ExeE. nep. No. iOt-¡O ¡t 13-14. ,fe¿ al¡a David P. Sleurart, fiIp Trratre fuventlm æd ilE
Reæpiær of Inenøtænl Ûiniwl Law Within tlæ Un¡td Sws,l5 l{ova L. Rev. 449, 455
(1991) (tsy strossing thc cxtreme naü¡rc of lorh¡rc, . . . [thel ddnition [of torture in the CATJ
deæribes a rcl¡tively ¡imitod set of circr¡¡ns¡nces likolyto be ineg¡l urdcr rnost, if ¡ot rll,
domesic legd sy*øns-").

Drawing distirstions ilnong gradations of pain is obviously mt u¡ eaqr task, especially
given tlrc lack of rny prec¡æ, objeotive scientific criæría for ncasring pein.t Sle are givør
some aid in this ask by judicial imerpraations ofthe Torture Victims Protection Act ('TVPA"),
28 U.$.C. $ 1350 note (2000). The T\IPA, dåo en¡cted to implomem ths CAT, provides a civil
rernedy to viotims oftorüro. The T\IPA dcúnes 'to¡tu¡e" to include:

any lot, dirêctêd agphst an i¡¡dividu¡l in the offcnder's orstody or physical
control, by u¡hich ævvn fin ø ffictiry (othenthan pain or nrEering arising

Ú Wc 
'cn¡ndiotty 

ar" nm s¡yi¡tg tlnt only ercb lúmricel æO¡UqBes-{r simil¡r mc*--ca¡¡ oonri$Þ
'ro¡turÊ' r¡¡fu slctiotrs 2340.Ul{OÀ Eutùc hi*micat un*røUgof rcrnrc i¡ ¡clq¡am inintsml¡g
Congrtss'sinpattu¡Dsohftidsgthci¡i¡¡sofArtuc." Çf,Mortææulh¡rr'd&e*342U.S.241263(f952).

aé+ryneoxrc¡¡sife c¡futs to dcrrclqoQisiræc¡itçi¡ftrms¡ringptu¡ tlrcm isnodear, ûíecrivc
consis[mf nrc¡¡n¡emcnt Ac orc pùlieCimøçhiiri:

Pein h a aorqlq, s[Frfivc, pcrccnts¡l Éa¡omnn witt ¡ nunbor Af diecnÉm¡-inændty,
qrlafiti, tinecolq iqact, a¡dpcrsmelncu¡¡¡gduerniplyøtpuicnocdbi€ashindiyidu¡l
aU,tlruqcüulybcas¡c¡sod¡ndhcdy. PøíntsasitbleûvcqcrtørøørdtlweßrrowøJrto
oblecttyely guüfr rt Con6Gqucoüyr m¡pnt d¡ gnim'e prin ûepcnù on tüa ¡atiøtt'8 ovcrt
cooru¡cationsrbotbtletü¡lârdbúrvíorrl. Grrcnpoin'somptcxig,oæmdassesootorly¡ls
somn¡c (msrsory) conrponcnt bnrt olopelirnls' ooods, dtiMGq æping doùt$ Ëm¡ûes, ærporscs
of frmily ncmbers, and tho inpra of pdn on ú:ûr liues,

Donnis C. Tiut, Awllr rt¡c P*æn, Nd Jrrû t E Púr,Prin: Ctinical lfdncs, Sqf. 19$ (crSasis aOdcd). Itis
lack ofcl¡fly ftrdt€r @npli$Gs ùÈ €ffi lo dcfræ'!cvçrc- ¡cin u$fttlog.
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only frcm or inha¡e¡¡t rq or lncidental to, l¡wfi¡l sanctions), whetlær fitysiøl ar
mental, is imention¡lly iunicÞd on that individual for s¡ctr F¡rposcs as obûaíning
Êom tbæ fudiviù¡al or athird pcrson i¡formation or a conftssior¡ prnishing that
individt¡¡l for ¡n act that individu¡l or a third person has committod or is
suspectcd of hnving commiaod intimidati¡g or coeroing thd iúdiviù¡e¡ or a third
p€ßort or br ary rcæon based on discrimination of rny lcind . . . .

2E U.S.C. $ l350.notq $ 3(bxt) (ernplnses added). Ttre enrphrsized language is simitar to
section 234f)'s phrasÊ *¡Gvcre pþsical or mental pain or suffrring,ø As tt¡e Cont of Appeals
for the Distriot of Columbia Cim¡it hæ oplained:

The severity ¡Êqu¡remcf[ is cn¡cial to osrringthatthe conductpmscribed by tlre
[CATI and thc TVPA is srfEciently cxtrune and orhagæus.tow¡rrantthc
univers¡l co¡rder¡n¡tb¡ ü*úcterm "torturc" both connotes ¡nd involces. The
drafters of ths ICATJ, as well rstheRcrgpn Administration th¡t signed iL the
Bush Admi¡irtrltion thrt n¡bmitted it to Corgru¡, ¡nd thÊ Senrto n¡t ultimately
rdified it, therefore aü sought to cnsure that "onþ acts of ¡ ccnain gravity shall
bê oonsidered to oo¡¡stih¡ts torturç."

' ThÊcritical iss¡e isthc degreoof pain and suftringtb¡tthe alleged
torlurer infended tq and ¡ctr¡atly di4 inflict upon the victfun The more intense,
lasting or heinot¡e the agony, thc more likdy it is to be torturÊ.

Prìæ u bcialfst Peqle's Libyø Ámb Jøndúri¡n, 2g4 F.3d 82, (/,.-g? (D.C, Cir. 2Ot2)
(citrcions omitted). The D.C. ftcnit n hice ooncJuded that a coryl¡im thu allcgpd bortings at
the h¡nds of police but ttrat did not p'rovide dct¡ils concøning'the scverity of plafurtifß' alleged
beatingq includiag thir fieçæncy, durcioq the parts ofthe body at which they werè aimed, and
the weapons usd'to carry thun ort'did ld srfficc "to €n$r€ th¡t [itJ s"tisÍtred] tlre T\lPA's
rigøous deûnitbn oftoru¡rs.' Id- ú.9?:

ln Sturpnn u fuciatist Peqleß lib4m Arab Jønltrtm 326F .3ú230 (D.C. Cir. 2003),
thê D.C. Circuit ogrin oonsiderd the types of acß th¡t constiû¡te torhre under tlæ TVPA
de,ûnition The plaintitralleged, amotg othøthings, thæLiþan ¡uthorities h¡d held hen

incom¡aunicado and thre¡tøed to-kill he¡ ifsùe tied to lo¿ve. See id, ú2?2,234. The oourt
acldñl@edthar "thèsc alle¡¡ed æts certCrrly rrdlcct a bern ûowarücnretty oÍ tlni prrt.ofthir
perpetsctoß," buL reversing the disrict cor¡rt, wtnt on to hold that'thc¡r arÊ not in themselvæ so
unrnrâlly øuel or sufficiently er(bcmc @ orrrgeous ss to consa'tute tora¡¡e within the moaning
ofthe [TVPAJ." Id û,214. C¡¡es in whicb oourts h¡ve for¡nd tortu¡re illustrate thc e¡are¡¡e
n¡ture ofconduct th¡t ñlts witlún the statumr¡r definitioa &4 e.g.,IIùI@v. Ewte ofhlarøs,
103 F.3d 789,7W91,795 (gûtCir. t996) (ærrcluding that ¡ course of conduct tlut inclrded,
among cter thingg $ncre bc*iqgs ofplaintiE, repeatsd threats of death a¡¡d electric shock,
slecp dçrivæio¡q c¡ctendd shackling to a cd (d tim'es with a tor¡vel over hís nose and mouth ¡nd
water pourrd down his nostrilc), seven months ofconfinement in a'q¡ffocatingly hot" utd

o a Seaio¡r ¡(t)(2) of tlæ T\/PA ddñ4cs lmûtât pin or srûøhgi usiug srúEtnt¡etly ¡ffical hgugp ¡o

section 2340(2)'s dúnition d'swøË'mcúl prb or Ñtrhg"
I
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cranrped cell, and eight ycars of solitary or near-solitary confinement, cortstitutod torture);
MehÌ¡nvûcv Yttùvic, t9EF. Supp.2d 13X1,,133240, t345-46(N.D.Cra ze?)(conoMing
that e aourse of condudt tbst include$.ampng other things, ssuere bcatings to tlæ gøritaþ head,
and otlrcr parts of the body with rrcal pipeq brase knucHen batooq a b¡seball bat rnd rrarious
oitlcr ircms; ronroval of tcoth with pliers; kidring in the facc rnd ribs; heaking of boncs end ribs
a¡d dislocation of ûngen; oúting a fig¡¡rç irrto the victim's fordrcad; hanging the victim ud
b€sting him; extrcme limitrtion¡ of food and u¡atq and subjection to grmes of "Russian
roul€ttc," constituted tqtwe):fuIihrti v. Reputfu alltq,146F. Supp. 2d 19,?2-23 (D.D.C.
2001) (atøing d€ñt¡lt judg¡nent agrinst lr¿q whse phintiffs ¡llege{ amng dher thi4g.,.
threa¡¡ of'þhysical torûreb suoh ¡s arting off- . . ñngsrq pull¡ng out . . . fingcrnailq" and
electric shocks to thc testiol æ); CiciWio u. Iúøntc Rryublic af Imn, I I F. Supp. 2d 6Z *66
(D.D.C. 198) (ooncluding that ¡ oourse of condr¡ct that included frequem beatings, pistol
whippiltg; th¡cats of inunineü dÊdlt dectric shock* and anempæ to force confessions by
playing Russian rouletæ and pulling the riggs at each deni¡l, coastitr¡ted torturÐ.

. The statutc providcs a specific definition of"severc.nçntal pain or srfferir{1".s¿ lE
U.S.C. $ æ/m(2} b'ut does not deûne th tetp 'sârcrc physical pain or mrfr€ring." Ihe meaning
of "severe physical pain' is rcluively ¡traightforrnrd; it denotec physical pain that is cxtren¡o in
intensity ¡nd difficult to endrre. In or¡r 2001 Ingsl Staúûds Opiniqt,we concluded th¿t unde¡
some circi¡mstanoeq oonú¡ct ¡¡tcnded to inflict "severe physicol suffening" may oonstitutc
toû¡re er¡en if it is not i¡tended to inflier "sarcre physical p¡in." Id it 10. Ilat conclusion
follows ûorr the plain language of seaions 2t4&274o')L The inslusion of tl¡e words "or
sufiening" in the phrase "sevcr€ physioal prin or strcringi' nrggess th¡t thÊ statutory crtcgory of
physic-al torture is not linitod to "Ecv€trê plrysical pain.' See, e.g.,Durnv. Walker,s33 U.S.
167,174 (2001) (explaining prezumpion apinst q¡rph¡s¡æ).

'SÊvcre physlc¡l sufføiry;" howerrer, is diffiailt to dcûnd with precision. As we have

prerriously noteq the to¡t ofthc statutÊ and thc CAT, ¡nd their history, provide little concrete

þidance as to whæ Congress interid€d by the @ncept of "swere physical srffering." $ee 20Ú,4

Legal Stmfurds Opùrtø at 11. \l/c intcrpm thc phrase in a stautory cofücÐc where C,ongrcss

expessly distinguished "icvero physioal pain or s¡tr€ring: &om'sovors mental paín u
orftring.' Consequently. rve bclievc it a re¡soûåblo infscncc thet þhysical suftringf' was
intandcd þ Congress to nean something di¡tinct from'msmal prin or nrftring."il We
presumc th¿t whcre Congress uses differcnt words in ¡ stdr¡ûe, those words are imehded to hve
ditrægnçanings. .lae, e g,Bøm.sv. Ûúp'd Støi¡es, f 99 F.3d 3tq389 (7ü Cir. 1999)
(:Differert language in seprrde clruse¡ in ¡ rt¡tr¡tc ¡Ddicates Congcss intsr¡ded distinct
meanings.). Mor€over, given tbt Congrcse precisely defined omcntal 

Pqr1o¡-q$sfng" in
sect¡onJefiO -2t4Ùl\it ii unlikely to tmc intcnded to undcrrrinc that carefi¡l definition by

o

a Co¡¡lus¡ diAionuy dc6aitionc of "püryeùcal" srryport rcadi¡g "püt is¡c¡l sftrir4f !o m.an somcünt
dtftrcu from nræl prin ø ¡Cering &e, eg.*Ånvríøt Herttage ùctløror'1t of ûe Englídt Imguqe rt 1366

fQforrcl¡ti¡gOthebodyædb[ngû$Edfornteniøorryi¡iÐ; A{ordAnerûcørÐaìonryørdLøtguoge
øtt& d748fof or mnccrning úc body'(pffiæt,øæ/,s¡, p@cal aùcalon\"|.
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including essentially mental distrcsswithia the separate c¡tego¡y of 'þhysical nrffering.'Ð

' ln sn 20(H l*gol StøtMs Opínim,we concluded, bâsed on the understanding that
*suffering'denots a "staÍ€'.or "condition" th¡t must be 

*endr¡¡ed" overtimq, thar thsc i¡'¡n
ortended temporal element, or at least ur elcnrent ofpeni*cnce" tothe concep of physical
suffcring in sçctions 234&2740A. Id, ú 12 &, n.T2. C,onsiser¡t with this analysis i¡ qx 2001
Ißpf Swfue Opùüon,and in ligltt of Sardsrd dictionrrydefinitiolts, wc rpad thc word
"$tflcring" rrylrcn used in roferencê !o physical or bodily sonsdions to mean r surte or cotdition
ofphysical distrress, misery, afttiction, ortorm€nt (usually assooistcd with physicat pain) thrt
persists for a signific¡nt pøiod oftime. $ee; eg., V'ebúer's Tlùrd New Intcmio¡wl Dicriowy
û2:284 (deñning "$tfr€f,ingf' as "the stde or orpcrience of onc urüo s¡ffers; ,the endurarce of or
submis¡ion to africtio4 pafu¡ loss"; '¿ p¡in endrrcd m a discresr, loss, or injr¡ry inorrod');
Røfun tlouæ Diatæwy ottlæ WrútImguage 572,1A29, try8 ed ed. unrbridgpd 1987)
(grving *distress,"'misery,'and qbrment" 

as synbnyms of "sufrøing')- Phyrical distress or
discomfort that is merely transitory and that does nd pu¡ist over time doe¡ not constituæ

þhysical srffcringl'within the meaning oftlrc stah¡te. Furthermore, in or¡r 1004 l*gal
Stæfurds Optnìa we concluded tüat "sêvore phyeical suferingt' for purposes of soctions 234U
z3ßArequiras *acondition of some extmded drn¡tion or p€rs¡stmce aswell as intcnsity" and
"is resenæd ftr physical d¡st¡ess thct is 'sev€trÞ' coaüdering its irncnsity rnd duration or
persistenæ, raürÉr th¡n mildon ,, Id 12.

o

llre thcreforc believe th¡t "severe physicat srfreringl undcrthe st¡tr¡tc mcilue s state or
condition ofpþsical distress, mise4r, efrlictiort ortommt, usually involving physical palq th¡t
is both crdrcme in imensþ and significantly protractcd in duration or persistcnt over time.
Accoldingl¡ judgrng wlrether a partiorlrr state or condition may amount to "sev€re physical
zufering" requires a weighing ofboth ¡ts int€nsity and its duration. Iïe rnore pairúrl or i¡rtcnse
is the physical dist¡tss involved-i.e., thc closer it ¡pproaches the level of Were physical pain
separately proscribed by the statr¡t*the less signiñom wor¡ld be the element of dr¡ration or
pasistence orrer time. On the other hild, depending on thc círcumsts¡¡ses, a lwel ofptysiorl

P tùis conc¡r¡sion ¡¡ r¡ieocd üy fbc c¡çrcs¡¡ons dæ¡n at thc thÊ ùê Scone gnre ils ¡dviæ ¡¡d
oonsn¡ o tbe CAT ebm' ûc pud¡l frrra¡pc¡¡ess in ùuluditrg lûÊ ooûccpt d mcod min r sñdry as a
Ccnt¡û¡¡¡úd¡mcm ln enygrinind grchiþirtitn on tf.tr€. &a eg,, CmtnntløNgaÍnd T*laæ: IIeæing Beløe
the frlõte Oí,mn On Foriíp Relaturs,l0f $ CoNiB t, l0 1lÐ0¡ qraarcd *aiñent of Abr¡h¡¡n SdGr, Lßgp¡
.AËvi$r, Deponmcnt dStaE Ile Cowemion's woding . . . is not in ¡ll rtryoc{s as prcciæ as wo believe
¡¡ccesffy. . . . fBleca¡s ltb Cqwentiml rcçfucs establi*nrrcrt døinirel pcnalties uldcr qn &ræ¡tic lnr, wc
¡m¡t pay pæricularattsotioû lo lb3mcmingarú ¡nt¡rpcøt¡onof its F{Visisrß,€tDcd¡lly côErr¡trgürc*¡¡d¡rds
þ whichthcCurrcotion$ill bcsldidasaßüdofU.S. law..., ffiepqoredrcodiñedprqool wtid¡...
cla¡iñcs tlæ dcú¡ritkmdmmol paiu eds¡fti¡U;"l,td * 15-16 (pr¡pæd *a¡enstofltlarlrRicû¡¡ú! *ltebasic
prcbtcn wilh tlc To¡tr¡¡e Convcatiæ-o¡r üæ pcmcerc ¡ll or¡ro¡oeraris its iryeciæ dcfinidon of tortre,
cspecially æ M tcrn ¡s appl¡ad to ¡ctims ìrôiô rcsult solcty il mattl angddr Tbis dc6r¡üqrel r6gnc0Êss

mahesirræry doú;fu| ûrûl rñÊ thirdst¡Gs cm, oonsû*euúth Csnstíuim¡t úrrcproæs oon*nÍrrq fü6ll its
obliption rndø ûp Cmw¡Uim b dc$údy Gotrd üÊ dGñnition of toÍulË ¡nto ùe rtoncstic e¡im¡ml law of lhe
Untcd Sanæ.T; d at l7 (pregared $¡ænil dùlü* Ricùard: "Amrdingþ, the To¡ws Cumilion's vaguo
dcûnition concøniag thc mstal nûriqg¡¡poptofffiünøuotbercsohtd bf nfennæ oes¡¡Ui$cdpincþlee
ofi¡ten¡atioull¡w. tnsrc&¡ttoovrroomelhisuaaooqtùlcdcmmtdvagwnessinA¡ticletofrhÊCuvcrnior¡,
wc lsre gropoô€d an undcrwlngwlriùdeñmmærcnenlal painmffufugtortürc wiltsûci€nt*cc¡nc¡¡y
û0 . , . mc€tconstnioul fue grom æçùenens.).
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distress or discomfort th¡û is trcfting in e¡úreme intorsþ may not oonst¡ûte'scrrere physicrl
sn¡trerind regnrdless of its dr¡rarior-i.e., even if it last¡ for a very long p€riod of time. In
definíng co¡rdr¡¡t p,roscibcd by sections 234ù234A1\ Congress established a high bar. the
ultimato qucstion is utrcther the conduct "is *rfüciartl¡r orür€rno and outrageous to unnant the
univcrsal condegmation that the tcrm 'tort¡re' bolh connotes and invok$.'r See Priæ v. Jlrrlislist
People's Liblwr Arab JønahûrÐn,294 F.3d at 92 (idorpreting the TIIPA); cf. Mehinovic v.
Yucbvic, l9E F. $upP. 2d tt 1332.4f., 134546 (s¡ûdard rne under the IVPA by a corse of
conduct th¡t included srtere beetings to tlæ genlglq head, ¡nd othcr parts of thc bodywitlr nerat
piles and r¡arious otk iæms; rcmoval of tgn wm püers¡ kicking irthe ñce and ribs; breaking
of bones and ribs and dislocetion of fingør; ofüng a figure into the victim's forehcad; h¡ngrng
the victim and beatíng him; e:dreme linitations offood a¡rd wuor; and subjection to geme of
"Russien roulettd).

(3) ITæ meming ot'æwre np,nbl pín or safu."
Seclion 2340 deûnes'scv€f,e mental pain or suflering" to me¡n:

the polonged me¡¡tel htrn caußd þ or rezulting fronr--

(A) the intentional infliction orth¿tenËd infliction of severe
physical prin or zufrering;

(B) tlr rdministr¡tion or applicatioq or tbrcatcned

ll*åfftiti#*i*ä,$Ëf;*frf"ii#ffi :"Y
personality;' (C) tfättr"at of immincnr death; or

@) the threat thnt a¡other person will imminently bc subjected to
deatb severe phys¡oal pain or sufiering or tùÊ administration or
applioation of mind-altøing substariæs or other proceúrres selq¡latod
to disrupt profoundly the ¡ensos orpersonalþ[.J

l8 U.S.C. $ 2340(2). Torn¡re is defi¡éd rmder thc stätute to include an act spccifically interdcd
to inflict seryere r¡ental pain or srûering. &e id $ 2340(t).

An ímportant preliminary questíon witbrcspect to this de,ûnition is whaher the statutory
li¡e ofthe frirn'þredicrte actt''in secúion 2340(2XA)-(D) i¡ exclusive. lVe havc concluded ltut
Coa¡ggr-.{¡cp{ed thetistofpredic.ate actstS be exclusive-th¡t is, p s¡tisfy the definition of
'lssrretre rnental pain or sufferi¡Uf under the'stúutc, the prolongod núatal harm mr¡st be crused
by acts falling within o¡æ ofth four eanrtory catqoriee of predicate aûs- 2N)4 Legal
StæM Wnion at 13- ltle ¡eached this conclusion bæod on ths clear hngr¡aæ of thc st¡tr¡tq
which provides ¿ detailed definilion thn includes four catçgories of predioate acts joined by the
disjunctive and does not coffain s c¡tchstl provision or arry other language zuggrsing that
additional æts m¡gùt qud¡ry (ôr o¡ample language n¡ch as "including" or'buch acts as). /dr

o

s Thæc fq¡r c.&gedcs of prcücab ¡cts'a¡e rnembcr:s of an 'ami¡tcd gmrp or scdæ,' ju@ing thc

ùrfercrce tlu iems not 4cn[oû!d c'cr€ €xclldÊd by tHibemc åoioe not indwrg¡æ"" Donthøl v. Peabúy
hot &.,53? U.S. 149, 168 (2003x$¡otiug Uttltd &ates v, Zoarr, 535 U.$. 55, 65 (2002)). tu als, c.9.,

t
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Congress plainly consider€d ve4r spocific prodicatc actq üd this deñnition tr¡cks the Senate's
understanding coræerning neml prín ornfferingm qrh¡ch iti advice rnd consentto r*í6cation
of the CAT w¡s ænditioned. Ihe conch¡sioa that thc lig ofprrdiøæ ¡cts is orclusive is
consisænt with both thc tort of the Senrile's undorstanding, ¡¡¡d witb the fact th¡t the
understarrding was requircd orlt ofconcen¡ thæ the CAT'i defi¡rition ofto¡tue wor¡ld not
otlrerurise me¡É the con$in¡üonal reqrrirement for olarþ in defuing crímes. &e 2lXH Ingal
StØd@ Ophtonat 13. Adoptí¡g aainterprauiou ofthe staüe-that tixpanas the tist of
@ic*e acts for *serre¡ç mertal pain or s¡fferingl would consth¡æ an impermissiblc remniting
of tbe statue ard would int¡oduce the very imprecision th¡t prompted tlr Sen¡te to requirc this
undcrstanding as a condition ofits rdvice ¡nd eo¡æcnt to rrtiñcafion ofthe CAÍ

Ariotlrcr qrcstion ir wlretbcr the requircment of *prolongËd meutal hnrm" caused þ or
resulting &om olre of thc enumerded pndicato acß is aseparde requirenrent, uwhether sr¡ch
"prolonged nent¡l hsrm' is to be prcqrncd any tirno one ofthe predicate acits oocurs. Alqho¡gh
it is possible to read the st¡lute's refcrcnoe to "tln prolorryl{ miltd harm car¡sed by or resulting
from" tbo predicote act¡ ss c,r,eatirtg a strtutory prcsumption th¡t c¡ch ofthe prodicate acts will
ahrays causc prolongd mcntal harm, wc concludcd in our 200'4 Legsl Stûùrds Opinion tM
th¡t was not Congrcss's interq since tbe $¡tutory dcfinition of"sevore me,ntal pain or sufleringi'
was me¡r¡t to traclc the understandiag that the Suraæ reçired ¡s a coi¡dition to its adyice and
consmtto ratiñcation ofthe CAT:I

o

in order to cons¡tute torturq ån ect rm¡st be ryeciñeally in¡cnded to inflict se\rere
pþsical or ment¡l pain ornrftring and thu mental pain ornrfleriqg ref,crsto
prolonged mental h¡rm c¡u¡cd by or rcsnrlting fum (l) the intcntional inflicrion or
threatened infliction of sêverc physical pqin-or n¡ttsrfuU; (2) the rdministration or
apglication, ortl¡reæened administn¡tion or application" of mind altering

. sr¡bst¡nces or oûher proceù¡res c¡lculatçd to disnrpt profoundly the senses¡ or thc' personrlity; (3)thethi€atof imninentdeatlï or(a)theürGBtthat¡notherpeñ¡on
will immincntly be ubjeaod to dedl1 ssrlerË physical pain or suffering on thc
administretion or application of nind altering g¡bstanæs or oûher procedures
calcr¡l¡ted to disruS probundty thp ¡er¡scs or pusonality.

S. Frtoc, Bctl. No. 101-30 at 36.. As we oreviously stated, "fwle do nd beliwe that siurply by
ø¿@frffiø¡¿ 'thc' Ëefore 'proroaø-n"tin,'Cotrgr*r intufoed r-r¡¡ærial change ¡n ttre
dcfinitio'n of mental pain or srfføing as articul¡t€d in the Senate's undergtanding to the CAT."
2(M Ißgql Stüfuds Opinionat 13-14. "Tlre definitioa of tortr¡re ernanatar directly from
article I ofthe ICATI. ftrc definition frr'ssvere mental pain ¡nd nrffering' incorporarcs the
.[above mentionedl i¡r¡¿erstaø¡r¡g.' S.Rop. No. 103-107, d 58-59(lg9t)(emplr¡sis sddd).
This unders¡nding; embodied in the st¡h¡te, dcfines the obligrtionwdcrtakcn by the Un¡ted

$tnes. Given this under¡t¡nding, thÊ þisluive history a¡d the f¡cr than section 2t40Q) defines

"sÊvctre mcntd pain or urferingl' carcfully in langurge vøy simllar to the undersBnding we '

belieræ thaû Coryless did not intend to create a presrmpion lhat any time one of the predÍcate

Leøllprwtv. Ttrant Cowty Natwltlcs lttÞlllgl;rræ & Mnüon {ftit, l(/7 U.S. 163, l6E (1993); 2A Nor¡Dan

t Sing€r, Sld,r br md &autory Cottsrrctløn $ 47.23 (6ú cd. 2000). Nu do rre çc ury "æntøy idic¡lionf, tlnt
wold ¡ebut ùb i¡úbr€[Fo. /øn, 535 US. at 65.

I
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aots ocq¡rs, prolonged mental h¡rm is rutom¡tic¡lly deemed to result. &e 2004 Iægal Stødøds
Opitúæt st 13-14. At tho saøre timq'it is conceiveble that rhe oca¡rrer¡ca of orre of the prdicate
acts ¡lone could, on the circ¡m$a¡¡ces of a particrrlar clÐc, give rise to ur inference of
iment to cause prolonged memd han4 asrcquired bythc st¡hfc.

Tbming ùo the çestion ofwhat ønstinrtes *prolonged r¡ental hamr causcd by or
rcst¡lt¡ng ûom" a predicatc act, wE haæ concluded that Congres irtcnded this ptrase to require
ment¡l *h¡m' th¡t has some lasting drnaion. Id ú.14. Thcrd is little guidanco to draw upon in
interpraiog tlæ phrase "prolonged mcnt¡l lr.rir,'which doc¡ not appc¡r in the relevam medical ,

.literetr¡re. Nwertheless, urinterpretüion is consistent with thô ordinrry meaning of the
statutory!€r¡ns. F¡tsq the use ofthe word "hütrr'-as opposedb síinplyrepeating'pain or
suffering'-srggcûts some ment¡l damage or injury. Ordirury dictionrry de.finitions of oharm,"

srroh as "physical or nent¡l funage: ûfiury: Vebster's third Nw Intq¡nüonal Díctiøw¡t tt
. 1034 (emphasir added), or "þlhysical or po¡rchologicel injry ü futuge,n Aneriwr Heritqe

Diatøwy of tfu eryliú, Lûguage d il25 (errphasis Edded), wpport this intøpretarion
Second, to *prolong" means to *hngthon 

in timg' "ext€nd in duratior¡' or "drtw orrf"
Webger's Ihfrdl'Iw lìúenú¡ünlDictìøw1t xt 18t5, ñ¡rther nrggssting th¡t to tæ "prolongo{t'
tbc mental dam¡ge m¡st odeod for sonc poiod oftime. Thie damege ld not bc permaneñt,
but it must bo inte¡drd to continue for a "prolonged" puiod oftime.I I'loreorrcr, under'section
2340(2),the'prolonged meimal lunn'murt U" "äusd $ or 'tesrttirg froûr" onc ofthe
erßmerated pedicatc ¡ct¡. As we pointcd wlím 2004 I*gal StanMs Apinio4 this conclusion
is not meant to s¡ggsst thst, ifthe p,redicate ¡ct or ¡cts co¡rtinus br an octe¡ded p€riod,
*prolonged rnental hann" c¡[not oocr¡r unil aûer thcy are complctod. Id" at 14-15 n.26. Early
eecun€ri€es sfthe pr€éie*o act eeuld s¡Ðsem€ntd h¡Fll thet ceul4eentinr.e{sC b€€emG
prolongcHuringthe ertcnded pøiod the predicatc acts oont¡il¡€d to ocqrr. &e, e.g., fuckie v.

Astßroft,z70F. Supp. 2d 596, 601-U @.D. Pa 2003) (finding that predicæe acts h¿d co¡tinr¡ed
o\r€r â thr€È'to-four-year period ¡nd concluding that "prolongd mcntal h¡rm' h¡d occuned
during that time).

o

o

Although thse sre few judicial opinionr disarssing thc çesuon of 'þrolongd meotal
hañr,' thosc casce that h¡ræ ¡ddressd the issue are consistent with o¡r view. For exanple, in
the TVPA case of Mehimtic v. Vw.konûc,tt¡e dist¡ict cnrrt orplained thu:

r¡ AlttoughwadgnorsuggFctlhdthËrahûcislimiüedloe¡cùcßc6,dËwlqpnÊntd¡r¡e¡ratdtso¡dc¡-
srchæpd-tnunaic $rGssdisordErorpertrape úrodc CAæsslur-coutdaooriüúc qprolmgndncît¡l harul
&s /twig.Psycbi¡ùic Associaion, Dtcsodrc qd Stati$rcal lúøual ofllentd Díodcn %9.76, ffi{S (adt
c¿ âffifõ-S¡úí:rv-rgtl s"" ot*i 

".s.]R"ø S;un yaa noprtcã, ø fci¡urc ød ottpr CneL Intntmørt

or bgñryTteatnvnl or Punldmeil,UN. Doc. NS9ß24,ú.14 (2001) ("Tlc t¡ost w¡usr diag¡Fds oû
pqd¡¡fic synput¡ amø¡g lorû¡¡E survivus is said to bc poettonralic shes¡ disodcr.); æc ølo luäh Basoglu.
4 eL, ftturc md Mqlal Haatlh: A Rerltdt Cheniew' in Elhn Cøri$ €t ¡1. !ù., I'lp Mmtal Hcalth
øæqwne,s úTttare +549 (200f) ûcftning u findings of higF nnr of pstænntic nrcs di¡ordcr in
ctudiø invdviqg tortrc arvlrrcn¡; tvfrrat Pä¡tcr a, d.. Psychologtcd Efus ofTuturc: An hpüd Wt ol
Túund ad Non-ToraredNu-Pdiücd Prtwnry iilr Ivffi Basogh ød'-Tottu z arrd Iß Ctnægwt: Crnøt
Tleamcnt Aprcdas 77 (l9fll (rEfÉnÍlg !o fuli¡g¡ dpost{ru¡¡atic stress dis& ¡n torurc trvittrNìE} Otß
lr¡s¡dybd lhß-ûtthorgttheaùûeyþ prcd¡ctis¡nperna-*V wudd objecl to thci¡itialoraontiuæd uæof
any rechniçre if thcir peycùdogicrt æscsmdlhdetainæ srggÊ$Ed ùrtheusc of ths techn¡$¡e n¡9û rc$¡lt

in PI5D, ú¡ooic de!rcssiotr, or otlror corditlonù* sor¡H ongin¡tepotongpdmeül t¡arm"
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[Thc deftndant] also c¡r¡sed or participated in the plaintiffs' mcntal torü¡re.
Mcntal torn¡re consists of*prolongcd me¡rtal b¡rm c¡used Ð or rwuhitg ûom: .

thc intentionsl inflictìon or thre¡tmed infliction of sevore physical pain or
sufferiqg; . . - theüneat of immincnt dcath. . . .' As set out abovc, plaintiffs
noted in thoir testimony that they feared thtt thcy wo¡ld be killed bÍ [the
dcftndantl dtr,¡tg tnu beæings hc inflictod or during g¡nes of,Tr¡ssian roulottc."
fuhplahffimninres to nfier lûg-trlrrìtpsyî;rærlqgical høm as aremlt of the

ør&als thsy aûered ar tlp Ms oÍdslM qú otlnrs..

l9t F. Supp. 2d at l3a6 (emphasis ¡dded; fir* ollipsis i¡ origin¡l). In reaching ilr conclusion,
thp co¡rt noted thst æch ofthe plaintifrs wero codirn¡ing to s¡ffcr scrious mental harm er¡en ten
yeaæ aftcr thË errerús in question. See id d 1334-40. In cach casc, thcse rne¡rtal efrcts were
contirnring yørs úø the inf,i€tion of the predicate act¡. .fbe als fukie u Adrcrafr,Z?O
F. Sr¡pp. ?Å ú 597-98, 601-02 (viøtin was kidnapped ar¡d 'Srcibly rccruited' as ¡ child soldier
at the agc of 14, md, over a pedod ofthrcc to fouryctlr, rrrlrs r€poafdty. forced to trkÊ narcoti,cs
¡nd threuened with imminont deatlU all of which producd'þolonged mcntal h¡rm" during that
time). Conversely,-inZille.fuAlfuav. FreshDelMontePrútæ.Itr.,?ASF. Supp. Zdl285
(S.D. fla 2003), thc court rejecred ¿ claim under the T\IPA brought by indivi&¡als who h¡d
becn held at glmpoic oruniglrt and repeatedly fhreatened with dea¡l¡. While rocognizìttg tbat
the had arpuienced ¡n *ordeÐ!," 

tho court conch¡ded that tlæy hrd fa¡ted to úrow thæ
erpGncnce no

heve q¡ffered any prolongd montal harm or pþsical injury as a rcsult ofttrcir allegd
intimidation" Id *, 1294.95.

(4) Itæne.øingof"pecifiølþ " ,

It is well recognizd that the tenn "rpæífic inter¡t" has no cle¡r, seüled definitioq and

that thÊ courts do not-use it consistcntty. ,Seã I lllaync R. IaFavg Sabstøfive CrinirøI law
$ 5.4e), at 355 &, n-79 (?Å ú.2003). "$pcific inteirtÌ is rnost commonly understoo4 bowçver,

'to designato a epecial memal clernent which is required abovc and beyond any'mørtal statc

reqr¡irø with rcspt to thc æn¡s inerr¡ of the crime." Id. Nt351i æe als Cætæ u Lkited States,

53O U.S. 255,268 (2000) (açtaining th¡t genefll int€r¡t" as opposcd to spcoifio intont, requir€s
'th¿t the def,erdant possessed knowledç lonly] wiú respæt to thê acû¿t reû,r of the crinÊ').
Sory¡sqp gggçst thpt only i consciors dpiiã to produce the proscäH resrlt con¡tiü¡ter
spcciñd intenq othss'iuggest that wen rodiou¡tle forcseeability uiËy suffice . lnUntted&otes
v. Bailey,444 U.S. 394 (1980), br oxamplg úc Court $ggpstcd tlnq ü lca* "[ifn a gencml

sense,,' id ú.40s,*epeciûc intenf requires th¡t one consoiorsly desire the rcsult, Id. ú40t45.
The Cor¡rt ooûÐafed the cor¡rmon l*t'snerrs rea conc€Ets of rygc¡ft9 i"tg,,t and general intent to

tlrc Model Pen¡l Codc's m¿¿r¡rc soneepts ofacting prposdrlly ard act¡ng knowingly. fue id
at 404-05. "[A] pson wtro causes a prrtiorlar rwult is saídfo rct purposdully," wrdc the

CCI¡rt, "if 'he consciously desi¡es thtrosn¡lt, whatcr¡erthe likslihood ofth¡t renrlt hnppening

fron his-conduct.'n Id 0t 404 (internal quotcion marts onitted). A person "is said to act

knowingly," in contrast *if he is awa¡€ 'th¿t th¡t reslt is practically oert¡in to follow from his

conduct, úù¡to'er his dosire moy be as þtbd resr¡tt-'- Jd (intqnat quolation m¡rks omhted).

Tlre Court ilten stated: 'ln a generrl senle, '¡rutpose' conesponds loosdy with the common-law

corrcept of specific irt€nt, uhile 'knowledgc' ognesponds looscly with the conccpt of ggñrat
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iûteÍt." Id arl4O5. In cosrr¡st cascs $rcå as Wú Støtes u Neìsvet&r,59oF.2d 1269 (4th
Cir. 1979), suggest that to prow spccific intec it is tirn¡Uh that the ddÊ¡rdüt símply harre
'knowledge or ndice" that his ¡ct'\róuld have likely r€s¡lted ¡n" tb proscribed outcone. .fd at
1273. 'Notioe," the doi¡rt hold, *is provided by ttæ rcasonable ftrereeaUitity of the na¡rml and
probable eoru€qucnæs of on€'s acts." Id

l¡si¡ 2004 Iad Stofuds Apioior,we will not attempt to .sc€rttin the preciæ
meaning of "specific inter¡t'in sections 234ù2140À &e id'*,1617. It !s elear, hou¡wer, that
the neccssary specific iat€rt we¡ld be present if a¡ individt¡al pêrbrmed an.rct urd'corcciorsly
desire[dfl' thnt ¡a þ inf,ict ssrrere physical or mártal prin or nrtrtring. I l¡Favq fubilürt tE
Crini¡øl Lau, $ 5.2(a), 0û341. Convcrsely, if an individr¡al acted in good faittr, and.only after
re¡son¡ble investigation esteblishing th¡t his conduct wor¡ld not be €Ðryectd to in0ict soyÊre
physical or mer¡tal pain or snrffering bo wo¡ld not h¡w the specific i¡Acnt rieccssarl¡ ûo violate
sætions 2t40,-2340lr Suoh'an individual cq¡ld be said neither coruciously to desire ths
proscribod ræulg æe, e,g., Baì1cy,444 U.S. ¡t 405, nor to ha\¡o "knowledge or notice'thet his
act "'n'or¡ld likely bave rewlted in" tlie proscribed o¡æornc, I{eiswúr,5g0 F.zd ú, t273.

As we did in 2NA I*gaI StoMsQùniø,we sücss turo additiond points regarding
specific i¡rtemt: Firsg spccifrc iúent is disting¡rished frorir ¡uotíræ. A good mdivg suoh as to
protect national eocurit¡ docs nm Grcuse cond¡¡ct tbat ic spifically intørded to inflict sevcre
physical or mental pain or arfrcring; as proscríbod by the stdutc. Second, specifc hter¡t to t¡ke
a givcn aqtion can be for¡nd wen ifthe actor wor¡ld trke the åstiur only upon een¡in conditions.

ú, ".g.,Ilotlou'ay 
v. (Jnied Jrørres,i2ó U.S. t, ti (t999) ("tAl deferidú m¿y nor neË$e a

inpose.'). Seealso td at 10-11 E¿m.%L?;;lfiodelPenal Code $ 2.02(6). T'tn¡s, fuorarnplc,
ths fast thst a victim might h¿ve avoidd boing tortred by coopcræing with tln pcrpctrator
would not render permissible the resort to conducû that wfl¡ld othemrisc constitutc torhrc r¡ndcr
thc statute. zMa Iagsl StûMs Opinion ú l7.n

m
Inthe discr¡ssion that fo[owq we witl address each ofthe specific iuterrogation

teclniques you have de$cribed. Subject to the understandings, timitatiørsi and srfeguards
discussod høein, including oryoi¡g medical and psycholqgioal rnonhoring and team irtérvention
ae hecessary, we co¡ælude that th u¡thoríæd use of each o'f.thcsc tcchniqtrcs, considersd
individually, u¡ould not violate thp pnohibition thet Cm$Ess hts ¡rlopted in soction¡ 2310-
23404ÉT[i.e .cenclusiqn is straigllrtf-oan'ard with rspgct o ell bnrt twg.of ttæ teclrniques. Use of
sleep dcpriration ¿s aD enhattd technipe'and usc ofthe wstcrboand howcver, involw more
zub*antial que*ions, with the watÊrùoard peæntfug the ûnst s¡bstantial question. Although we
ooncludo that 3he use ofthcse techrlqucs,--as we r¡ders¡nd them ard nbjcct to the limitæions
you have described-would not vbldethe gtutq the is$¡es ra¡sd by thcse twotcchniçes
co¡nsel great caution in their use, irishding both careful adlre,ronce to the limitations a¡d

f Ttc &imi¡al Div¡sion of thc Dcponncot of Í¡stioe has rcvicr,Ëd thls rne¡¡u¡rdnn üd Ís sdissd ütar
wr genaal ituapraatim dthe legnt st¡úds udcr sælior 23¡l(ÞZl40A is oon¡ûgr wfth iæ co¡¡nræoce in üc
2 001 IàSal $uldüds Qphìon.

I
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rest¡ictions you hove describcd ¡nd also clo¡o and continrÍng medical and psychologlcal
monitoring

Befo're addressing the ap'plication of sections 2340'234OAto the spooific techniques in

çestioq, we note qertain overall fcæurcs ofthe CIA's approaú th¡t are significant to our
corrclusion$. Intff¡og¡toß are üaind ¡nd certified in a coursc that 1ou hnræ informed us
currently lasts approximatcly four wodrs. IntanogEton (and other pcrsonnel doployed as part of
this prognm) are requirod to rcviewand aolcnowledge the rpplicable iatcrrog¡tion guidelines.
Sec Cufitwnen Gl¡&l¡tæs û,2; Merrqøion Gtiùlræs tt 2 ('The Director, DCI
Countertemorist Centø slr¡ll cr¡s¡re üan ¡lt pcrsonnd directly engaged in the intierrognion of
persors detained pursr¡ttrt to the athorities set forlh ¡n theMoÌ.l [Memorandum ofNotificationJ
have been appropriately weøred (ûom rhc medica[ psychological and security strndpoimr),
have rwien¡ed ttpse Guidelineg bavc received appropiate t¡ining in their implønentatioq and
hdrn co4plotcdthcaüaehd Ac&nowledgemcnt.l. nte as$¡nc tnü aU intelrogaton ue
adequately trained, that ürey understand the desþ urd pnrpoæ of the interrogation techniquæ,
and th¿t they will apply the tecbniqucs in accord¡nce with their authorized and intended use.

In addition, the involvenrent ofmedical and psychological personnel in úre edaptation
and application of the est¡blished SERE teclrniqucs is partioilarly note!'vorthy for purþsee of
our anelvsis.n Medical oersonnel h¡w been involved in imoosinc limitstions op-nnd reouirineo , changes Wtain procedures, putiq¡larly the use ofthc waterùo¡rd.t' We heve had

ptry¡icot p¡¡nb injrry, or súUng: Tliù ¡€rpæt to tùe pqrcùologfoål
SERE school rÉvised üat ùringhi¡ thæ mil a hatrycan in tlut
wùom.iboppcd on bllori4g üsÊ of tho Þdmiçne. Atthqgh on ¡re msione silhn|s @oradly thc
¡enairer dthe t¡ahfurg üd tcoúrcd psychdogicet cn¡tuelin& w to

hodovcr

nË¡od¡'dmt comph€ ) ClAAct

andwiû¡o futher syr{Dtfrisrlþortc ). baddition, X3) ClAAct
has had euçciencc wùh ¡ll dtlË tcoùniques dísorsæd us

ûomthopogun). lVc
dehdefttg of strdorß aod úEr rdca[s any

(bX3) ClAActfhd if lherr arc any hngilcrm fs¡tcnobgirat
'€û€dsof ¡lt' ü¡s¡t"à¡ocertainþ

(bX3) ClAAct ' t¡r $/enotctharrhísi¡ynhrcrne¡¡tofnodhatpcrso¡¡dhdcdgtrütgsaeguúdsñr,andinnm¡blhg
implernnøtion 4, tt¡e poætucs isrdgdñcrytdûfierenceftromcrlicruscsof thctcchniquesoulog¡¡cd inthe
Inspoclor Geneml's Rcput &e IG Rept at 2l !.26 (*Olvß was neilh consuttod nor h\,Ðlvcd i¡ lhc initid
an¡U*sofüre¡i*a¡d-b€ûÊúaof tarñrnæd i!úcnlgdioa þdnipÊsl, DorpnnddÉdvith the OrfSæpütCæ¿in
theotcopinion lfüßir/ltm"8]atmMenorurtuql.). Sinostmünqtasdoncom¡¡mafromOM$additiCIal
oonsra¡û lr¡y€ beø inpæd on usc ofthc tcfuiques

ClAAct
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meetings with the medical personnel involved in monitoring the use ofthese techniques. It is
clear that they have carefully worked to ensure that the techniques do not result in severe
physical or mental þain or zuffering to the detaineos.lt Medisat and psychological personnel
evaluate each detainee bcfore the use ofthese techniques on the detainee is approved, and they
continue to monitor each detainee throughout his interrogation and daention. Moreover,
rnedical personnel are physically present throughout application of the warerboard {and present
or othêrwise observing the use of all æchniques that involve physical contacq as discussed more
fully above), and they carefirlly monitor detainees who are undergoing sleep deprivation or
dietary rnanipulation. In addition, they regularly assess both the medical literah¡re and the
experionce with detainees.þ OMS has specifically declared that "[mJedical ofticers must remain
cognÞant at ¿ll times of their obligation to prevent 'severe physical or mental pain or zufferíng."'
OMS Guidelines at lO. In facq we understurd that medical and psychological personnel have
discontinued the use oftechniques as to a particular deainee when they believed he might suffer
zucb pain or suffming and in certðin instances, OMS medical personnel have not cleared certain
detainees for so¡ne-or any-techniçes based on the initial medical and psychological
asse$sments. They have also irnposed additional r€strictions on the use of techniques (such as

the waterboard) in order to protect the safety of detainees, thus reducing ñrrther the rísk of severe
pain or suffering. You have informed us that they will continue to have this role and authority.
We assume that all interrogators understand the important role and authority of OMS personnel
and witl cooperat€ with OMS in the exercise of these duties.

Finally. in sharp contrsst to those practices universally condemned as torture over the
centur¡es, the techniques rve consider here have been carefully evaluated to avoid causing severe
pain or suffering to the detainees. Às OMS has described these techniques as a group:

ln all instances the general goal of these techniques is a psychological impact, and

not some physical effect, with e specific goal of "dislocat[i¡gJ [the detainee's]
expectatiors regarding the treatment he believes he will receive. . . ." The more
physical techniques are delivered in a manner carefully limited to avoid serious
pain. The slaps, for o<ample, are designed "to induce shoclq surprise, and/or
humiliation" and "not to inflia physieal pain that is severe or lasting."

trd at8-9

d-çÈ arc mi¡dñ¡l*lratr historical¡y, medical pcrsorurcl h¿ve sometimes been uscd to enlunce, nü prcrænl
tortur€-for examplq by kecping a rcrn¡¡e victim alive and conscious so ãs to cxtezrd his snffering. It is absolutcly
clear, as you have inñÍr¡d us a¡rd ¡s our own dea[ngs with OMS personnel have confirured, that lhe involvemc¡t
of OMS is inrended to prevent lurm to the dstainecs and not to cxtend or inçreåsÊ pain or sntrcring. As ùe OÀr'S

Guidelines exghin "OMS is tesponsiblc for assessing and rror¡itsring tt¡€ health of oll Agency delainees zubþct to

'cnhanccd' intcnogarion lÉchniqrrcs, rnd for determining that thc ¡nlhoriz€d arüninistretion of these rcchniques
would not be cxpcctcd þ ceuse ærious or pennaocot hann" OillS (nidalines a 9 (footno¡c ominod).

s To assist in rnonitoring expøiarcc wirh the detainces, $c urde¡st¡nd tlut therc is rcgrlar reporting on
rnedical ard psychological experience with the use of these tcchniques on der¡imes md thåt there are spccial
insEuctio¡s on documenting expøience with sleep deprivation and the watcrùoard- Sec OMS Gt,delines a¿6-7,16,
24.
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ï¡ith this baclqB¡or¡nd, ure ü¡rn ûo thc rpplication of sections z34&¡Xl4OAto e¡ch ofthe
specific imerrogCIion tecturiques.

o

t. Dietry nøtiplariol BasÊd ol oçerionce, it is crrident that this toohnique is not
ocpected to causc ¡¡ry physical paiq lct alonc pain th¡t is ffircrnÊ i¡ i¡rtensify. The det¡i¡æc i¡
careñrlly monitored to sn$¡re thrt hc does not suffer ¡cute wciglrt loss or any dehydretion.
Fritther, thcre is nothing in the expuiencc of c¡løic intakc d this lsvcl th¡t could be Grpccted to
cause physicat pain. ettmush wc do not aqurte a pórson who voluntarily eriters a weigh-toss
program whh a det¡ince ubjected to di@ry n¡nip¡lation as an intorrog*ion techniçrg we
beliwe thrt it is rclev¡nt that ssverd commcrcial weight-loss progr¡ms available in tlælJnited
St¡tes'invo. þc simil¡r or evor grcatø rcducions in calorio intakc. Nor on¡ld this techniguo
reasooably be thougf¡t to irduce's€r,æ ptÐrs¡cal suftring.o Altholgh diarry manipuìation may
cause soÍE degrce of hunger, s¡ch an ecçerienoe is ftr fro¡r enrrane hrngcr (ct alonc
starrqtion) ¡nd cannot bo oçected to ¡momt to'Beì¡€rc physiónl srffrringi'urdcr the Sh¡tc.
Tlre caloris ler¡els a¡c sst b¡sed o¡r the detainee's weigl*, so as to osurc th¡t the deÉainee does
nol'oç€ricrice ertrcme hungu. As mted, many pcople panioipate in weiglrt-loss progranrs that
involve si¡itar or nore sdngont o¡loric limit¡tiong urd, while nrch participation cannotbe
equ¿ted .i'¡th tt¡c ugc of dictûy nanipulation ae ur intenogation tecùnique, we believe th¡t tlre
oristerrce of n¡ch programs is rclevant t'o vftcùGr dietary rnanipulation would c¿nsê "sovcrË
physical wfferingl'whhin tho næaning of sections 2340-23&A. Becar¡sc there is no prcs@
that the teohniçe wor¡ld crusc rovere physical paín or suftenfug; we conch¡de th¡t tbÊ rutho¡izd
use of this tecluriçe by an adequatoly trained interrog¡tor oould not rçasonrbly be mns,idered
specifically intended to do so.

This technique preeenûs ¡ro issue of "sêv€fie ¡nem¡l pain or ntreringl'within the neaning
of sections 234È2340d-because thc use ofthis techniçre would inrolw no quali$ittg predicate
act. The techniqr¡e does nog for example involvo "the intentionsl infliction or tfireaterd
infliction of sovere physical pain or offeriqg' fB U.S.C. $ 2340(2XA), orthe "rpplication
. . . of . . . procedures'calcul¡tcd to disrupt pnofuxrdly the ¡cnscs or the patonalfu,o id.

$ 2340(2IF), lÁorcover, tlrcre is ¡o bqsis to belicve that dictrry nurip,rluion could cu¡se
'prolorgod mental harm.- Thã€fore, we conchde tbat the ¿r¡thorized use oftl¡fu tecluique by
an adquately tr¡inod int€fiogstor oould not reasombly bo considcred specifically iaterdcd to
ceuse sr¡ch herfn.tT.-?..

2- lúadity. We rmderct¡nd ttlrt nudþ is t¡¡cd ¡s a tef,hiquo to orcatc psychologioal
discomfort not to inflict any phycioal pain orsrûering. You b¡ve informed us that drring the
use of this technique, dçtrinÊÊs are kpt in loo¡tions with rnrbiart tcmpcramrcs thæ oos¡rc tbcre
is no t.lrcat to their healtb. Specificalþ, this æúniçe would not be cmployed al tanriperapres

bclon'6ET (ard is unlikcly to bo employed bclow 75T). Even if this techniquc involras stntc .

physicaldisconrfort, it camot bê said to car¡se!'$fferinb" (æwc havo explaincdúoterm

a " lnhetandv. IÌntad KÍrgfutr,2s Err. CI. ItR (s, A) (197t), tìe Bmpcan Co¡d of lhm¡n Rigbts
oonchded byaroE of t3'f tbatarudrnddia, ew¡ in ouúumion çiû ¡nnbcrofoúort€dilôq¡c¡, didnd
amont þ 'tøù¡re,' ¡s &finod i¡ thâ E@gean Coav€ûlionon Human Riglüß Tts rcô¡cod dict ihcre consi# of
onc 

.rourf ofbrd aø a pim of wts eùry dx h¡n¡s, ,rst Íd, EÊpûrtþ opinkm of Judæ Zekia Pari A ThG

dundon of the rcùreûdiet in thatc¡¡ü is nc clear.
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above), let alonÊ's€vere physicel pain or srffcring" and wethsóreconsludo thåt its
authorizedüsê by ao adeqrately truined intenogatorcould not rersonably be consid€rd
specifically intended to do so. Altln¡gh some det¡inees miglrt be humili¡ted by this tcchniquo,
edpecially given possible cultr¡ral ænsit¡vitios a¡d thÊ possibility ofbeing seen by fcrnale
officerq it cannot constih¡te *s€rrcre 

mer¡tgl pain or srffering" ur¡dcr the statute becauso it docs
not invohc any oftho p,redicrtc ac{s speciñed by Congress.

3. Altqrtim grasp. Ite aüention grrsp involves no ph¡pical pain or strtrerinÈ for the
detainee and docs not involve any predicate art.for purposcs of sevcrc nÊntal pain or nrffcring
u¡rdcr thc statt¡te. Àccordingly becruso this techniçe caillot be expectcd to car¡se sovcre
physical or mental pain or nrfÊring we coælude thd it¡ authorizod use by an adcquatdy trrined
interrogator could not reasonably be considercd speciñcally imended to do so.

4. WaIIing. Althor¡gh the wdling technique involves the use ofoonsidenble force to
prdr the detainee aæinst thc wall and mry irwolve a large nnrbr o,f repetitions in certain caseq
wc r¡r¡derstand thst thc f¡,l¡e wall tha is used is flerdble ¡nd ttm this tcchnique is not designed to,
and does mrt, car¡se sêvcr€ pbysical prin to tlr daninee. }\lc undcrst¡nd that t$cne may be some
pain or init¡tion agsociatd with the oollu, whieh is used to help arroid injury nrch as whiplash

. tothe detainoe" but that a¡¡y pl¡ysical pin associated with the usc oftbc collar would not
approach the level of intørsþ rcÊdod to consit¡te sveûe physictl pain. Similarly, we do not
believb thæ the physical dis[ess o¡ud by this technique or thc dur¡tion of its usc, erren with
multiple repetitionq could amount þ scrrenro physical srffering within the nrcaning of sections
234ß1234Ñ,A- Wc rmderst¡nd üd mcdisal and psychologícal personnel are prcscot orotswving

detairrce), and th¡t any member of the team or the modical statrmay intscede to sÊop the use of
. thc tcdrnique if it is being used improperly or if it appoüs thrt it may cause injury to the

detaineo. We also do not belíeve th¡û the use of this technique would involve a tlreat of
iafliaion of sovere püysic¡l pain or suftring or oûhs predicrte act for purposes of sevse mental

pain or nrffedng under tùe strtr¡te. Rathcr, this technique is designed to shock the detainee a¡d
dísrupt his ogectations th¡t he will not be trcdcd forcefully rnd to wcar down his resi¡tancc to
inærog$ion. Based on ü¡eæ Ì¡ndssta¡d¡r¡gs, we corrclude that the ¡uthorized use of this

tæhniqræ by adequately trained intenogúors aor¡ld nO rcasonably bc considcrpd ryccif¡c¿lly
ir¡tendcd to car¡se s6\rerc physical or mer¡tal pain or suffcring in violation of sections 2340'
2340Àrl

5,. Fæìal hold. Like thc ¡fteation grasp, thir tedrniqr¡c involvcs no physical pain or
sufreirgad docs not,hrvolve any prcdicatc,act for purposes of sevæ ment¡l pain or srffering.
nccordingly, we concludo th¡t it¡ arthorized use by adequaæly tr¡incd intørogators could not

n lnhfrirrogaiu lutwuùtq*rdidnc&mibethenalingæcùoi$ßasinrnlviogtÌenunberof
rcpetirio¡srtawuundcr¡dmyboapdid. OürrdviBvithnspcctbwallinginthcgeseut¡ncmotmúmis
sfÈdncalty UseA on ürc uMing-tfot Oe ¡cpa¡tw rs of q¡¡ttiÍrg is ä¡ffi on¡y to inßrcate úê eaû¡ and

sùo* of ttæ þA¡iqrq to ner dorvn the dcaiæis mi$erre, adfo rünpt expectoims lhat hÊ wi¡l oot be ûs¡t€d
with fo¡cg d ttnt srdr use is not i¡tcnded tq md does lot in åcl, cane sveæ ÑEù81 poin o tlp üaù¡¡ee.

l¡seorrcrr o¡u ¡dvioe ryoc¡t¡cally a¡mmps tlü tlp usc of walling witl bG stryp€d if lùært is any idkation thet ûÊ

uscof tln teclnúqus is ornay bc casing sttrcPhys¡cat ¡oin to a daainca
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rcasonably be considcred spooifically íilmdcd to causo scv€rg phyeicrl or mentgt pain or
offering

6. FæiaI slry æ iwtilt slq. Althoughthis technique inrolves ¡ degrÊc of physical paftu

the pain aeîociated with a slry to the face, ås !,ou h¿ræ describod it to us, æt¡ld not be expeaed
to conSitr¡te seveiephysicel pain. We uDdcr$tsrKl th¡t tlto prpoca'ofthis teclrnique is to cat¡se

shoclq srryrise, or hur¡iliatioq aot to ùi0ict phy$cal pah thtt is sevse or lasiqg; we assume'it
will be used accordingly. Simitarly, üre pþsical disress that rnay be causcd by an rbrupt slap to
thc åcc, arcn if ropcated sÉryGral timcs, wor¡ld mt constit¡E an enCended stotc q condition of
physicat rufføing and ¡tso wurld not tikely inrolve thc ler¡cl of intensþ required for sovere
physical srfrering rmdcn the cu¡tc.. Fimlly, a Êcial sþ wurld not involvc a predicate act for
purposes of severc ment l pain or suffcring. Thcrefor€, thc a¡thorizcxl use of this todrniqræ by
adufuately tnined oould notrcosonrbly be considered speciñoally imended to
caubc s€vffe phyoical or mental pain or nrffering in violatioa of sec{ions 234&2t4OA.s

7. Abdmiml s@. Alths¡glr tbe abdominal dap technique might involve sorne minor
physicat pairl it ca¡riot, ¡s you h¡r¡c dcsøibed itto uq be said to i¡rroþc wen moderrtg la
alone.*rære, physicat pain or urtrering. Agrin, becar¡se tho tectrnique ennot be orpected to
cü¡sÊ sGv€re physicat pain or srftring'wè conclude th¿t its ¡r¡thodzad use by an adcqudely
t¡¡ined irüerrogcor oould not reasørably be coosidcrcd spooiñcally inænded to do so. Nor could
it be considcred rpeoifically ¡ftçDdcd to cilrse seve¡e menal pain on wftring within tho
meaníng of section¡ 2340-23401\ as none ofthe slettory predicate acts would bc present.

Toll

8. Cranryed cu{rrnnnt. This techniçe docs notinvoþe any signiñcant physical pain .

or suffering. It ¡lso does not imolræ a prdicate act for pr¡rposes of sevse ment¡l pain or
suffedng. Speciñcallr lve do nd beliwe tlr¡t placing a dctriræe in a dadr, crunpcd spacc for the
limited psiod oftime involvd trere couldreasonably bc considc¡,ed a prccedurc calcul¡ted to
dismpt profourdly the sÊn¡F$ so ts to cauæ prolorrgcd me¡¡t¡l h¡rm. Accotdi4gly, we conchde
th¡t its åuthorized use by adc$¿tely tllained interrogrûors æt¡ld not reasor¡ably be considoed
specifioally ¡rtcridd to cause seuçre physicat or mental pain or rufføing in violation of soctions
2340-2340A

9. IryaU gûrãt g. Thc u¡¡ll standiqg tcchnique, as yo¡ havc deccr¡bed ¡t would not
im ffië physiix¡f p¡in withintlb rnÊúing of thc statutè- It.¡lso csttno-t be expocted to
cåuse severe physrcal sffitring. Evo ifthcphysical discomfort of muscle fatig¡e ¡ssoci*ed
with wall sturdi¡g migfu be substsntíal, wp rmderst¡ut tlrc thc dr¡¡¡tion of thc technique is sclf-
linitcd by tho individr¡al dstdn€B'¡ rbility to sr¡st¡in the position; thus, thÊ sürort dr¡ration ofths
d¡soomftrt tneans üut this teohnique wotrH not bê oçeaed to cause, ¡nd could not rcrsonably
be considÊrd specifically irûerided to c¡r¡¡c, seyçrc physical stttrcriry. Our advice also rssr¡ncs

that thÊ detainee's position is irot desþd to produce ssvcrc p¡¡n th¿t miglú re¡uh from
contortions ortnisiing ofthe body, brut only tenporar¡r musole htþe. Nor does wall standing

3e Our¡üviæabotbot¡¡ûcåcial@¡ldthcúdo¡rin¡liþassnrneslhatùcirtcnogrorswillaply
It¡ose uO¡nqr¡cs as dæigßad s4d will ¡ot süikc üc doû¡iæ witù sæúve foræ ø t#iliqt in ¡ rm¡ncr rhet

miglt ¡es¡l¡ b eewc physicrl prin.
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involve any pcdicæe act for purposes of ssv€rÊ mcntal pain or mtrering. Aocondingly, we
conclude thnt thc authorized use of this tæhnir¡re by adcquately traincd interrogrtors could uot
reasonably be corsidsed specifically intendcd to c¡r¡sê severs physical or ment¡l pain or
sufrering in viol*ionofth stehüc.

10. .Írressposiliøls. For the same reasons that the use of wall standing world not viohte
the strhÍe, we corclude that the a¡thorizod r¡sc of s¡tress po$itions such ¡¡ thoæ described in
Int*togatiwtMenorufun,ifornploycd by adequatdy trained intørogators, could not
reasonrbly be considered specifically intended to csusê kvcre physioal or mental pain or
snffering in viol¡tion of sections 234GI234O1L As with wall st¡nding" we understrnd thæ the
duræion ofthe techique is selflimited by tho individr¡¡l detaince's ability to sustsin the
position; ttn¡s, tlË sl¡ort durdion of the discomfort rneans th¡t this technique nnuld not be
e¡cpected to causc, ¡nd could not reasombly be considcrcd spccifically intcnd to cansg sevcre
pbysical $ffedng Our advice elso ?¡sq¡mes thrt srcss positions are not designod to produce
sê\rerc p¡in thd .igbt res¡lt frorn contortions ortn'isting ofthg bodn but only temporary nn¡sole
fatþc.o

ll. Waer fusing. As yotr hew desc¡ibed it to us, watar dousing involve¡ dousing the
detairce with water frou¡ a cont¡iner or a hasc withort a nozzle, and is intelded to we¡r him
don'r¡ both pþsically a¡d psycùolog¡cdþ. You have informed us that tlæ rvator migiû be as
cold as aloF, though you have fi¡rther ¡dvised us tlrat the wrter generally is not reßigerated urd
thercfore is unlikely to be less th¡n 50oF. (Nwerthlesî, for putposcs of our analysis, we will
assr¡me that wúer as cold as 4loF míglrt bc used.) OMS has ¡dvis€d th¡t, basêd on thê utmslve
erryøience in SERE training the medic¿l liEmture, a¡d the orpøienco with dct¡inees o da{G,

urater dous¡ng as ar¡tho¡þed is not desigræd or crpectod to c¡nsc significart physical paiq a¡d
certainly not scn/ere physical prín. Althorgh we underst nd th¿t prclongcd innwdøt in very
cold water rnay be physically painfirl, as noted rborre, this interrogation tecùnþe does not
iwolire immersion and a $¡bstaÍtial margin ofsafety is built ir¡to thc time limitation on.the usc
oftbo CXA'S watcr dousingteduriçræuse ofthc tccùniErewithwEter of a gìvcrr tompsat¡¡re
must be lim¡ted to no more tl¡an two-thirds ofthe time in which h¡ryothermia cor¡ld be orpectcd
to ocsur frorn taal fumtertiØt in w¡ter ofthe same tqmp€raû¡rc.{r rrllhile being cold can invoþe
physicat discom6rt, OMS atso advises th¿t in their professional judgmont any rezulting
disconfort is not ocpocted to be intense, and thc dt¡r¡tion is limitd by spccific times tied to

o Aelr,æeposidoríthni¡votvesa¡chmto¡timortwir¡[g;aswslla¡oneheldôrsotomgrh¡titcolH
nd bqffiffily at podrchg MFy ûrsle fu'Êrb mþlrraisc mcc g$da¡nil Sú:sdoos uder th srdÊ.
C[, ,4mry Fteld Mqual 31-52: høIlígcnce Intæqúon n f.t (1992) (i¡dinting tbat 'fflorciqg ü ¡trdiv¡ù¡l to
sø{ dr, or Inecl ¡n ùnmmd podlions ñr p¡lorypd pcriodr dt¡nÊr nay oonstiüc 'løù¡¡e" within tùe ncaning
of thcTtud@ætrflCuruentim's rquiremedü*Inþptsic¡l orn¡¡rnl ffitt¡qnmnf uherftrndcoercio¡u
may bc idùlod on gisoærs of urr," ûut mt addrre[s'mg lt U.S.C. 00 2340¿3{04} U¡iþd Ntims GÊtü¡l
As*rúly,Iaporr of úc @aI Rryortær on Tmn¿ qd Othar CmcI, In mw or fugrúry 1lvøffienl or
Puniúnu\UN. Ihc. Af59lt50 st ó (SGpL l, 2004) (qggcsliry ür¡t -holdflng daaiaccs in Dûi¡frl ¡¡rd/c streoful
pocitione" might in gtsitr c, ¡Ílmltrnocs be clwacteriæd 13 ltufe).

'r ldo¡tovor,ovcnintheexUrrrelyr¡nlikdycvottbch¡¡pdùermlaretiquübrfhecirc¡¡mganæsin
whicbthistechniçnicus#¡$luCingcloacrdfualsrgavisíonaúifwry, meüc¡læntioerrlc
unders¡nrf ü¡t lhcdeùri¡pc wCIuË bc oçccæd to ¡wver n¡ny er¡dr¿pidty. (
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w¡terternperatur€. Any disco.mfort ccr¡sd by this tecJrnigue thercforg u¡ouldnot qualif, as
'sev€ûo physicat sutreringl withiû the meening of,sectio¡u 2340-2340,a. Conscquentl¡ given
fist thers is no expectation that tho t€chnique will G¡use scy€re physical pein or srfftring whør
prop€rty u4, we concludc tlnt the ar¡thorizexl usc of this tcc,lmiquo by an adequatdy hained
interrogaûorcould not reasonobly be considered specifically inended'to causÊ thcsc re$,¡lts.

tr/Íth respecfi to ræmal pain or sutrering as yol¡ har¡e deeøibcd the procedure, we do not
belier¡e th¡t alr1t ofthe four $arutory predic¡te ¡cts necessary for a poscible finding of ¡evcre
mernal pain or eufrening urdGr üte statr¡te uould bc present. Nothing for ærnple, leads us to
believe tld ths d€ûainÊe would tnderst¡nd thcproccdur to constitr¡te ¡ tlr¡ec of irnmine¡rt
deatb erpecially given that care is taken to ensuc that m w¡tswill gct into the deÊaime's
mouth ornose. Nor would a dct¡ineere¡sonably undergand the prospect ofbeing doud with
cold weter as tñc thcatmod inf,iction of scvae pain. 'Furtlsnrorc, cyeo w€re $,G to conclude
that there cq¡ld be a qraüry¡hg predicate act, nothing suggèrts thrt the det¡inee would bc
'enpccted to $¡trr any prolor¡gcd ment¡l h¡rm as a ¡csult of thc procedure. OMS dvi¡es th¡t
tlrere h¡¡ bccn no widence of such h¡rm in thc SERE tr¡idng; which utilizes ¡ much rnore
€Ðcrcrtrc tccùniçe involving tot¡l inrmersion. The presence of psychologisb.who monitor the
det¿inec's mont¿l condition m¡lccs suoh harm oven moreunlikcly. Conqcquiltþ, wc oonch¡de
that thÊ a¡thoriæd u¡e of tbe tec;hniquc by adequæely trained intsrogstors aould not rmsonably
be considered specifically intended to causo sêv€re ment¡l pain or su$criqg within the meaning
of the stân¡tc.

t The flicking tæhnique, uåich is ubjeot to the same temperature limitations as watcr
dousing brut would inrolve srbstantially less water, atortíori would not violate the stsh¡te-

12. Slcep deptvalon. lnthe IntenquíonMenwøú¡m, we cor¡cluded thst deep
deprivation did not viol¡te sodions 2l4A.n4OA. &a id. at 10, 14-15. This çrostÍon warants
fi¡rttrcr analysis for two reasons. First, we did not consider thc potørtial for physical pain or
srftring resuhing from the shacklingused to @ daainees awalce orany impact from the
diapering of thc detainee Secon4 wo did not add¡css the possibility of sevcre physi'cal ofrerÌng
thatdoos not inrrolve sËverÊph¡æicol pain.

Under the limitations adopted by thc CIA, sicGp deprivation may not exoced ttO hq¡rs,
which wo understand is approximately tn¡o'tüirds of tho nuximum recordod time úat hum¡ns
havçgg¡g4¡i$g* dæg for purposes of medicrl sn¡dJ, as discr¡$ed.þlotil-* Furthenmorg rny
daaiæo who has undøgone 180 hor¡n of stbep depriration must then be.llolved to slcep
without interruption for at le¿st ciglü srsight hours. Although wc under*and that thÉ CIA's
guidelines would allow mothcr scseion ofsleep dcprivation to begin ¡fterthe det¡¡rrce has gotten

4 lV tO Re¡q¡ltdesihd the muinun a[c¡ratrle pcr¡oü of rleep.dcprüraion uücrine æ 26f hws or
I I days- &e IG Repon a[ 15, Yo¡ hæc iúrued us ür¡t you bæc sincc c¡t¡bli$ed a ti¡rft d ft0 ho¡r¡, tùat in
åct no deai¡ce hrs beÊn nrbjcccrl rc rrcæ úm tSO luu¡s dstoq dcprhtuioo, üd lh¡t 6lçGp dcpivrtionwíll
ra¡cly cxcæd 120 tm¡s. To datc, only lhrca ffii¡rccs tsvc bêert n¡!1þcted b slccp @dvatim for more than 96
lmu¡s-o

I

(bx1)
(bX3) NatSecAct 35

ACLU-RDI  p.35



FRO¡í A¡-fE r5 DO.t

t

)
i-NatsecAct

(bx1.
(bx3 (TUE)MAY 1O 2OOÉ t7t4g/l'f.17:46lNO.6t6oa2g7t5 p 3a

a

o

TOP

at lca* eiglrt hours ofuninterrrrpted cleep ftllowing tEO hours of sleep depriv*ioq ws will
c\¡eh¡¡to mly one application ofup to 180 ho¡rs of sleep deprivation.ß

lVe understand ñom OMS, ard ñom o¡r revicw ofthe lilenn¡¡e on the physiology of
sleep, tbat e\ren v€ry erccndÊd sloep deprirmion does not cruso pbysical pai¡U lA aloræ sei¡ere .

ptryiical pain.nn 'The longest st¡dios of slccp deprivation in ln¡mans . . . [iwohedJ vohnteers

[uñoJ wcrc deprivd of stedp for E to 11 dayr. . . . Sotp{ningl¡ Iittlc sccrned to go vnorg with
thc snrbjcæ physically. Ité m¿in effects lay with slcc,pincssmd impaired brainñ¡nctioniri& but
er¡sn tbese were iro gred ca¡se for ooncern." James Hotæ, Mry |fe SIcq: TIv Futntiørrs af
Sleep rn lIntms aú Ailpr Ùlønmls23-24 (198t) (W We SIeq") (foomote omitted). LYc

riotc that thÊre are importrnt diffrrencos b€tçr€en slccp deprivdion as an interrqgation techniçe
used by the CIA and the cont¡olld arpcrímerts documcnted í¡ tlre litcrm¡re. The nrbjects ofthc
cxpcrimenrs weie frce to move ¡bor* ¡¡d qng¡ge in ¡orm¡l activitiee ¡nd oûen led a "tmnçil
cx¡stcnoe" with ' plerty of üme for relaxatio4" æa d. ú.2l wlrere¡¡ a dqainæ ¡n CIA orody
would be shåcklcd and prwemed from inoving freeþ. Ivfor€ov€tr, the subjccrs in the orporimol¡ts
often increascdttæir food ænsumption û¡ring periods of ocendcd sleep loss, æe id, tt38,
whereas the detainec undogoi4g interrogrtion may be placed on t r€dr¡d-caloric diet, as

discr¡ssd above. Ncverthelcss, we understaud that eçertsrryto haræ studicd slcep doprivation
bave concluded that '[tJhe mo* plarsible reÉor for the unsventftl pþsical ñndings qt¡lh thcse

buman beings is th¿t . . . rlecp loss is not prniorlrrly hdmñ¡I." Id û?A. We undcrst¡nd that

this conclusion doos not depend on the emmnt of physical mover¡ent or etr€rci$e by the ubjcct or
rryffier the nrbject íisreases bis food . OMS mÊdic¿l strtrm€mbers h¿ve also

informed us, basod on their øçerience with det¡inees r¡'ho h¿vc urdsgorrc exrended sleop

deprivation a¡d thcir revien¡ oftbc relcra¡¡t mÊdicat titcralrrc, tha e¡celldd sleep deprivation
does not causc pþsioal pdn. Althorgh cdems, or cwelling ofthe lower lq¡ may somdirnes
develop as a rcnrh ofthe long periods ofstalrding associ*ed with slcep deprination, we
understand frorn OlvfSi th¿t s¡ch dem¿ is not painful and will quicftly dissipæe once the mbject
is rcrnowd ñom thc standing position. lVe also undcmtand that if any case of significant edcr¡a

develops, the team will intcrcedc to ensi¡re ttc ttc detaineo is movçd from the standing position
and that he reooives aoy ndical stt€ûtion nacess¡r!¡ to rdieve the swelling and allow the edern¿

to dissipate. For these reasøts, we corcludc thrt the a¡thorizçd uæ of ortendcd sleep

'a#-t¡oed ùwqrurc sß not conc,ì¡d¡g ùæ addirho¡l us¡ ofslocp d*inui.o¡r, sújst to do¡e Nnd

c¡r€fû¡ nÉdhål supervision, rlotrld vioLtË tÊ rt¡üilc, h¡t at tb Feænrtins ua erp'rccs no opirion o¡¡ whptbs
additioml deep detriv¡tioo rm¡ld bc cmsi¡hr vilh dorc 2340-Z34i0,A.

s AlthghCecpdeprirmiurbnc¡Eefphysic¡lypeiúrl,wrndcrsoxl6*¡mcitr¡dicsh¡vr¡old
that ødcodsl btsl deç depivation may hrc thc cftcr of redncing totcfücc o s¡e funs of pain in mne
sr¡bjeß, 9oe, ag.,B. Krmde¡rnmr1 a ú-$ieepDcprtvøløAfeeßThmml Pù, Thnsb¡ùbúnot
Sonør ywræryl7rnedlpitilstn HealtlyVolnwt,66 P5JGùoslnatic[dd.932(2m4](findngrdg¡ifcút
dec¡easc in hea pein tb¡eùolds ¡¡d'm¡nc deøcæe in cold n¡in fuoùold¡ eûer æ nigh nffiout slcç) S..Ihù*i
Oæq et aL, Ilv ffei:ts ofTotd flæp De¡rritñÍwr, *lrrtiye $ecp InÞnrptiwt utd Slæp Rwcry ø Pain
Toleruw nreffie in Healt ty fub|eats,l0 L Steç Reæor.h 3t, {l (2001) (findiqg a sbtisticalty sigtificant tùop
of &9% in tolermce thrcshokls br rehmicel ø peenre prín ¡ftsr 4O hmsl d. c 35-36 (di¡suscing othü
studics). lVcwilldiss¡süopotcnftrlimcacfoncbatnlonslscp@dtrrtionandoùerímcmog!Éonrc.bttipoein
rnc æporaE ¡¡cmo¡auúmf to whidrw0 ¡rfu¡çdinfodmb6, rddrcsdngwüdßrllpcmUnodr¡* ofcÊrtaùt

tætr¡¡inæ i¡ cutsigo wiür üæ bgþt rwtosffi oû sriom ß40.23404 I
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deprivation by adequaely trainod inrerrogators wqdd not bo €¡çeoted to Gst¡se and could not
reasonably be consid€red speoifically intonded þ cruse sevcre pbysical pain

In additioq OM!¡ pcrsonnel have informed us that thÊ sbackting of detdn€ôs is not
designed to end does not re$lt in significart påysical p¡in. A deta¡n€e n¡bjcct to slecp
deprivuion wor¡ld not be ¡llou¡ed to tnng by his w¡icts, r¡d we ûnd€rstand thæ no daeinee
mbjeCed to sloep deprivæion to daæ h¡g been ¡lbwed to hang by bs wri$s or has o¡tlrerwiæ
sr¡frerçd injr,ry." If ngccss¡ry, wc under¡tand th¡t modical personnsl will intcrpede to prc\¡em
a¡ry such injury and stould require ehherthm irnerrogatorc use adifferent metlrod to kecp the
detainee,awako (mch as through tl¡Ê use of sining or horizont¡l positions), or that the use ofth
techni+ie bc stopped altogcttrcr. nhßn thc siüng position ir ured, thc dct¡inee is scated on a
sm¡ll stool to which tp is sh¡c,kled; tlre sool supports bis urcigbt but is too sm¡ll to lct the
deainee b¿lance himscF¿rd ftll asleep. llte ¡lso epecifically understand rhat the use of
shackling with hodæntat rleep depriv*ion, wl¡¡ch has only been usêd rardl¡, is done ín sr¡ch a
utay as to emure that thore is no oddit¡onal strsss on the det¡inoe's ¡rE or þ joirrts tlut rriglü
force the lÍmbs bgrond natuftl erßtcnsion or croatc tension on any joint. Tltr¡s, shackling oanr¡ot
be expoctod lo rw¡lt in ser¡ene physical.pain, ¡nd we conclude thu its a¡tlnrized use by
adqurùely tr¡incd intcrnogrttËe could not reasonably be cossidcrd specifically imendd to do
so. Finallg we bclieve that thÊ ure of a diapcr cannot be expec.tcd to-ard could not reasonrbly
be con¡iderd inænded trresr¡lt in any physioal pain, let alone sevcre phy¡ioal pain

Althorgb it is a more sr¡bsu¡ni¡l qræstiog partiorhrly given thc imprcoision in the
staüttory stanÇd and fte leck of guidance ûom the couns, we drc conclude tha orteded slcep
deprivatiotl rubjcst to the limitations and conditions d@ribad horeÍn, would not bc expected to
cause "tÊvere physicrl nfføing." !1re undcrst¡nd th¡t somo individuals who undergo extended
sleep depriration would likcly at some poic orpcrience physical discomfu and distr€ss. lüc
as$¡mo that somc individualswould wentually fcel we¡k physically and may oçetiencc olhø
unpleasant physical sonsrt¡ons from prolo4ged frtigue, including nrch symptoms as ìmpairment
to coordinalcd body movemeú, difficulty ìpith spcech na¡s€â, ¡nd blurrcd vision. &e Vhy We

Sleep .r30. In additio¡r wp understurd th¡t eprtcnded steep deprivation will o&en cu¡se ¡ small
drop in body tenrpenature, ve id at 31, and wc ssstrne that $¡ch a drop in body t€mp€rsture rn¡y
also be ¡ssocíated with unpleasant ptysical sensations. llfc rlso asn¡me that any physic¡l
discomfort that migtrt be a¡sociæd with sloep deprivation would likely incrøsg at least !o a
poiiltht$ngpr tha ¡ubjca gocs withor¡t sleop. Ttru* on thpsc ¡sqrqptionq it nny be thc ease
th¡t at srng point, for some indiyiù¡als the degrec ofphysical distre.ss cxperienced in sleæp
deprivrtion migbt be s¡bsantial.*

a

On tbe dbcr hand, we.undersü¡nd ftôm OMS, ad ûom tl¡e titanture we have reviewed
on the physiolory of slæp, tüat many individuals may tolerate ortendd decp deprivatio¡ well

)(3) ClAAct

{5 incldcs aloul of ¡pre than 25 dpl¡¡¡oes subjoclod to o least some period of sle€p dcprirntion.
&eJønøy 8t 1.3.

n fmposiUitignobdabqßlhdsloçOrytrat¡mnrighthcigensusË¡frlligopcin,.æestpønoc
44, nqgniñcs üis or¡lpeût
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ànd with little apparmt d¡sû¡esq and that thb has been the CIA'¡ experience-d Furthermore, the
princþrl physioal problem ¡ssooiæod with st¡nding is edeura, ard in any iastance of sigdf¡c¡nt
edema, the innerrogúioo tcam rill rcmove lùe deta¡nee from the standing position and will seek
medic¡l assistsnce. Tte shrdcling isuscd only ri r passive metrs ofkeeping ttrc detainec ¿c,akc
and, in bdb the tightness oftbe ¡hae,kles rnd thcpositioning ofthe hands, is not intended to
carise pain A det¡irce br exrnplc, will not be rllowed to h¡ng by his wrists. Shackling in tlæ
sitting position inr¡olvcs s stool drat is adquate to srpport tbe detaiæe's wc¡glrt. In the iare
insanccs when horizoffsl sloep doprivation may bc used, a tbiclc tovel or bl¡nka is plaoed u¡ds
the det¡incc to protecl against redr¡Aion ofbody tørperature &om contact with the floor, and tho
manaclcs and shackles are ¡nclrcred so as ¡ot to oalse pain or sede t€nsion on any joint. If the
detaiæe is rn¡de and is usiqg an aduh diÐ€r, the diaper is ohecked'regulrrly to prerrent skin
init¡tÍon. The oondition¡ of decp deprivuion ¡re ttus aimed æ prenming seì¡ere physical
sufrring. Because clçp dqrivation doæ not involvo physicrl pain and would not be orpectod
to sai¡se ortr€mÊ prysical dis$ess to the daaineg the extendcd duratio¡ of slcep dcprir¡¡tioq
withinthe l8Ghot¡r lirnit imposcdby thoCIA" is not a s¡fflcient facloralone to constit¡tÊ severe
physical zuffering within the meaníng of sectio'¡¡s 234A,2340A. l¡o therefure betievc that the use
ofthis techniqrë, under the spociûed limits ard conditions, is not *ortreme and outrageous" and
does not reach the higb bar seû by Congress fo,r ¿ viol¡tion of scctions 23¡t0¿3404. &e Price w
Sæialist People 's AbW, Arub Jqmhirù¡a, 294F .3d at tl2 (to bc torture undor the TVPAÞ
condr¡ct must be "extrcrro and ortr¡g€olsï $. Mehfuwie v. Vucfuic,198 F, Supp. 2d Nt l3!2-
40, 134546 (standard met uridcr thê T\lPÁ, by ¡ coure of condut thrt includcd severc beatings
to the genitalq bead, a¡d othcr parts of thcbody witb rnctd pipcs and vrious other items;
removal oftecth with plicrs; k¡cking intho f¡ce and ribs; bræking ofbonos and ribs ¡nd
dislocation of fingols; cutting r figure imo üre victim's forehead; h¡ngrng the victim ard beating
hirn; extrcme limit¿tions offood eld w¿tcr; rrd subjection to $mcs of"Rr¡ssian roulettC).

Nwertheless, because e¡rtended sleep dçrivation could in somp crees resuh in
subst¿ntial physieal distress, tbe sa&guards edoptcd by the CId furoluding orryoing medical
monitoring and intcrvo¡rtion by the team if noeded, are important to en$tr€ that the CXA's use of
eldended slecp deprivation will not run añul ofthc st¡n¡tc. Diforcnt indívidqal daainces may
rcact physically to deep deprivation in d¡ffcßeût Wtys. lVe asnrme, tllolrdore, th¿t thc tcrm will
seporately nroniùor eact¡ indþidu¡l detainee who is undeqgoi4g sleep deprivation, and th¿t the
applicetìon ofthis toc,turique wilt be sen¡itive to thc i¡dividudizcd physical coodition and
reacri*dtaeh dc¿inee. l¡orsovor, wc cpphasizeourundcrstanding th¿t OMS will inten¡cne
to alter or stop the couræ.of sleep dqriration frr ¡ det¡ineÊ if Ol,ß concludes in its mcdicd
judgmentrhatthe de¡aìncc is ormay bc expqierrcing endrcma physical distr€ss.{ The tearr1 wc

DOJ

I lnH,althghirmrysG@sr¡¡pfiirùngotbo*¡oÈmiliarwithùcemcr¡¡iwnedir¡lütcrt¡e
rchtingtoslecn dcpdyuioq bassdmtlutlitenhm end irc¡çcdcnæçithür cd¡ni4¡c, ¡n itspieürcs, OItfS
liss dæp&pivalio¡asþsintoscthwaterdmüç d¡€cspoaitionr, w¡¡l¡¡g craryed ooúnÊnßlrl, üdthÊ
wdcrbos¡ú" See Otrß @i&lìtr;s et$.

{ Forourplgarypùy¡ic¡lpeinonnúring¡smciâtodwilhnardingorwiúsha*lcsmígtrrbøme
morc fuumsc *iü m o¡mdcd r¡sc dthc bchß¡,$¡c on ¡ parliq¡l¡¡ dct¡i¡cc whoæ ændilion and srcngü do not
pemit him to blp,rræ it, sd we u¡derst¡st ûnt pasr¡nst nm¡þrir¡g fu düaünee will ta&e this poasihility ino
amuntand, ifncoesary, wÍll ensrcththcdd¡¡noe ispbcdintoe síüingorhuízmhlppitionrwi[d¡recr
tba¡ ün steep d¡piv*¡on be dismün¡Êd sftogcth€r. fu Olß Gurùlírcs et t4-ló.
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rlderstand, will intervene not ody if üre sleep deprivation itself may bo having such efrects, hr
ako ¡fthe shackling or ôther conditions attendant to the techniçe ¡ppêü to be causing severe
pþsical ruffening. \lrith theso prrecautionsin placo, snd based on tùc asnlrrptìon than ürei witl
be followe4 urc c¡ncludc th¡t tbe authorized usc ofcxte¡¡ded slecp deprirntion.by aderyatdy
tr¡ircd icerrogdors vpuld r¡ot be epcctod to üd cot¡ld not rGrsonsbly be considered
specificrlly inteûded to eü$e sê\'erc physicrl srfferiqg in violation of l8 U.S.C. $$ 234È2340À

Finally, we also oonch¡de úat cfficndcd sleç deprination Gannot be e:çeced to ca¡se
'scvetre nÊotal pain or nrfferirg" æ dcñned in ¡ections 2740-?3401\ and th¡t its autborizerl usc
by adequately t¡¡incd intenognors cor¡ld not rersonably be co¡sidefcd specifrcelly i¡tended to
do so. First, we do not beliove tlr¡t r¡sc ofthe sleep deprivation tec'lrniqug subjectto the
conditions in placc, would involve o¡e ofth predicuc acts nece¡sary for ossve¡e me¡rtal prin or
sìrfî€ring" undcr tho stnutc. There woulü be no idliotio'n or tlrrc¿tened infliction of ¡evere
physical pain or suffering withiÍ the maning ofths stah,te, and tlrere sor¡ld be no tbert of
imminont deattr. It may be çestioncd whettcr slccp deprivation could be ch¡r¿sterizod ¿g a
"procedurefl oalcul*d to divtrpt prorbundly the senses or thc person¡litf' within ghe meaning
of section 2340(2)@), since we urdsstanl û,orn Old¡¡ and Êom the scientific liter¡turo thn
extended slcep deprivation migbt inducc hallucind¡ons in some cases. Physicians from OII{S
har¡e inbrmed us, howwer, thet they rrc of the view that, in.general, no "profound' disruption
would rcq¡lt ftom thelength of sleçp deprivation contemplated by thc CIA, and again thc
scientific litem¡tr¡re we have rerrieurcd appÊårs to srppoft this cottclusion Moreorrer, we
undøitand that ary team memben wor¡ld direci that the techniquc be immediately discontin¡cd if
there wcre any sign th¿t th€ detei¡æe is expøicncing lrallucinations. Thus, it appcans that the
authorized use of slecp dc,privation by thc CIA wor¡ld not be orpected to resr¡h in a profound
disruption oftlrc ñnses, and ifit did, it urould be discontirn¡ed- Eræn assuming howwer, that
the en¡tended use of slecp depriv¡tion may resrh in h¿llucinations thæ oould ftirly bc
ctr¡r¡cterized as a'þrofound" disruption oftbe zubject's senses, wc do not belicve it tenable to
cirnclude that in such circr¡mstrnces the use of ¡letp dçrivation could be said to be "oalcul¡tod"
to oause srch profurnd disruption to the ænseq as rqufued by the stafi¡te. The terr¡r *calcr¡l¡tcd'

de¡rotes something thrt isglurncd or thnrght out beforehand: 'talcr¡l¡te," as uscd in the st¿ü¡te,
is defined to me¿s.'To plan the nsn¡re of befodrand: thir* out'';'to desigq preparc, or rdapt by
frrcthought or ca¡efr¡l plan: fit or prcpare by appropriate metns.' Webge¡'s.Third Nevt

Inte¡tut¡o¡ul Dictiotrøy at 315 (deñning'catorlatc"-*r¡sed chiely [as it is in section
æ4q2)(B)] as [aJ past part[icrple] with comploment¡ry inñnitive<øbubted to n¡ccecd]').
Here it is errident that the potential for any h¡llucinations on the part of a da¡inæ úndergoing
sleep deprivation is not sometlring thrt wouH be ¡ "oalculated" re$¡lt of the use ofthis
techûlpq?úticularly'given that the tecm would inten¡ene immediately to stopthe technique if
tlrere were signs thß subject wao orpøienoing hallucinations.

Second, cven if we wtre to as$¡nùt, o¡t of an abundance of caution, tlrat cxtcndd sleep

deprirdio'n coild be said to bc a "proccdur{J calurloted to disnrpt proforndly the senses or thc
personality'l ofthe subject within thc meaning of ¡ection 2340l(2W), we do not belicvc thæ this
teclurique would bc crpected to-{r that its auttþrizcd usê by adcguuely üaircd imerrogrtirs
could rca¡ona.bly be considered speoifically intendedto--+at*"protoryedmental harmo æ
required by the stasrte, becarsc, as we urderstand it, any hallucinatory effecrs of sleep

deprivmion would dissipate rapidly. OMS has informed us, based on the scientific lit€rth¡rc and
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on its own oçcience with detainees who have been sleep deprived, ttr¡t any zuch hallucinatory
effeas n¡ould not bc prclongcd. lVe ulderstand from0lvfSt ülurt W We SIea providcs an
aûcutatc summary ofthe scientiñc lhcratrre on this point. As discr¡ssed there, the longøt
documcnted period ofti¡¡æ br which rny hunur hrs gone without sleep is 2ó{ hours. &e id. t
29-34. The longest stndy with ¡norp th¡n onc subject involved 205 hours of sleep deprivæion.
&e id û,3?42. lVe urdersta¡d th¡t drese ¡nd othtr sfr¡dics constituting a significant body of
soientific lircratr¡re indicate that sleep deprivrtion teurporuily aftcts trc nrnctioning ofthe brain
but doca not oth€rwisê have significant physiological etrects. &e id ât 100. Slecp deprivathn's
efcsts onthe br¿in ¡re genorally not ssvrENE b¡¡t can incMe imprired cognitive performanoe and
visr¡al hallucincions; however, these e,frect¡ dissipate rapidl¡ oftar with as little as one night's
sleep. ,&e id ú,31-12,34-17,40,47-53. Thus, ure concbde ariy temporery h¡llucinstions th¡t
might res¡lt ûom Ecr€ûded sleep deprivation could not rcasonsbly be considered "prolongcd
ment¡l ham" for purposes of sætions 234U234A A.Q

In light ofthese observstioriq atthor¡gh in its extended uses it may present a n¡bstantial
queetion uodc sections ?;l4O-23!Ol\ we conclude that the uthorizcd use ofsleep deprivrtioh by
adequatelytrained internogatorg rubject tothe limitatio¡rs and monitoring in placg cõun not
reasooably be considd specificrlly intended to cau¡e scvffe mentat pain or sufrering. Finnlly,
thc usc of a diaper for sanitrry purposes on an individual subiected to sleep deprivation, while
potentially humiliating could not be considered specificrlty inte¡rded to ¡nfl¡ct seytre mcmal
prin or sutreringurithin the meaning ofthc stcr¡te, becar¡sc tbere wot¡ld be no statutory prcdicate
act a¡d no rÊason to orpcct "prolongod meilsl harm'to rpsult.s

o lVirbmt aeterninfu the ninirum timcfrr ncot¡l larn to Þ cons¡dcr€d'pnolonged," ws do tü
belict/cthd'@ongedmúlhûm'wouldoærnùringttsslæp@iu¡lioniæf. fsmæC,OttrtSrm¡ldordcr
that the techniçe be tlimlfunntl if Mlucimtion¡ o6¡rrt¿ lvlorewcr, errcn if OMS pcrsourcl we rþt a$üe d
any s¡cù luüucimtiüs, whaÉrcr tisnrvor¡ld æmin bctileen th€ æt of snr,h h¡l¡ucin¡tiors, wt¡å frcs¡nably
woddbÊ$,€tl intolùÊpqiodof slcepdcprfu*ioq adtùo tt{ldo¡¡naxim¡nñ¡slecp dÐliv¡timwüld trot
constihtc 'pmlongod" mÐtet bõtr within üe t!Êe¡r¡trg of lìß sbnse. Nwecth,lçs, tr nole Ut* th¡s rspest d üE
tæhíErcallsforgrea catr inmonitodngbyOnfSpcrs¡uud, inchdi¡gpsychotogùfs, €specie$as thelcnglhof
thÊ pedod of slccp @rivationincrÊascs.

We mæ thor üre aü¡Ìt of eppeat sh lltlæu hûne ofMwan,lB F.3d ?S9 (glh C¡r. 1996), $¡tod &at
a vuicty of tecùniqucs lrkil 6g:thc¡, üe of wh¡ch wÈr Occp @r¡ø¡on, amünæd to bsü!c. Tñc oorg
ùorvwer, didr¡ot spdrcally dlims dcepdcprirntione¡loftÊonürßoüracod¡cra irËue ad itünot@rctrdÊ
üm slæp @rnüon almc ann¡¡l¡ed ür brtre. b,helad v. Unt ed l&rgùnt, llc Empoan Cor¡t of H¡¡ne¡ '

nighlcoqrcltdedþ arroteof l3a tha slcçdçFivatioÇcvurin coqfincûionrviúra nr¡mbenofottcrtecluiçcq
d¡d¡illffioñ[tôon¡rc uücrürcEropemOi¡rti.r 1l¡eú¡¡¡lionof tlæ ¡lêêpdl{nft¡etioo¡tiserc was notcleer,
.m sryrate qpûnion of Judge F¡tma¡äoÊ d I 19, but nay ùnla been 96-f20 hous, ¡aa nqiøtty opinio! d f l0a.
Frmlly, rc nde that the Comniüce Agtinst Tort¡s of th Oüç dthe High Coün¡ssion* ft¡ lûrnan Riehs, ¡û
btcluûngØbænúúsofllnConmiltcttlgùrnMttrc:.lmet,U.N.Doc NsUU,ü,trrS7 ßufa!9,l997l,
coldudod tltu avaricty of prælicæ telrco mgothcr, im¡di¡g'tlecp fú lroloqgÊd perioù," 'cu¡stiünc
tort¡e as deÍnÊd í¡ el¡clÊ I d the [CA$.? &e aßo U¡itcd l{aticrs Gcncml Asæmbl¡ Repùû alûe C.onnlttcc
Agairú TüM, U.N. Doc, NSAU d,\fi (S€pù 10, 1997) ("dcç dryrivatiør pracl¡æd o¡ srpecÞ . . . my in
,rwre ø¡cs coostitüe lührrf,). mc Coryriüso povidcd no dctails m lhc lørgth dtllc slecp dwirr*ioa or hov it
rræ implemented ad no o¡[ris to nrpport its ondueioo. m¡* pæocdcns pruvùds litüe urro hclpñrl gtriùnoc
in ou ¡wiew of the CIA's ¡¡e of sleep depivet¡on rndcr ¡ecims 2340-2340À Tlhile w do ¡rot æly on &is ñct in
intcr¡retfurgæctions23{043404 wenotÊ lfutrsÊa¡cmarcof no dccisimdury foreigncoutoriilanatioml
fihrnal finding ûut tl¡e têcùniErcs anatf¿¡d helÊ" if s¡új€ct b the limihtio¡s and oo¡ditiors sçl oul nonld anrqm
ütfo[hæ,
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13. firarcrboard. We previously concluded that the use of the waterboard did not
constitute toñ¡re under sections 2340-2340A,. See Intewogdtion Memorandum u I l, I 5. We
mu$t reêxâmine the issue, however, bec¡use the technique, ås it would be used, could involve
more applications in longer s€ssioru¡ (and possibly using different rneJhods) than we earlier
considered.''t

We understand that in the escalating regimen of inrerrogation techniques, the waterboard
is considered to be the most serious, requires a s€parate appoval that may be sought only after
other techniques have not worked (or æe considered unlikely to rìrork in the time available), and
in fact has been-and is expected'to be*used on very feril detainees. \lle accapt tbe assessment
of OMS that the waterboard "is by far the most traumatic of the enhanced interrogation
techniques." OMS Guidelines at 15. This technique could subject a detairce to a high degree of
distress. A detainee to whom the technique is applid will experience the physiological
sensation of drowning, which likely will lead to panic. We understand that even a detainee who
knows he is not going to drown is likely to have this response. Indeed, xre are informed that
even individuals very familiar with the technique experience this sensation when subjected to the
waterboard.

Nevertheless, although this technique presents the most substantial question under the
statute, we conclude for fte reason$ discussed below that the authorÞed use of the watertoard by
adequately trained interrogatorq subject to the limitations and conditions adopted by the CIA and
in the absence of any mèdical contrÐ¡ndications, would not violate secúons 2340-2340A. (We
understand that a medical contraindication may lnve precluded the use of this particular
teohnique on Janat Gul.) tn reaching this conclusior! we do not in any way minimize the

't T'he !6 Report notÊd tlat fu som€ ca$€s the wate¡boa¡d wes uscd with frr greater frcquency thalr initially
indicared, æe IG Report at 5, 44, 4ó, t0344, ard also that ir was used in r different rsnner. *e id. at 37 ("FIhe
watcrþoard tccùnique , , . was diftrcnt from tlæ tcchnhuc dcscribed in the DoJ opinion ¡nd used ín the SERE
training. The diffeænce was in tüe ¡m¡ner in wbich tlre deteinee's breathing rras oùstnrcted. 

^t 
lhc SERE cchool

and i¡¿lrDSf opinion rhe.¡rbjec.'s airflorr is disrupæd by rhe firm applicuion of e dmrp èloth over the air
passåges: the imørogptor applies a snull amount of riyater to thó Eloth in a conrroüiü ¡¡ranncr. By contral, the
Agency interrogator. . . applied large volurnes of nâterto â cloth tüãl cosered the d€tåin€e's mouth ard nose. One
of the psychologists/intcerogrtors actnowtodgÊd ür¡t lhc Agency's i¡sc of the Ëchniçc is difietcrrt from tlra used in
SEREtminingbecauseitis'forreal'¡¡tdismorepoigmmandconvincing.'t'¡;scealrcidatl4n.l4. Thclnryector
Gencral ñ¡¡thcr reported that "OMS¡ æfltcnds ttut the e¡pcrtisc of thc SERE psychologislintenogalors on ahc

rvaferðoa¡d.ur¿s pobably misreprreseirted at lhe time, as lhe SERE rvateröoad expcrirnæ is so difcrcru f¡om tl¡c
subsequent Agenc,v us¡¡gÊ as to måke ¡t ãlmo6t i¡relevant Conseqnsntly, according to OMS, there wâs oo o F¡ori
reason to believe that ¡pdying tlF waterùoard with the ûequwcy and inlcnsi$ withwh¡ch'it *as used by the
psychotogisUintenotators nas eithe¡ ffic¡ciors or medical$ safe." Id ¡t 2l n2ó. \t/e lrave carefully conside¡d
thc IG Report and discusscd it wilh OMS penonncl. As noted, OMS inpt hes resuhed in a numbcr of changes in
thc applicalion of tlæ warertoar( including timib on the froqr¡cncy and curnulativç r¡so of thc techniqræ. Motcovcr.
OMS personn- el aæ carefuþ inxruaed inmonitufu this tcchnique and are personally present whener¡er it is ue<!.

See OMS C¡uidelines ú,17.?0. Indocq although phpician ass¡sunts cü be p¡€scru whcn otlær enlunccd techniques

are aplid "use of the wataboard requilæ thc pæsoncc of a ghysician' Id. at g n.2.
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experionce. The panic associated with the feeling of drowning could undoubt€dly be significant.
There may be few more frighteçing experiences than feeling thar one is unable to breathe.Jt

However frightening the experience may be OMS personnel have informed us that the
rvaterboard technique is not physically painfut. This conclusion, as we understand the facts,
accords with the experience in SERE training, where the waterboa¡d has been administered to
several thousand rnembers of the United States Anned Forces.s¡ To be surg in SERE training
the techniçe is confined to at mosttwo applications (and usually only one) of no rnore than 40
seconds each. Here, there may be two sessions, of up to two hours each, during a 24-hour
period, and each session may include rnultiple applications, of which six may last l0 seconds or
longer (but none more than 40 seconds), fer a tot¡l time of application. of ¿s much as l2 minutcs
in a ?4-hour period. Furthermorg the waterbo¿rd be used on up to five days during the 30-
day period for which it is approved. See August
informed us, the CIA has previously used the repeatedly on two detainees, and, as far
as cån be determined, these.detainees did not experience physical pain or, in the professional
judgment of doctors. is there any medical reason to believe thcy would have done so. Therefore,
we conclude that the authorized use ofthe waterboa¡d by adequately trained interrogators could
not reasonably be considered specifically intended to cause "severe physical pêin."

We also conclude that the use of the weterboard, under the srrict limits and conditions
imposed, would not be expected to cause "se\rsre physical suffering" under the statute. As noted
above, the difficulty of specifuing a category of physical zuffcring apart from both physical pain
and mental pain or suffering, along with the requirement that any such suffering þ "s¿vere,"
calls for an interpretation under which "severe physical.suffering" is reserved for physical
distress that is severe considering both its intensity and duration. To the eitent that in some
applications the use of the w¡terboard could cause choking or sirnilar physical-as opposed to
¡¡s¡t¿l*s6¡sâtions, those physical sens¡tions might well have an intensity approaching the
degree contemplated by the statute. However, we understand that any such physical*as
opposed to mental-ænsations caused by the use of the wateúoerd end when the application

12 As noted abwe, in most uses of the ¡echnique, tlrc individ¡¡al is ¡¡ f¿ct able to breathe, ttrouglr his
breathing is rertricted. Becar¡se in some uses brcathing would not bc possibla for purposes of our dnalysis we
asn¡mc üut the detain¡¿ is unable lobr€ât¡e duing rpplications.of wåær.

'sJl-rye undeßtånqthðt thc watcrtoard is cunentty uscd only il Navy SERE Faining. As noted in lhe 16
Report, "[aJccording lo i¡rdividuals with authorilatirc knowledlc of tlrc SERE pmgram, . , . [eJxcept for Nara SERË
raining; uæ sf the wateÈoard r+as Csco¡rtiru'ie¿ bccausE of ils d¡amatic effect on ùe stuüer¡rs $ho n¡ere nrbþds."
lG Rcport at I .l rL I 4 . lVe under¡¡ar¡d"thrt use of thc wafe¡öoerd was discontim¡ed by the other scwiccs ¡pt because

of any conccrns about possible physical or me¡lal lurn, brr b€ctus€ students wcrc nol sl¡cæssñ¡l ef rçsisting ùÊ
tcchoiçe'and, as such, it was sot considcrcd to be e r¡¡eñrl tnlning techniqw. lVc oote tha¡ OMS hâs concludcd
tlut "[qJhile SERE traincrs bcliwc that trâ¡nocs arc r¡nablc lo mainuin psychological resistânce lo thÊ x,aterùoard,
our cxpenencc was oúeru,isc. Some $ùjeds unqr¡esrionably can rrithgard a largc numbcr of applications, with no
iûüncdiately discernible cuÍrulâti'/e inpt bcyond t uir slror¡g ave¡sion to thc expcrience .* O^'tS Gïtdelines et l7 .

lVe arÊ aware that rt a recent Senatc ludicia¡' Comminee lrearing, Doug!æ Johnso_r Erecutive Director of tlrc
Center for viaims of Tornrq testificd tlut so¡nc U.S. miliary personnel çùo h¡ve undcrgore waterüoard lraining
havc apparcndy fatcd 'Ihat ¡t's taken thcm 15 yearc of thcmp.y to get m'er it." You have informed us lhåt in ?001,

the CIA ¡¡adc fu¡qr¡i¡ies to Departmcnt of Defense penonncl involved i¡¡ SERE raining ard dut the Dcpartment of
Ddensc was not aware of arry infonnation ûtat would $Ë$ta¡üiatc $¡ch statctnpnts, nor is ü¡e CIA ¡*arc of any zuch

i¡rformation.
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ends. Given the timc lirnirs imposed, and the fact that any physical distress (as opposed to
possiblc mental suffering, which is discussed below) woutd ocorr only during the actual
application of water, the physicrl distress caused by the waterboard would not be expected to
have the duration required to amount to severe physical sufFering,so Applications are strictly
limited to ât most 40 seconds, and a total of at most'12 minutes in any ^24-hour period, and use of
the technique is limited to ¡ü most ñve days during the 30-day period we consider.
Consequently, under the¡e conditioni, usc ofthe waterboard cannot be expected to çause "severe
physical suffering" within the meaning of the stanrre" and we conclude that its authorized use by
adequately trained interroguors could nol reasonebly be considered specifically intended to
cause "sever¿ physical suffering."$t Agai¡, however, we caution that great c¡¡e should be used
in adhering to the limitations imposed and in monitoring any detainee subjected to it to ¡irevent
thc detainee from experiencing severe physical suffering.

The most zubstantial question raiscd by the watsrboard relates to the statutory definition
of "severe rnental pain or suffering." The sensation of drowning that we understand
accompanies ihe use of the waterboard arguably could qualify as a "threat of imrninent death"
within the meaning of section 2340(2XC) and thus might constitute a predicate act for'ßsev€re
mental pain or suffering" under the statute.tr Althotgh the waterboa¡d is used with safeguards
that make actual hârm quitc unlikely. the detainee may not know about these safeguards, and
even if he does lea¡n of thern, the technique is still likety to create panic in the form of an acute
instinctual fear a¡ising from the physiological sensation of drowning.

Nevertheless, the statutory defrnition of "severe mental pain or suffering" also requires
that the predicate act produce "prolonged mental hårm." l8 U.S.C. $ 2340(2). As we
understand from OMS personnelfarniliarwiththe history of the waterboard technique, as used

borh in SERE training (though in á zubst¡ntially different manner) and in the previous CIA
interogations, there is no medical basis to beliove that the teohnique would produce any rnental
effect beyond the distress that directly accompanies its use and the prospæt that it rvill be used

again. We understand from the CIA that to dste none of the thousands of persons who have
undergone the more lirnited use of the technique in SERË training hae suffered prolonged mental
ha¡m as ¿ result. The CIA's use of the techniquc could far cxcced the one or two applications to
which SERE training is limited, and the participant in SERE tainiûg presumably understands
that the technique is part of a training progr¡rm that is not intended to hurt him and will end at
somç$resçeable tims..But the physicians and psychologists at the CIA familiar with the facts

e Wc emphasize ttrarphysical suffering ditrers from pþsicat pain in this r€specr, Ptrysical pein nny be
'"seve¡e" evcn if lasting only seconds; wherees. by entræt, physical disress may ¡mqutt to "severe ph¡rsical
suffering" orily if it is ¡er¡erc both in interuity a¡d ùration.

rt As with sleep degivatior\ the pârticulår coldition of ¡hc irdividual der¡imc must be monirored so thar,
with extendcd o¡ æpcatcd use of the technique, the &t¡hæ's ocperience does not dcput fmm these expecutions.

5á It ¡s unclear whether a dehinee being ubjæled to the w¡te¡board in fast expcricnces it as o "th¡øt of
imminenr dea¡h." We r¡nd€rsland that thc CIA m¡y i¡rbrm ¡ deainee on whom this techniqrn is uscd thet hc would
not be atlowed fo drowr. Monover, aftcr multifle applicatiom of the uaterùoard, it may bccome apparsnl to ú¡e

dcta¡noe th¡t, howe'¿er fright€¡ring ¡trc expcricnoc ûay be. it will not result in derth. Nn¡erúcless, for purposes of
our andlsi{ u'e will assüme that the physiologicrl sensation of drowning associnled with tlte use of thc r.vatcrtoard

may constitute â "üu€at of imminent death" within rlrc meaning of settions 2340-23¿tû4.
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have inforrned us that in the case of the two detainees rvho have been zubjected to more
extensive use of the waterboard techniqug. no evidence of prolonged mental harm has appeared
in the period since the use of the waterboard on those detainees, a period which now spans at
least 25 rnonths for each of these detainees. Moreover, in their professional judgment based on
this experience and the admittedly different SERE experience, OMS offrcials inform us that they
wculd not exp€ct the waterboa¡d to cause such harm. Nor do we believe th¿t the dist¡ess
accornpanying use of the techniquo on five days in r 30day period, in itsel{ could be the
"prolonged mental harm" to which the statuÍe refers. the technique may be designed ro creare
fear at the time it is used on the detainee, so that the detainee will cooperate to avoid future
sessions. Furthermore, we Bcknowledge that the t€rri "prolonged" is imprecise. Nonetheless,
wirhout in any way minimizing the disness caused by this technique; we believe that the panic
brought on by the waterboard during the very limited time it is actually ¡dministered, combìned
with any ¡esidual fear th¡t may be experienced over a somewhat longer period, could not be said
to amount to the "prolonged mental harm" that the statute covers.s? .For these reesons, $,e
conclude that the authorized use of the waterboard by adequatety lrained intenogators could not
reasonably be considered specilìcally intended to caus€ "prolonged mental herm." Again,
horveveq we caulion that the use of this technique calls for the most careful adherence to the
limitations and safeguards imposed, including cor¡stsnt monitoring by both medical and
psychological personnel of any detainee who is subjected to the waterboard.

sî ln H¡lau v, Esløte olMarcos, the Ni¡rtl¡ Circr¡it steled tþl acoursc of conduct involving a number of
lechniques, one of wNch has simila¡ities lo thc \ì'al€rboûrq mn¡tih¡ted tomre. The co¡rt dcscribed the course of
conduct as follows:

Hc was then inlenogatcd by members of rùemilitary, who blindfolde.d and scvercly be¡t him
while he was handsufed and fcnered; tlrey also lhrc¡tened him with death. lVhcn this mund of
intermgation ende4 hc was denied slccp ard'rcpeatodly tlucatarcd with death. ln thc next round
of inenogation, alt of his limbs were ¡hac*lcd to e cot and ¡ towel was placcd ovc¡ his nosc and
rroutl¡; his intenogators then pourd uater donrn his nostrils so tlrat he felt æ though he were
drowníng. This lastcd for epprorinâtely si.x lrons, druiag wilch time inurogators th¡aatened

[himl with elea¡ic shodr and de¿th At tlæ cnd of fhis wrt€r torfiüe, [æJ uas left sheckled to the
cot for tlrc following thrce da¡n, ûning which tin¡e hc was rcpe¡lcdty ¡ítêrtotstcd. llc rvcs then
impñsoncd for seven months in a suffocatingly bot and unlit ccll, meanning 2"5 rnÊtcrs square;
during this time he was Sr¡cklod to his coL at ñrst by all tris bmbs and lata by onc lra¡d and one
foot, for all but ûe briefcst pcr¡ods (in whid¡ hc was ellowed lo e¡l or usc ¡trc toilet). The

raft:ttiðh¡ñ:s çrere ofrèn so tight üsf the sliglnest rrwemeil . . . msdc dæmcul into his ftesh, During
this period, he felt 'exlreme poi4 ahnost r¡ndescriboble, thc boredom' md 'ùe feeling thåt tons of
lcad . . . rcrc falling on [tusl brain. [HcJ rras nsvcr told how long the Fearmc¡rt infliaed upon
lúm uould last. Afler his ssven months sl¡ackled to his c!t, þl spcnt nore û,an eiglu¡,cars in

. detent¡oq approximately ñve of them in solitary corrfin€ment and the ¡es¡ in neâr-solitår-v
.confincmcnt.

l03F.3dat790-91. Theaor¡rtthenconclude(':itseemsclørthatalloftheabusestowhich[aplainti{ltætified-
including the eigh pus duing which he nas hsld in colitary or near*olitar.v conf¡nement-.constituted a single
course of conduct of torù¡rc." Id. at 795. ln addition to the obviors difrercnccs berurecn lhe technique in llilao ¡nd
thc CIA's r¡sc of thc uaterùoa¡d subject to thc sa¡cful l¡mits dcscribed above (among oüer thhgs, in Hilao lln
sessiou laged six hours and followed explicit tlreasof d€åth and scverc physical bcatings), the court rcachcd no

conclusion that the tæhnique by itself co¡din$ed tonrue, Howver, the fac¡ tlut ¡ federal appcllatc coun wo¡¡ld

even colloquiaþ describe a technique tlut may sl¡a¡e somc of the ctu¡a¡reristics of the watertoard as "þ'Ater
tornue'l cOrxutcls continued care and carcful monhorini in thc r¡se of this t€chniqìre.
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Even if the ocsurreñce of one of the predicate acts could, depending on the circumstances
of a particular case, give rise to an infprence of intent to cause "prolonged ment¡l harm," no such

circumstances exist here. On the contrary, experience with the use of thc u,aterboerd ir¡dicates

that prolonged ment¿il harm would not be expected to occur, and CIAIs use of the technique is
subjbct to a variety ofsafeguards, discussed abovq designed to ensure that prolonged mental
ha¡m does not resuh. Thereforg thc circumstances here would negste any potential inference of
specific intent to cause such harm.

Assuming adherence to the stria limitations discussed.herein, including the careful
medical monitoring and available intervention by the team as necessary, we conclude that
although the question is substantial and diffrcult, the authorized use of the waterboard by
adequately trained interrogators anä other team members could not reasonably be considered
specitÌcally intended to causç severe physical or mental pain or suffering and thus would not
viol ate sections 23 40-23 4A A.tt

!:

t

o

In sum, based on the information you have provided and the limitations, proccdures, and

safeguards that would be in place, we conclude that-dthough extended sleep deprivation and

use of the wateiboard present more substantial questions in certain respects under the ståtutÊ aÍd
the use of the watert¡oard raises the most substantial issue-none of these specific techniques,
considered individually, would violate the prohibition in sections 234A-234AA, The universal
rejection of torû.rre and the President's unequivocal directive that the United Strtes not engage in
torture warr¿nt great care in rnalyzing whether particular interrogation techniques are consistent
with the requirements of sections 2340-23404,, and we have attempted to employ such care

throughout our analysis. lVe emphasize that these a¡e issues about which reasonable persons
may disagree. Our task has been made more difficult by the imprecision of the statute and the
relative absence ofjudicial guidance, bui we have applied our best rgading of the law to the
specific facts that you have provided. As is apparent. our conclusion is based on the assumption
that close observation, including rnedical and psychological monitoring of the detainees, will
continue during the period when these techniques are used; that the personnel present are

authorized to. and will, stop the usc of a technique at any time if they believe it is being used
irnproperly or tkeatens a detainee's safety or that a detaine" m?y be at risk of suffering severe
phyqiç¡l or-urental pai4-or suffering; that the.medical and psychological personnel are
continlally'assessing the available liter¡turd and ongoing experience with dstainees, and thaq as

they have done to date, they will make adjustments to techniques to ensure thai they do not cause

severe physical or mental pain or suffering to the detainees; and that all interrogators and other
team rnembers understand the proper use of the techniques, that the techniques are not designed

5¡ As not€d, medical personncl are iosû¡cted fo exercise çccial carc in monitoring and reporting onuse o[
the *atc¡toard . See OMS Guidelines a 20 fNOIE: In order to best inform lì¡tr¡æ medicd judgments and
rccom¡¡endations, it is imporunt tlut cver¡'application of the w¿teröo¡rd be thomuglrly docu¡neilcd: how long eech

applicadon (and fÌrc enrire.pocedure) lastcd, how much *tter was uæd in lhe process (reallarng that rnuch splæhes
off), how exactly lhe watc¡ was applied, if ¡ ¡cal uas achievcd, if thc naso- or øopharynx was {illed. what sort of
volume was axpclled..horv long was the brcak bctrrcen appliøtjons, and how the subþt loofted knvec¡r rpch
Eeûtmcrit.") (emphasis omined).
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or intended to causê s€vcrÊ physical or mental pain or suffering, and that they must cooperate
with OMS personnel in the exerciss of their important duties.

Please let us know if we may be of fu¡ther assistance.

Steven G Bradbury
Princípal Deputy Assistant Attorney General
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