U.S. Department of Justice

United States Attorney
Southern District of New York

86 Chambers Street, 5th Floor
New Yorlg New York 10007

November 30, 2004

By Federal Express
Lawrence S. Lustberg, Esq.

Gibbons, Del Deo, Dolan,
Griffinger & Vecchione, P.C.
One Riverfront Plaza
Newark, N.J. 07102

Re;: ACLU, et al., v. Department of Defense, et al.,
No. 04 Civ. 4151 (AKH)

Dear Mr. Lustberg:

Enclosed please find approximately 300 pages of documents responsive to plaintiffs’
Freedom of Information Act requests in the above-captioned case. These documents consist of
closed investigative reports from the Department of the Navy Criminal Investigative Service
(“NCIS”). Also enclosed is a cover letter from NCIS explaining its response.

Very truly yours,

DAVID N. KELLEY
U d States Attorney

By: l"'/
SEAN H. LANE (ShJ4898)
PETER M. SKINNER (PS-9745)
Assistant United States Attorneys
Telephone: (212) 637-2737

Enclosures
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DEPARTMENT OF THE NAVY

HEADQUARTERS
NAVAL CRIMINAL INVESTIGATIVE SERVICE
716 SICARD STREET SE SuITE 2000
WASHINGTON NAVY YARD DC 20388-5380

5720 F04-1069
SEROOLIJF/4UD559

NOV 23

Jennifer Ching, Esq.
Gibbons, Del Deo, Dolan,
Griffinger & Vecchione
One Riverfront Plaza
Newark, NJ 07102

Dear Ms. Ching:

This is in response to your Freedom of Information Act (FOIA) request, on behalf of the
American Civil Liberties Union Foundation, for information concerning the treatment of
individuals apprehended after September 11, 2001, and held in United States custody in military
bases or detention facilities outside the United States ("Detainees").

itially, a search for records originated/maintained by this Service located a total of fourteen
reports of investigation and various agency records, i.e. electronic mail transmissions responsive
to your request. Additional efforts produced one more closed investigative file not previously
identified, making a total of fifteen investigative files. Of those investigations, nine remain in a
pending status and are being denied in their entirety under the provisions of the FOIA, 5 U.S.C.
§ 552(b)(7)(A).. The release of these records or information could reasonably be expected to
interfere with ongoing enforcement proceedings.

Four investigative files that have been completed were located in our Records Department at
Headquarters. Those files, including agent's notes and/or electronic mail transmissions, if any,
pertaining to each investigation have been processed for release. All releasable information is
provided at enclosures (1), (2), (3) and (4), along with an explanation of exemptions taken under

5 U.8.C. § 552(b)(2), (b)(6), (b)(7)(A), (b)(7)(C) and (b)(7)(E).

The remaining two investigative files have recently been completed by our field office in
Bahrain and are being forwarded to Headquarters for final retention by the Records Department.
Upon receipt of those files, we will process and make a supplemental release to you in the near
future.

Some of the information contained in our report indexed as enclosure (1) was provided to us by
the Office of the Secretary of Defense (OSD). Because we do not have the authority to release
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F04-1069 cont'd

information other than our own, we are referring portions of our report to the OSD for a release
determination and direct response to you.

Various electronic mail transmissions responsive to your request have been processed and are
included in this release as enclosure (5).

As the official responsible for the partial denial of your request, I am advising you of your right
to appeal this determination. Your appeal must be postmarked within 60 calendar days from the
date of this letter. An appeal should be addressed to the Secretary of the Navy’s designee: Office
of the Judge Advocate General, (Code 14), 1322 Patterson Avenue, S.E., Suite 300, Washington
Navy Yard, D.C. 20374-5066. The envelope and letter should bear the annotation “FOIA
Appeal”.

Falling below the auftomaﬁc fee-waiver threshold, fees in this case have been waived.

. ﬁy’
N. M. BROCK
LCDR, JAGC, USN

10 USC 936
10 USC 10442

Encl:

(1) CCN: 060CT03-NWWH-0193-7HNA/C
(2) CCN: 13JUNO3-SDPE-0125-7XMA/C
(3) CCN: 09JULO03-MWPE-0149-7XMA/C
(4) CCN: 31MARO03-MEBJ-0087-7XMA/C
(5) NCIS Electronic Mail Transmissions
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EXPLANATION OF EBXPMPTIONSI

FREEDOM OF INFORHMATION ACT (5 U.S.C. §552):

{b) (1) protects from disclosure natlonal security information concerning the
national defense or forelgn policys .

. (b)(2) ralated solely to internal parsonnel rules and practlces, th
of which would allow clrcumvention of a statute or rulej; ! ¢ release

(b) (3) epecifically exempt from disclosure by statute;

{b) (4) trade secrats and commercial or financial information obtalned from
a private source which would cause substant{al competitive harm to tha scurca,;

(b) (5) pre-decisional opinlons and recommendations, inter-agency or intra-
agency memoranda or lstters that show foreseeable harm lf released. &lso
attorney—cliant privilsegs and attornay-work product ara covered; !

{b) (6) personnel and medical information, the release of which :
in a clearly unwarranted lnvasion of personal privacy; woulc.R result

(b) {(7) 1nvaestigatory records or information compiled for '

purposes, which (A) could reasonably be expected tos.,nterfere' \];i:he:ﬁ?;:':::,:zt
. proceedings, (B) would deprive a person of a right to a fair trial or an

impartia) adjudlcatlion, {(C) could reasonably be expected to constlitute an

unwarranted invaslon of personal privacy, (D} could reasonably ba expactad to
~disclosa the ldentlity of a confidential Bsource, (E) would diasclose lnvestlgative

technigues, and/or (F) could reasonably be expected to endanger the life or
physical safety of any individual.

PRIVACY .ACT (5 U.B.C. §552a):1

(b) applies to informatlon concerning other lndlvlduala-- hi
released without thelr written consenty ‘ _ which may not bs

: {31) (2) A) applies to information compiled for the
indlvidaa](_ crifnlnal of fenders and alleged oEt)tanders anhd Ec;lnrapfss:h?; égintégying
identifying data, (B) informatlon complled faor the purposa of a crimlnla')_
investigation, including reports of informants and investigators, and assoclated
with an {dentiflable individual, or (C) reports {dantiflabla to an Lndivlda :
compiled at any stags of the process of enforcement of the Crimit&al']_&ug‘,' ua

(k) (1) eapplies to Information and material properl CldaBLfL
to an Executlve Order in the intersst of national defane’ayor fbr21§idpg‘{§2;:nt

(k) (5) applles to investigatory materlal complled solely for th
of determining sultabllity, eligibllity, or qualifications fo:yrad:raleci“:i{i::
employment, or accass to classified Information, release of which would dlzslaes

. - ala i X-Ix8 %
Y 2

a confldenktla) ecuxrcs; anad

. (k) (6) testing or examlnation material used to determine individual)
qualifications for appolntment or promotion in Federal Government service, th
releass of which would compromlse tha’ testing or examination proceas ’ °
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