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PACT sliErr9N THE PRESIDENT'S MILITARY ORDER 

-! The Military Order establishes Military commissions to try suspected foreign terrorists. 

1 4.: The Military Order an the "Detention, Treatment, and Trial of Certain Non-Citizens in the 

.ii
War Against Terrorism" signed tod ay by the Preside:it provides an inipottant opti On for • 
dealing with terrorists_ 

• Under the Order, those individuals who the ?resident deterraituas are members of the at Qaida 
organization, who engage in, plan, or assist terrorist acts directed against the United States or 

• its itifaeStS. Of who knowingly harbor any such persons may be detained by the.Secretaty of— -- -
Defense. The Order fun/Ica- provides for trials of individuals subject to the Order before 
military commissions. 

• Offenses that may be tried before these tribunals include violations of the laws of armed 
conflict, which inelude act; of sabotage or terrorism directed against civilian populations, as 
well as harboring those who engage, aid or conspire to commit such acts_ 

• When the President de-km.6es that as individual is subject to the Order, he will direct that 
control of that individual be transferred to the Secretary of Defense if the Secretary of 

. Defe a does not already have such control- 
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ilitary activities or fixim estate or federal domestic enforcement ag ency Of a foreign  
tY. 

• The IL ilitory Order gives the Secretary of Defense the power to establish tag commissions at 
appropriate dines and places, including outside the United States, as well as to prescribe roles 
and regulations for the conduct ofprocccdings before them, within, broad principles 
established by the President_ 

-* rRitary commissions will adequately protect the rights of the accused. 

• latcraational terrorists are unlawful belligerents, who engage in acts of violence and armed • 
ility Without authorization from a sovereign nation, without bearing arms openly, and in 

rolon,r calculated to inflict  dehhcratf harm on civilian populations. As such•these 
s are not entitled to the legal protections afforded United States citizens, 

* The fresident's Order nonetheless requires htenane treatment of all those to whom ths.Onder 
• applies in a manner consistent with American values. 

• The Orderpravides for the Secretary ofDefense to treat individuals without any adverse 
distinction based on race, color, religion, gender, wealth, at any similar criteria. 
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• individuals subject to the Order will be provided with food, shelter, clothing and medical 
treatment. 

jArn•••• 

• They will be pcnnittcd to at* exercise their religion, consistent with tyre requirements of 
their detention. 

• The Order directs that the accused will receive a full and fair trial, and persons charged vvill 
be entitled to be represented by competent counsel. 

• Conviction and seatc,ncing will require the concurrence of at least two-thirds of the members 
of the commission. 

Military commissions pruVide important security advantages for the waren-terrorism- 

• Military commissions may consider a broad range of evidence, including classified, . 	. 
intelligence infamaatiort, which maybe peculiarly important in terratism trials but which 

j might be unavailable to other typcs of tribttnnIc  

• I Proceedings or portions of proceedings or trial records before military commissions may be 
appropriately protected from disclosure in order to safeguard national security interests or 
classified evidence. 

• ELS. military commissions may be convened anywhere in the world, including aboard U.S. 
' vessels in international wavers, and maybe converted in places and under conditions that will 

enhance The physical security of proceedings and minimize risks to public safety, 

Military detention and trial by military commission if  a longstanding and well • • 
established practice for dealing with unlawful enemy belligerents during wartime. 

,0* 
• [ The practice ofusing military commissions to combatants who violate the laws of armed 

conflict is alder than the Republic_ It was outplayed during the Revolutionary War by 
• .America's first President thea-Cunard! George Washington convened military commissions 

to try and execute British spies caught behind U.S. lines. 

• Pres -  cut Roosevelt ordered that military commissions be used to try German saboteurs and 
term 	who surreptitiously entered the United States during World War IL This practice 
was eciEcally upheld by the U-S.SUPreme Court in the case of Exparte Ouirin  in 1942. 

• Mili 	commissions were also used by 	Lincoln during the Civil War to try "• ,a 
Con 	spies and saboteur's in circumstances analogous -  to those confronting the nation: 
now. Cases tried by military commission during the Civil War included that of a confederate 
30 Wier wha, while in disguise, entered and attempted to set fire to New York City, and a 
group of confederates who came aboard a merchant steamer in the Port of Petuias disguised 
as peaceful passengers with the purpose of taking over the vessel and converting it into a 
Confederate cruiser. 
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• Amilitaty commiFAion w;ts also used to 
• 

of President Lincoln_ 

^4-• 
the conspirators responsible for the assassin:1;km 

• • I •• 

• Kilitary commissions were also used ex cosively during the Mexican War by General 
Wineld Scott and during the Indian Wars_ 

• Although the present Order-  applies only non-citizens, military  commissions  have  been 
used even against U.S citizens cortunittiag acts of terrorism on U.S. soil daring wartime (as 
with the Lincoln conspirators), even when the civil courts of the United States were still 
ftznctiorring (as with the G=naa sabot+ apprehended in New York during World War 
and even in the context of unconventional wars (as with the use of military corn:missions 
during the Indian Wars). 

There is well-established legal authority supporting the use of military ci;imntsiinris.--  

Congress has specifically provided for the use of military commissions For "a Erezdels or 
offenses that by statute or law of war ma. be tried by military commissions, " 10 U.S.G § 
821, and the President has inherent constitutional authority as Commander in-Chief to 
convene such coinmissioni. 

 

• The United States Supreme Court has 
commissions for individuals committing 

{Yamashita, 
317, 1, 30 (1942) (up.hol 

1Yranashita,  327 U.S. I (1946) (uphol 
following conclusion of war). 

icwed and approved the use of military 
&rises -against the law of war. See, e.g., Ex parte, 
trial of German saboteurs on U.S. soil); In re 
trail of Japanese Governor of the Philippines 

• Aceol 	riling to the Attorney General in the 	ts of the Lincoln as5assiiiation„ -to unite with 
banditti, jayhawkers, guerillas, or any o 	unauthorizedlarauders is a high offense against 
the hnits of war," and "the offence is complete when the hand is organized iorioined.." 11 
U.S. Op_ Atty_ Geo_ at 312. 2;7 . 

I 

• Military commission have routinely bemused in the context of armed conflicts short of 
formally declared wars with foreign nations. See The Prize Cases,  67 U.S. (2 Black) 635 
(1862); jvlatttova  v. ggriar States,  180 U. .261 (1901); Unlawful Traffic with Indians.  13 

Atry Gen. 470 (187L). 
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