1”2

i_*ss\ Siarvch 2U00 that discussed € :
Y, issued fn Mareh 2002, considerad 8

< I a lelter opmion dated Aungust 1, 2002, OLO &8

i 1 e Gongales that th
an Interrogation e in the war sgeinst terporisiy, i3 did not violae the ‘{En'ﬁiﬁﬁ
{“‘2*;\3}3»§ stutute fort 'eidnw tortwre, 18 ULS.CUH8 2340-23408 wither violate

national Convention Againat Tortare {"CAT™) nor g or progecuiion § 1@“@ the
’E wome Statute ost fs.lis‘ ing the Intergational Crimingl Couwrl. {EJ}

Ok der opindon of the weve date, GLC expanded o the sxplavation of me SEOPS
of the erimaix Ae, E';:s\-='as,§n§u} that, vm;sﬂm\, fortuee, an act nust biflict puin egurvalont
to it of sevious physicnd ndery, such as organ feilore, pairent of bodily fugetion, o s*x:;“\i‘;\
Puse]

Surely mental pain could amennt to tortare only i3t resaited from one of the pradicate sofy
amed in the staitte ~ threats of death ar fortare, iInfliction of physicel pain amouniiog o toviarg,

use of { drugs that alter personatity, or threats o do a:w of thegs things o » thivd party ~ sl ordy o
# Tasted for & sigrifioant susation (months or yeuws). The opindor found that the eriminsl staite

would be unconstitutional if apphied in & marmer *hm ey

wed with the President’s authariny ag
Conmusnder-in i‘hmt to condust & military campaign. (U}

O {nan s\'g’;w‘if}* alao tssued Angust 1, 2002, OLC z
irderrogation techintgues, if seed ag 1&2 »’xhax Tubuwdah, w
aingt torture, h&f, specific kel ni}g wwers: o facial slap or isult am;\m &
wea, forms of wramped confinerant (uehuding confinsment (@ spact Wi
Abx Zabaydah 18 particularly afaid), wall standing thal induces musele izii"giisa, a mt ¢
strass positions dovleg diss amier: shrilar o muscls fatigue, sleep deprivation, “walling” {

sy
wwhioh | ? S‘ﬁ‘};t\ai is pushed agatnst & wall In danammer ihal cansex s s nolse b wo ey *

and the “waterbaard” (i which water s delpped nuto 3 oloth over the subject’s g moath and oo
crpating th & porcaption of drowning). (N

G a1 Xiimh 14, 2003 DL issued an oping
it m{mmn of alien palawild combatans
ﬁ&‘e\m‘ﬁ al {'j}:,s:&s; and Taliban detainees,
15 i§';f: opinions for Judge Gonzales and

eay of oxamples divor
fon o repeating gmii s B ;
" 1 Amnerdment dogs 8ot *‘%‘gxi\“ s the

& tates, and High

,,...
fvm
i
“'t

13 ¥
hih Amendment does nol apply culside the context
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L

A T wnilten 8 repot ab
\"n‘si\ e s‘is;:r;w,asi;am_ *%r(.:z \tgm" We have two hast a\‘
we dissgres with the 83 - and with e CIA ¢ Office of 3 N - ahout
¢ OLC endorsad & sof of alle! potnts tet QG produced &y ‘>e S‘Tiiﬁg of “,1)“ \
LSTEY mg logal prineiples in* were sal (} wapply w i °8¥¥s~w<§iaﬁs of defaimed torrorisis
osiie ?i* mited Smtes. (ML a s reviewsd aud commanted vpon drafis of these bullet
3, ”st\sswété sunsel i&& Hal this procsdure auownted fo QLA conourrenes. As
ar e OUU ab @ mecting on June 17, 2003, GLL doss not view these unsigned,

o

miifs points a8 & opimon of {}L{:u 4 statvprent of s views, Sés‘:m}zi, the }'s r‘cy&-‘-‘f
.a.h at o noeeting of the NSU principals on Creperal approved
anded use of the s::»iiz*;iqu"\ The Aiﬁmﬁv{sme;‘&‘ did approve the sse of approved
aes on detainees than Abn Zabawdab, but the techudques were sot othenwise
sanded”™ I poy way.

Y

29, 200, the Alton

3

¥ We erpee have nel become public. The

{ densands for te reloase of the OLC opiions that
Drepariment believes that those opisons should remain confid

TOP 8

RET/CRUGST 3
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Addendur: Sunmnary of Advice

A

iy
%
sl
5
o0 o
ik
()
%2

Advige to the Comnselio the Py

fis *iiz.?‘ \:395;1\‘01‘1 ﬁaicﬁ &‘iasm*st} 2(".2‘»{‘;.2‘ O‘i.e{i z-isi’\fiﬁﬁ-ﬁ’ B'm‘és-"f

fel 2 ~ - gk

EEEs
i‘i);
i“\*?t“““i:& iﬁfw»“ fom ¢ 9‘&;’{;3 Forture nov ¢ cregte 8 ms*.: for prosenut
i“?si‘i‘il%‘i\‘ eata %ﬁ shing the Internstional Criminal Cowrt. The opinion sot mi ‘§3:'§¢ elomenis of the
crimin < ! stgtude ag follows: (1) the forture cosurred o ui fe the Uimted States; {3) the defendant

wher oolor of }d v, £33 e viction wae within the defondant’s custody ov physieal contrely

4 2

{41 ﬂs;z {‘i ciedant spectivally intonded to cavse sovers physical o mends! pain or seffering, ad
1. the aet alicted severe phvsieal or ruental pady or vsﬁfmﬁﬂ The opinton then
conchaded that, In view of the snderstandings about the Convention that attended its ratificatios
by the Uniled States, the interational law obligations under the Convention vould st excesd
'ﬁ}ma« under the criing! stetuis. 1t smt?}n conchided that the {Em%: States i not hound by the
U Treaty, which {t has not ratified, and thay, i any event, the lnterrogatdon of al Qaads
;}_gzsr:»u.;w\ and Taliban seldlers could not be 8 erime that wau i core within the 100
fnvisdiefion, because the inrrogation world not be part of a systenrtic attack sgainst a ciw i

g
I
P
LN

« v@h
popudation aod because neither af Qeeda operatives nor Taliban soldier are p@‘wm‘sw\ of v

under the Geneva Convention. The opinton did not examin spec

33 A RREINS

Dgation {e i““mi*i 8

Ta w dongtier apining of the same date, OLC expanded o the cxplanation @f t§w seope of
‘f fnal statute. ¥ concluded that, to oo sém o forivre, an got must indliot pain sy

f\m sﬁ}%&\ al wgury, such a8 organ z“mm“ mpairmeng i i 3 mhaﬁ,ﬁm m éi a‘%
: -E}s nenta Si“awa&i awnunt to torture only i 1 resulted S one of the predicate sots

sransed ‘*; uiﬂ‘ - threats of death ar torturs, Inflotion of physh ei paln suouding o lovtore

uae of drugs tat alfer pasonality, or throals i i > any of these things to » tird party — and ouly §
it lasted for 2 v sigsificant duration (monthe or years), A defendant would violats he statute - only
ke r ui; ::zily §.‘§ia,.¥.‘s§‘3t‘u ® inflet such a’éii‘*“m\«\, The Convention on Tarture, the nmmas“

\

fundes s torlure ondy ench

m‘m messnres, The opinton did not review

e "&;}ig‘giiﬁ& Justead, H observed shay, b other contents, courts iki‘\;‘s‘é 1 :lw

h%}r of the cirenmstances and ;wm fortiwe wherp Hhe aots in gnesti

-~

8 fwm? that the ezi'nlm\{ statete would e weonstitutionsl i
E T §h:1§ nff\:s‘x‘ca‘mi with the President’s au thority sz Conm

“‘EWS\ |a

] . N NI S -

& mrder-an-Clitef o condust a
O T VO & aife shisd an v S .
weaary canpatgn, T argned, foally, thet an \.m,.&:mw might be able s aasert definses of
RRR At el e S 3 Tl Syeea gy
necoasty s ‘:1? dofenss foharged with violating the torias statute.

4
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TOPF S

N i§§§ii'f.-’?§‘=. aleo tesued Augnst 1, 2002, OLC advized the Cla
T sgainst Alw wdah, would m\i viplate the erimdnsl statuie éz‘kaa e
The \3\\‘1*& i }E}gum weral 8 f s.cmi shap or insult slap oot dss tso mflict g of
mmr’xé ....... ment (mcludng confimement i a space with an msact, ofh vh";.:. »\‘h e:«m:vsas}

, wall standing that induaces muscle faligie, 3 variety of sirees pouttions

stamdar to muscle fatigue, sleep deprivation, “walling” (n which the subjet
alt

"

1 & manner hal csuses 8 lood notse bot no andury), and the “waderbo

: ic:%s‘ over the subjeat’ f*mz.mim;iﬁ noge, areating the pe
23X cgi for the nse of the inseet} have been emploved on k

an ;m;‘f. efixa wing and have been found net fo cause protonged mentel

apd™

wk
 assessiment of Abu Qubayidab by the L,I -\ *xi wownd that he had
ﬂ“\i Hwou %!i make i nki‘??}’ for him to suffer prolosged montal hars a8 & vosult of the
RGN g'iii With this backgromud, the opinica sonehided that sone of i? o ié.’-(’hhm‘\&é"? wonld

crse him ﬂ* severe physiosd padn that wmﬁ& amount to Wwrtire under the siatnte, partivalely
hocanse medical persotnel wonld be menitoring the ‘&iu‘iﬁ?gﬁf(}ﬁ Nor would ﬁt&u %eciméa;ms
canse the severe menial karm that might seowd to ot - & profonged mantal harm resalting
*‘“‘f}m ona of fhe prodicate sein to the statde. The ondy techaiaus that ng‘m wvolve such an act

1 oty a threat of seeare pain ov suffexing, bl

was the sse of the waterhosed, which could o
ms&:m*;;%a thioated that the tochnique would not cause proksged mustal haom ansd so would ot
come withis the statute, Ry svent, ti“; gl ‘im*l would by v Qh\eﬁ onby i the defendant had
gpeeific ntend to cause severe pain or suffaing. Mo sueh infent coudd be found here, i put

heoause of the careful m\*‘f&zsi‘.a ws pudey \\Ens*b the Interrogadion weald fake placs.

Aadvies i Desavinnent of Diefonae

On Mareh 14, 2083, OLC txsued an opinion o the }”';;tp;.‘zri‘;ffzsm.i ol Dedfensy ah\m aditary
infere ﬁm‘m h:*-—vs unfawisl oo }z:x:;m;f'«x hold owtside '
specifically ;::aﬁrmwd st Qaodn snd Talibay delninees, for
At sions for Tudge Goneales and the € sl i sof assess § et
ks ¢ by way of cxamples divg —'r"‘-as-% ' o w«_ spa*c}i; : i%-m,:; of ﬁ.‘;‘i’r’
pRE ? e opinion comclded thatthe ' i
iizg ey m\’zi‘m of anemy f‘mwinﬁ‘am« otiside the U ‘“iﬁ,

~

a1 then tu vl orlin .u:‘ii iftx\, E'
dotormi S"“‘ut al mw Qi‘l'im?} *zwfméx not involving phystcst contact wotld not consti
¢ AR ng mintonl physica contact { '

not apply oulside the context of pasd

\;s.z-ﬁi“‘ﬁij:‘ o *gm it a ‘*-z'ess::m* to ostablish assauh.
xi statss M
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Fa

“m mée: ‘é;‘zs. {repeva ar Hague Coave

mierrogabiong mﬁ m the s
Fory of the Unlted Saates. B
3. -i ot in the “i%xiii?? opinions, 8
1t bevond the emlioy on 8

Tl . ‘iiti’:\ indaman, or dugrad m‘mﬁ mm the
Ulnitied States’ obligations in this regard extended only o pyeve 8 OO »:‘i at a*fmm‘-
“oruel mad musual” woder te Bighth ﬁmws dnnent o v w%& ) sh-(bfﬁ" ii e conseience” undsy :§3<,
L Frocess Clanse of the Fiith Amendment. Asto ‘ii\\‘i Fighth Amendmen s‘, ¥ observed that the
amdysis toms on whether the officlsl aols in good faith or, tastead, maliciousdy or sadist .-?“«*tiy.
Whether any pain inflicted

g } furing an inferrogation is ™ ropartionad fo the necessity for a use, fr
fe, would informn that anadysis. Cases on cond itions of confinoment wleo provide

@t\w& There, 3 viokation cun be showa fmi\‘ i theve s degatvation of a \mQ: humman need,
§with & defiberate todiffirence 1o the prisoner™s heulth and safety, The s}gs nEon

SEIRS

wﬁi}* b‘d‘t‘d ‘%m & tried stay in solilary confinernent wodld not amowt to a viels fon, noy
veouhd senlts or vidiende. The “shook the conseionee”™ test, the - opiman slated, is an evolving cue,
but it noted that rape’or beating Juring an nferrogation could constitute behavior so
dizproportionate to 2 !mi‘immi@ naed B0 sired by malice or sadism ag to meet the standasd
Mathods t:%i{;s 3 z\oi iy to produce mental seffering might also shook the conseionce. Bit some
physical contact - a shove o3 slap s&"§§'iﬁi nod be suffictent. The sm e wonld have to suffer
some physteal Qnén s oy sovee mental =§i8‘?§“*$xf *sum;s fm ) i%;f formngators sonsoions

\r

.if mall

i

éz‘h defonseg of

2 with & orine and found tha
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