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Ganeral Counéei

The Honorable |
Agaistant Atto:
Office of Legal
Department of |
Washington, D.(

TOPL/ CRET//

/ /N%//Xl

CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

2 March 2004

fack L. Goldamith ITI

‘ney Gensral

. Counseal

fustice -
L. 20530

Dear Mr. Goldsrith:

(Rg/

Agency's (CIA)

program has exy

AS you know, the Central Intelligence
Counterterrorism Detention and Interrogation
ended considerable effort to ensure that it

operates in acdordance with applicable law and guidance providad
by the Department of Justice’s Office of Legal Counsel (QLC) and

the Attorney General .

programn,

In light of the ongoing nature of thig

I am reguesting that OLC reaffirm its analyses get

forth in the folllowing documents:

& The unc

Asgistar
Pregider

methods

* The uncllhssifiad memorandum by Jay S.
Attorney
1 August]
interroghtion

* The clas
Attorney
CIa, dat
an al Qa

Jassified letter from John C. Yoo, Deaputy
€ Attorney General, to the Ceocunsel to the
t. dated 1 August 2002, concerning interrogation

that may be usgegd during the war on terrorigm.

Bybee, Assigtant
‘General, for the Counsel tp zhe President, dated
2002, conecerning the Standards of conduct for
under 18 U.S.C, 2340-2240A.

s1fied memorandum from Jay S. Bybee, Assistant
General, to the Acting General Coungel of the

ed 1 August 2002, concerning che interrogation of
eda operative.
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The Honoranle Jack L. Goldsmith ITI

* The clagsified memorandum entitled “"Legal Principles
Applicable to CIA Detention and Interrogation of Captured
Al-Qa’ida Personnel" (hereafter “summary points”), which:
was prepared with OLC’s aggistance and received the -
concurrgncee o2 your office in June 2003. (Enclosed with
tnip lefter is a cOpy of the summary points along with a
coveéring memorandum. ) :

gpgfy We rely on the applicable law and OLC

guidance to asspss the lawfulness of detention and interrogation
techniques. Fop example, using the applicable law and. ‘relying
on OLC’s guidanpe, we concluded that the abdominal slap ’
previously discpssed with OLC (and mentionsed in the June 2003
gummary points)jis a permissible interrogation technicque.
Similarly, in afidition to the sitting and kneeling stress
positions discugsed earlier with OLC, the Agency. has added to

- its list of appjoved interrogation techniques two standing

stress positiong involving the detainee leaning against a wall,

L?é;! We also would like to share with you our -:?
views on three §dditional inteérrogation techniques, )
and two uges of water not involving the waterboard.

o such as the attention
grasp, walling gnd the facial slap, all of which have been
reviewed by youid office. Like other approved interrogation
techniques, is used as part of the Survival,
Bvasion, Resistdnce, Escape (8ERE) training provided to US
Military personrel.

(787 / The use of water with dezainees has proven
Lo be a very efflective part of some detainee interrogations.
Uses of water (gther than with the waterboard) range from
pouring, flickink, or tossing (i.e., water PFT) a relatively
small amount of later on detainees, to dousing detainees with
- water from a bucket or garden hose {i.e., water dousing) . {We
s describe both tephniques in greater detail beiow.) Both water
PFT and water dohising ars used as part of the SERE training
provided to US Military personnel. We believe these techniques
clearly fall
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within the legell parameters establish by applicable law and are
consistent with OLC’'s 2002 and 2003 guidance set forth in the
documents identlified above

(P71 . Water PFT is intended to create a ~
distracting efflpct, to startle, humiliate, and cause ingult.
Water PFT is inkended to wear down Lhe detainee phyeically and
psychologicallyl. Up to one pint of potable water may bé used so
long ag it is applied in such a manner as to prevent its
inhalation or ihgestion., - Water .PFT may be used as a stand-slone:
interrogation tkchnioue or in conjunction with other techniquas
in an approved - finterrogation plan such as sleep deprivation. No
more than one pint of water every 15 to 20 minutes may be
applied, Given|the relatively small amount of water that is
applied and the|méthod of application, there are virtually no
health or safet} concerns Wlth water PFT ag part of an approved
interrogation plan. .

/ (P8/ ., - Water dousing is intended to weaken the
detainee’s overdll resistance posture and persuade him to
cooperate with }nterrogators by removing his sense of
predictability 4nd control. The detainee, dressed or undressed
is restrained b¥ shackles and/or interrogators in a standing,
sitting or supilde position on the floor, bench or similar level .
surface, Potable water is poured on the detainee from a
container or gajyden hose .connected to a water source. .Water is
applied zgo ag tq not enter the nose or mouth. A session can
last from 10 midutes (a single application) o an hour (fmultiple
applications). |The- detainee’s resilience, level of cooperation,
amount and tempdrature of water, temperature of the ambient air,
and physical and mental state are all factors regulating the
iength of the wdter dousing session. A medical officer is
present to monifor the detainee’s physical condition during the
water dousing sdssionis), including any indications of
hypothermia, Ugon completion of the water dousing segsion(s),
the detainee.is moved to another room, monitored ag needed by a
medical officer |to guard against hypothermia, and steps are
takenn to ensure lthe detainee is capable of generating neceggary

— pody heat and mafintain normal body functions.
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=T B greatly appreciate the assistance of your
office and the [Department of Justice with the CIA's Detention
and Interrogatilon program. If pogsible, we request
reaffirmation df the legal guidance provided by OLC in the '
documents cited above within £0 days. Moreover, any guidance g
You chooge to grovide on the interrogation tachniques described |
in this letter pr any other techniques used in this program alao i
would be apprediated. OFf course, at your request, wa will brief i
you or cleared members of your staff on.any of the interrogation
techniques used by the CIA as part of this prrogram.

Sincerely,

s ‘ Scott W, Muller

} Enclosure

4

T Y e e . .
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Legal Principles Applicable to ¢IA
Detention agd Interrogation of Captured Al-Qa‘ida Persomnel

* The Convedtion Against Torture and Other Cruel, Innhuman,
and Degradfng Trzatment or Pupnishment {"the Convention”)
applies cto|the Urited Stataes only in accordance with the
reservatiops, undarstandings, and declzrations that the
United Stafes submitted with its instrument of ratification
of the ContVenticn. ' '

® The Cogpvention’s definition of torture, as interpretad

by thel|u.s. understandings, is ildentieal in all material
WAyS tg the cafinition of torturs contained in 18 vU.s.C.
§2340-4340Aa. The standard for wha: constitutes torture
under §2340-2340a and under the Convention is therefore
identidal.

" The Corfventicr. also provides that state parties are to
undertagks ta prevert other cruel, inhuman, or degrading
Creatment or punishment. Because of U.§. reservations

— to the Convention, the U.S. obligatisn to undertake to
prevent| such treatment or punishment extends only to
conduct| that weuld constitute cruel and inhuman
Exreatmept under the Eighth Amendment or would "shock the
consciepce” under the Fifth and Fourteanth Amendments .
-Additiohally, the Convention pexmits the use of such
treatmept or punishment in exigent circumstances, such
a8 a nafgional amerxgency or war.

* Customary ihMternational law imposes no cbligations
regarding the treazment of al-Qa’ida de-aineas bevond that
which the Cenvention, as interpreted anc understood by the
United Statgs in its reservations, understandings, and
declarationg, impcses. The Convention therafore
definitively estabiishes what constitutes torture and cruel,
inhuman, or degrading creatment or punishment for the
purposes of |[U.S. irnternational law obligations.

'

* CIA interrogations of foreign nationals are not within the
“special marjitime ang territorial jurisdiction” of the
United Statels wherz the interrogation occurs on foreign

’Pnc/crtdot‘m P
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territory In buiidings that are not owned or leassd by or
under the jegal jurisdiction of the U.8. government. The
criminal l3ws apolicable to the special maritime and
territorial jurisdiction therefcre do not apply to such :
interroga;:onst The only two federal criminal statutes that
might apply to chesge interrogations ars the War Crimes
Statute, 14 U.S.C. §2441, and the prohibition against
tortura, 1§ G.S.C. §2340-2340A. :

* The federal War Crimes Statute, 18 U.S5.C. §24431, does not
apply to all-Qa’ida because rhe Genava Conventions and the
Hague Convgntior iV, the conventions that the conduct must
violate in jorder o violate section 2441, do not apply to
al-Qa‘lda. | Al-Ca‘ida is a nen~governmental international
terrorist drganization whose members cannot be considsred
POWs withinl the meaning of the Geneva Coanventions or receive
the protections of the Hague Convention V. Because thase
conventions| do no- protect al-Qa’ida mewmbers, conduct Eoward
those membels canaot violate section 2422,

* The interrdgation of al-Qa‘ida detainees does not
— constitute forture within the meaning o section 2340 whers
the interropators do not have the specific intent to cause
; “severe phybkical or mental pain or suffering.” The absance
of specific|intens (i.e., good faich) cz= he establishad
through, amdng ochar things, evidence of efforts to reviéw
relevant prefesasional literature, c¢onsulting with experts,
reviewing evidence gained from past exXparience where
available ({ncluding experience gained ir the course of U.sS,
interrogatidns of detainees), providing madical and
psychological assessments of a detainee (including the
ability cf 4he detainee tc withstand interrogation without
experiencing severs physical or mental pain or suffering),
providing mgdicai and psyvchologi¢al perscsnel on gita during
the conduct |of irnterregations, or conducting legal and.
peolicy revidws of rche interrogation process [such as the
review of rdports from the interrogation facilities and
visits to tHose locations). a good Zait belief need notr be
a reascnablg belief. it need only be an nonest belief,

* The interrogatior of members of al-Qa‘'ica, who ara foreign
nationals, does no:t violate the Fifth, Eighth, and
Fourteenth Anendments because those amendments do not apply.

— The Due Prockss Ciauses of the Fifth and Fourteenth
' Amendments, khich would be the only ciauses in those

ml\'\/éﬂhm .
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amendments -{that colld arguably apply to che conduct of
interrogations, &o not ‘apyly extraterritorially to aliens.
The Eighth Amendment Has no applicatior because it applies
selely to those persens upon whoest criminal sanctions have
been imposegd. -The detention of enemy combatants ig in no -
sense the imposition of a criminal sanctien and thus the
Eighth Amenfment does not apply.

* Taking alllof the relavant circumstances into account (such.
ds the Govefnment's need for informatior to avert terrorist
activities hgains: the United States and its citizens, the
good faith kfforts to avoid producing severa physical or
mental painjor suffering, and the absenca of malicious or
sadisgtic purpose bty those conducting the interrogations),
the use of fhe tachniques described below and of comparable,
approved tefhniques would not constitute conduct of the type
that would pe prohibited by the Fifth, Zighth, or Fourtesnth
Amendments pven were they to be applicanle.

* The use of |the follawing techniques and of comparable,
approved tethnigues in the interrogation of al-Qa’ida
detaineas by the CIA does not violate any Federal statute or
other law, Yhere the CIA interrogators dc not specifically
intend. to cause the detalnees to underge severe physical or
mental painfor suffering (i.e. they ac¢t with the good Faith
belief that|:ihelr conduct will not cauge such pain or '
suffering):| isolaktion, reduced caloric intake (s0 long as
the amount.3s calculated to maintain the general health of
the detaineds), deprivation of reading material, loud music
or white rofse (act a decibel level calcuiated to avoid
damage to tie deta_neeS' hearing), the attention grasp,
walling, thq facial hold, the facial slap {insult slap), the
abdominal slap, cramped confinement, wall atanding, stress
positions, Jleep deprivation, the use o~ diaperas, the use of
narmless indects, and =he wazer board.
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