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LE20a

March 6, 2003

The Honorable Donald Rumsfeld
Secrelary ol Telfense

1000 Dolense Peatugon
Washington, DC 20301-1000

Dear Mr. Secretury:

We write to urge the long overdue release from the U.S. military facility at
Guantinamo By, Cuba of all members of the Taliban ammed forees hold salely
beeause of their participation in the war in Afghanistan as well as any civiliang
with no meaning il connection 10 2l-Qareda. Unless these detainees are
prosecuied Ror a crime, there is no legal basis tor their continued detention; the
1949 Geneva Conventions require their release and repatriation. Any detaines
implicated in war erimes, crimes against humanity, or other eriminal offenscs,
including sofx of terrarism, should bis prosecuted by couris that meel inlemationa)
fuir (rial slandards,

We also urpe the United States to comiply with the requircments of intemational
human rights law with regard to persons held at Cuantinanio wiio were
apprehended outside areas of armed conflict and have no direct connection 1o an
amed conflict. For such persons, even if they are alleged 1o be terrorisi suspects,
the laws of war do not apply. Under well-established human riphrs law, the
United States cannior tawtully hold these detainces without charges and withour
providing thom acess o lega! counsel. .

During previous urmed conflicty, the United Statcs has been u linm supporter of
the Genova Conventione of 1840 jivopnizing the Liporlancs of wewpect for
international humanitarian law. In part, that is becausc the United Statos has
recognized ils inlerest in securing the maximum legal profaciion for its own
soldiers and citizens should they he caplured during srmed conilicts — o
consideration of particular.relevance today as the United Statcs preparcs for 8
poss{blc war with Irag. Compliance with 1he Geneva Conventions as they apply
to the detainees held al Guuntinamo Bay is thus not only reguired because of the
hinding commitments undertaken by (he United States when it becume a party to
the convenfions; # is also consistent with naliona) gouls and scli~inicrost.
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Unluowful Continued Detention of Civilians

Thene have been numerous allegationg that the detainecs at Guantanamo include some civilians. In
8 December 22, 2002 ariicle, the Los dngeles Times detailed the resulls ofits investigation into the
transfer of detainees from A fghanistan to Guantinamo Bay. Citing 11.S. inlelligence sources in
Afghaniemn, the Los Angeles 1imes reported that at leasy fifty-nine detainess ar Guantinamo had no
meaningful ticy to the Taliban or al-Qacda. “Ihe names of thesemen  forty-nine Afghans and ten
Pukistanis ~ appeared on 8 list of prisoners, prepured by 1.8, intelligence officers in Alghonisian,
who did nol mest sreening criteria o trunsfer to Guenldnama. Acconding (o the TS, officials
ciled, some of thess detainves included civilians such as farmer, taxi drivers, cobhlany a firewood
vendor, and other labarers who had siot taken up arms against tho Unitod Statos.

Tt is not uncommaon for civilians (o be apprehended during an anmed conflict. Their brieldefenfion
while their civilian slatus is confimmed is oflen unavoidable, Buf the Jaw does nol pennit the
deraining power, in this casc the United States. to simply hold such eivilians as long as it chooscs,
for wharever reasons it chooses, and wherever It chooses.

Civiliuns {ypically yualify us “protected persons™ under the Fourth Genova Convention ((feneva TV,
Art. 4). Under that convention, the United Stales is obliged (o obscrve pridections for civilians in
the arens it oceupics, which U.S. policy bes interprotod as including “arcas through which treops are
passing and sven on the battloficld.” (Department of the Asmy, e L of Land Warfura, Licld
Manual 27-10, par. 352). Accirding fo the Infemalional Commities of the Red Crose (ICRC)
Commentary, “Fyen a patrol which penetraies inlo enemy ferritory withoul any intantion of klaying
there must regpeet the conventions in its dealing with the civilians it mects” (JCRC, Cummentary to
the l'ourth Geneva Canvention, p.60). '

The Fourth Gieneva Convention permits the United Stafes as an occupying pawer 1o keep civilians
in detenlion (“infemmeni™) in only two situations: alter proseculion hefore o properly constituted
court, or for “imperative reasons of sceurity” (Geneva 1V, Ast. 78). The United Statcs has
apparently not brought charpes against any detainces at Quantinanio, It can thercfore hold the '
civilian defsinees only il'a decision regarding the necessily ol intermmaent bus heen “made wocording
1o a regular procedurs,™ in accordunce with the convention, including un uppeal and a review svery
six months (Geneva TV, Art, 7R). The decision regarding the necessity of intsrnmont cansal b
nrsdc collastivaly; “euch case must be decided sepatately” QCRC, Commentary to the lourth
Guneva Conventian, p. 367). The United States is also obliped to periodieally review the necessity
of"continued inlemment (Geneva TV, Art. 78) and to relense each intemed person “as somy us the
reasons which necessitated his inlernment no longer exist™ (Geneva IV, Art, 132). In any case,
unless the person is serving a prison sentence, internment shall “cease as soon as possible after the

closc of hostilitics” (Geneva 1V, Art, 133).

Wa arg not uware that 1.8, oMicials have made individual determinations secording to o regulne
procedure (with right o appesal und periodic review) conceming the securily threat posed by any

- protested person under its control. I, as the Los Angelus Zimes has seported, ULS. intolligence
officers in Afphanictan dotennined that at least somo of the civilians sont to Guantinamo had no
meunninglul conneclion fo the Taliban or al-Qaedy, it is difTicult to conceive how their detention
could be considered “imperalive™ for national szeurity. -

‘The Bush Adminisrarion has not ackaowledped that any civilians are derained av Guantinamo.
Instead, ir has claimed thar all persons hield ar Guamdnamo are “unlawful combarants,” flowever, if

2

R
' 634
DOD JUNE

DOD055884
ACLU-RDI 2404 p.2



03/18/03 11:06 To;IV, Willias Taft fron:Tom Malinowski ' Page 4/5

the United Stofos had fbllowed the reguirements of the Geneva Conventions and its awn militory
rogulations with regard to combatants, it conld have determined through individual tribunals
whother civiliang had been transforred from Afghanistan to Guantinamo and detained there without
legal jusification. ' ‘

Under the Geneva Conventions, all combalants caplured during on armed eonflict must he treated ax
prisoncrs-of-war (POWSs), unlcss a “competent tribunal” determiines otherwise, Under the 1997
LS. Amy Regulation 190-X, a military wibunal convened to dercrmine the status of persons
cuplured during an armed conflicl can decide whether the person is: 1) a POW, 2) retained
personnel (8.4, 3 doctor or chaplain) whao thus gualities as a POW, 3) an “innocent civilisn who
shonld immediatdy be returned to his home or released™; or 4) a “civilian intemece who for reasons
of operation sccurity, or probable causc incident to criminal investigation, should be detained.” if
such tribunals had been convened, any civilians dotained by the United States would have had an
opportunity to challenge their dasignation as a combatant. Presumahly, thay could have

e demonsirated - as they apparenlly did (o TLS. intelligence ofVicers in Afghanistan — that they had no
meaningful councetion to the Taliban or al-Qacda. The problem is compounded by the transfor of
such civilians from Afphanistan to Guantiname: the Fourth Geneva Convention prohibite the
deportation of prolected persons from the terrikry in which they were apprehended “regardiess of
[the] molive™ (Geneva TV, Art. 49). | : T

It is unclear whether the revised sercening procedures now in usc in Afghmnistan provide adequate.
safcpuards against the detention and transfor to Guaatinamo of civilians and certain capturcd
combalants who shauld have been questiomed and roleased in relstively short order. Tho
Depuriment of Defense should continuslly monitor the screening and eveluation of delainees lo
enpure it functions proporly. ‘1he Los Angoles Limas article deseribos an almost porvasivo fear
among U.S, gocnrity officiale of releasing somcono who, despits the absence of any cvidence of
tervorist links whalsoever, may laler commit a terrorist aet. The 118, government hax a duly to
ensure (hal this fear does not resull in depriving innocent persons of their liberly for many months,
i'not years. :

unlawind Detenum of Certain Capiured Belllgerents

The United States lacks o logal basis te Loop in wusiody masbors ol (he Tatibun armcd forces
deinined sololy for their role as combatants engaged in an armed conflict witly the United States.
‘I'he Third Genova Convention penuits the United Statos to dotain POWs without charge for the
duration of the armed conflict in which they were captured, Jor these Taliban soldicrs, that conflict
~ the war belween the United Stales and the govermment of’ Afghanistun —has ended. Such Tuliban
soldiers confined at Guantinamo who are nol heing prosecuted criminally must be released.

As Human Rights Watch has repeatedly noted in cormespondence and conversations with the Bush
Administration, in limes of war hetween slates party (o the Geneva Conventions (such as
Alghanistan and the United Stafes), Article 4 ol the Third Geneva Convention reguires granfing
POW status to all caprurcd members of the cociny’s regular anmed forees. ‘This wonld iuclude it
captured members of the Taliban armed forecs, as well as manbers of any militia that was part of
thoso armed forces. When thers is doubt as to whether any person captured in an international
urmed conllict is infitted 10 POW slatus, Articls § of the Third Geneva Convenlion raquires thul u
“compalent Iribunal™ be convened to make the datermination on o delainee-hy-delaines busis. Until
now, the Unitcd States has never taken sxception to this straightforward and appropriate rule:

. during the Guif War, for example, more than one thousand Article 5 tribunals were convened.
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‘The Bush Administration, howover, has insisted that it would not consider any of the capturcd
members of the Taliban amiod forecs to be POWSs, This rofusal is based on a strained and
erroneous reading of the plain language of the Third Geneva Canvention, ax we have previously
explained in our leffer (o you of May 29, 2002, Morsover, tha refusal fo grant POW stalus lo
Taliban soldiers is 8 dramalic chunge fom the 1.8, governmen!®s expansive inferpretation of the
convention’s requirements in previous anned contlicts. Vor example, during the Korcan War, the
United Stares accorded Chinese and North Korean soldicrs POW status cven though those cottnmies
had not yet ratified the Geneva Conventions. .

Lluman Rights Watch is of the vicw that the intent of the Third Genova Convention  refleeted in

the language of Article 4 is to cnsure that members of regular armed forces are granted POW

status whon captured. [his intorprotation is consistent with tho overall aims of the Genova

Conventions, us well aw TCRC commeniary and pust 1.8, practios, and ix in the long-term interasta
e of the United Stales,

‘The POW designation has pasticular significance today becanse  at least sinee the farmation of the
Hamid Karzai government in Juns 2002 ~ the United States is no Tonger af war with the Alfghan
governmenl. Article 118 ol the Third Geneva Convenlion reguires thal, at war's end, POWs who

" have not been convicled of'a crime be released and repatriated. Ongaing fighling in Afghanistan
with al-Qacda and opposition forecs is distinct from armed conflict with the Afghan govenument
and provides no basis for continued detention of former Taliban soldicrs.

Under the Geneve Convenlions, il'a comba{unt capiured on the batllefisld in not a POW, including
persons labeled as “non-priviloged™ or “unlawful” combatants, they muct be congidered “protected
persons” under the Fourth.Geneva Convention, (Geneva 1V, Art. 4.; see also Thu Law of Land

- Warfare, Field Manual 27-10, interpratation, par. 247 which states: “[TThose protected by Fourth
Geneva also include all persons who have engaged in hostile or belligerent conduct buf who are not
entitled o treatment as prisoners of war™) The U.S. regulations for military tribunals that
dercrming the status of caprured persons refleet this interpretation of the conventions as they catl for
a deeision thar the detainee is cither 2 POW or a civilian.

Ax discussed above, now that the srmed conflict with (e Alghan guveminenl has ended, the Fourth
Giusva Comveniion requires the imumedinte roleasc of all protected porsons dotained solcly beeause
of their pasticipation in that conflict. The Genova Conventions permit the interumont of any
protected person oaly upon an individualized dotermination of imporativo socurity grounds. Thus,
even lhe (ailure (o recognivze the POW slafus of captured Taliban soldiers ix no justilication for their
continued detention.

Detainees tron Outside the War Zone

In addition {o persons captured during the armed conflict in Afghanistan, the United Stufes has
taken into custody alicged terrorist suspeets from othier locations, including, Bosnia-1lcmzcpovinn.
‘1he United Statcs has asserted that all detained tovorist suspects are being hicld as part of the
worldwide war against tervorism, nlthough the United States has ot appliod the Genova
Convenlions or infernationu! human rights luw o their casex. Ax noted, {errorist sispecls defained
during the wur in Afghanistan, iFnol POWs, must he traated ux protected persons in accordance
with the Geneva Conventions.
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Betause al-Qacda is nal a slalc, vlher mililary opcrations against the group are covercd hy Common
Articla 3 of the Genava Conventions, which governs armed conflicts that arc not betwoen two states
pasty. Those detained as a rosult of such military operations must bo protested Srom mistreatuent
ak provided under Common Arlicle 3 and customary intemational law. Tn addition, human rights
law remains in effect for such individuals; they must he prosecuted in accondancs with basic dus
process rights, anlise the stale has formally derogaled from its abligations. These legal provisions
apply no matter how the United States defines the war against al-Qacda, whether as a worldwide
conflict or a scries of discrere military actions. .

When al-Qaeda suspects or other alieged lerrorists are apprehended outside areas of anned conflict
and have no direct connection to such conflict, such as those apprchended in Bosnia-licrzegovina,
the Geneva Conventions arc inapplicable. Instead, the protections of intcruational human rights law
apply. ‘lhose include the requirements of being formally charged, informed of ono's rights, and
penmilted accens 1o Joga! counsel. Inlemutional humanifarion law provides no husix in such

R 2 circumstunces for circumvenling these requiremants by purporting (o hold such penions as “enemy
combatanta.,” Indeed, to permit a government that is at war in onc part of the world to detain people
without charge apprehended elscwhere in the world withont demonstrating participation in the
armed conllict is to creale a gaping and dingeraus loophole in inlsmationa) human righis
guaraniees. .

‘Ihe United States has asserted that anyone apprehended for involvement in international trorism
against the United Statcs may be treated as an cnemy combatant, no matter whers they are found
and regurdieas of the ciroumatencen. This open-ended expansion of the convept of srmed vonflict
has no hasis under infemulional law. Where law enforcement is possible, the governmen! mus
pursue these crimes and threatened eritmos, scrious s¢ they ags, through the crininal justics systau
with its attendant duc procoss rights. In the abseneo of an immincnt throat of viclencs that could not
he mel through tradifional taw enlorcement means, no oma would seriousty suggest that s terunst
suspect on the streets of New York or Washinglon could be summarily shot. Bul ifhe were really
un enemy combatant, such summary killing would be legitimate, as it is in war. In the cass of
terrorist suspeets far from any recognized bamlcesicld, if it is objectionable for the govemment 1o
deelarc them enemy combatams for the purpose of shooting them on siphy, it is cqually
vhjeutivnuble jo circumvent their due process righls und detain them summarily.

‘Thadik you fur your attention to these issncs, We would bo pleased to discuss these matters with
You at your convenicnce.

Sincerely,
/sf

Kenneth Roth
Fxeculive Director

Ce:  llon. Colin Powcll, Scerctay of State
{Ion. Alberto Gonznles, White Houss Counsol
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