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RECEIPT FOR COPY OF REC‘ORD

I hereby acknowledge receipt of a copy of the record of trial of
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PROCEEDINGS OF A GENERAL COURT-MARTIAL

The military judge called the Article 39(a) session to order
at Forward Operations Base Fallujah, Al Fallujah, Iraq, at 2100,
8 June 2004, pursuant to the following order:

DOD JUNE 294

ACLU-RDI 2320 p.5
DOD055377



! TED STATES MARINE CORPS
T MARINE DIVISION (REIN) -
- BIC 40120 -

FPO AP 96426-0120"

IN REPLY REFER TO:
5810

SJA

GCMCO£02-04

MAY 2 8 2004
A general court-martial. is hereby convened. It may proceed in
Iraq, unless otherwise directed. The court-martial will be
constituted as follows: :

Lieuteénant Colonelﬂ»@) :
Major ' o
Majo r,(XQ

Major

Major :

Captai

Captai

Captai:

(b)(B)

CohHe T 49
T Al
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MJ: This court is called to order at Camp Fallujah, Irag, in
the case of The United States versus Sergeant Matthew K.
Travis, United States Marine Corps.

TC: Sir, this court is convened by The Commanding General, 1st
Marine Division, by General Court-Martial Convening Order
2-04, dated 23 May 2004, copies of which have been
furnished to the military judge, defense counsel,
accused, and court reporter for insertion in the record
of trial. There are no modifications or corrections to
the convening order. '

The general nature of the charges and additional charges
are as follows:

For original charges, Charge I, violation of UCMJ Article
81, conspiracy to commit assault;

Charge II, violation of UCMJ Article 92, dereliction in
the performance of duties;

Charge III, violation of UCMJ Article 93, cruelty and
maltreatment, one specification;

Charge "IV, violation of UCMJ Article 107, one
specification of false official statement;

Charge V, violation of UCMJ Article 128, one
specification of assault;

As for additiocnal charges, Charge I, violation of UCMJ
Article 80, two specifications; the first, attempt to be
cruel toward and maltreat an unknown Iragi detainee; and
Specification 2, attempt to commit an assault consummated
by a battery;

0 Charge II, violation of UCMJ Article 81, conspiracy to
commit cruelty and maltreatment; and Specification 2,
conspiracy to commit cruelty and maltreatment ;

Charge III, violation of UCMJ Article 92, violation of a
lawful order, one specification;

Charge IV, violation of UCMJ Article 107, one
specification of false official statement;

and Charge V, violation of UCMJ Article 128, -assault
consummated by a battery.
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The original charges were preferred by Corporal (©)6)
@©)6) - . United States Marine Corps, and the additional
* charges were preferred by Corporal gye) - . United
States Marine Corps, both persons subject to the UCMJ,

and sworn to before an officer authorized to administer
oaths.

Upon the preferral of the original charges, the
Commanding Officer of 2d Battalion, 2d Marines, directed
an Article 32 investigation. Proceedings were held. The
commanding officer then forwarded the charges and --
along with additional charges, to the Commanding General
for disposition. The Commanding General has since
referred these charges to this general court-martial.
These charges have not been referred to any other
convening order other than that stated in the referral
block.

The charges have heen raferred to this court-martial by
Major General()es) United States Marine Corps,
the convening authority.

The charges and additional charges were served on the
accused on 1 June 2004. The five-day statutory waiting
period has expired.

The accused and the following person detailed to this
court-martial are present:

Major (b)8) United States Marine Corps, as military
judge;
Captain (b)) United States Marine Corps, as
defense counsel;
- Captain (b)e): United States Marine Corps, as trial
- counsel.

The members are absent.

Sergéant (b)6) has been detailed to this
court-martial as the court reporter and has been
previously sworn. '

I have been detailed to this court-martial by the Officer

In Charge of LSST-Iragq. I am qualified, certified, and .
sworn in accordance with Articles 27(b) and 42(a). And I )
have not acted in any disqualifying manner.
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MJ: Thank you.

captain ®©

DC: Good evening, sir.
MJ: Good evening.
DC: I have been detailed to this court-martial by the Senior
Defense Counsel of the LSSS Forward Iraq, Major (pye) I
~ am qualified and certified under Article 27(b) and sworn

under Article 42(a) of the Uniform Code of Military
Justice. I have not acted in any manner which may tend
to disqualify me in this case. And, sir, I am the sole
detailed defense counsel for Sergeant Travis.

MJ: Would you state what awards and decorations Sergeant Travis
is entitled to wear?

DC: Yes, sir. Sergeant Travis is entitled to wear the Navy
Unit Commendation Medal, times two; the Meritorious Unit
Commendation Medal; the Presidential Unit Citation Medal;
the Marine Expeditionary Unit Medal, times two; the Sea
Service Deployment Ribbon, times three; the Armed Forces
Service Medal; the National Defense Service Medal; the
Humanitarian Ribbon; the Joint Meritorious Unit Award;
and the Xosovo Ribbon.

MJ: Thank you.

Are you Sergeant Travis, the accused in this case?

ACC: Yes, sir.

MJ: Thank you for standing. You may take your seat and you may
remain seated throughout these proceedings unless I or
your counsel ask you to stand.

ACC: Yes, sir. .
MJ: You have the riaht+ to be represented in this court-martial
by Captain (b)®) your detailed defense counsel. You

also have the right to be represented by military counsel
of your own selection, provided the counsel you request
is reasonably available.

Military defense counsel are provided to ycﬁ free of
charge. If you are represented by military counsel of
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your own selection, then Captain (®)®) would normally
be excused. However, you could request that she continue
to represent you along with the military counsel that you
select. And the detailing authority would have the sole
discretion to either grant or deny that request.

In addition to military defense counsel, you have the
right to be represented by a civilian counsel at no
expense to the United States. Civilian counsel may
represent you alone or along with your military defense
counsel.

Do you understand your rights to counsel?

ACC: Yes, sir.

MJ: By whom do you want to be represented?

ACC: Captain (b)) -

MJ: Do you want to be represented by any other attorney, either
military or civilian?

ACC: No, sir-

MJ: I have been detailed by the Circuit Military Judge of the

Sierra Judicial Circuit. I am certified in accordance
with Articles 26 (b) and (¢) and sworn in accordance with
Article 42(a) of the UCMJ. I will not be a witness for
either side in this case: I am not aware of any matters
which I believe may be a ground for challenge against me.

Do counsel for either side wish to voir dire or challenge
the military judge?

TC: No, sir.
DC: No, sir.
MJ: Sergeant Travis, you have the right to be tried by a

court-martial composed of members including, if you
request, at least one-third enlisted persons. If you are

found guilty of an offense, the members will determine a
sentence.

You are also advised that you may request to be tried by
military judge alone instead of members. If that request
is approved, the military judge will determine whether
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you are guilty of any of the alleged offenses. And if
you were found guilty of an offense, the military judge
would determine an appropriate sentence.

Do you understand that?

ACC: Yes, sir.
MJ: Have you discussed these choices with your counsel?
i ACC: Yes, sir;
MJ: I understand you would like to reserve your selection of
forum at this time. 1Is that correct?
ACC: Correct, sir.
MJ: I will allow you to do so.

Your forum selection will be due on 12 July of 2004.

The accused will now be arraigned.

Captain (X8 , are there any corrections to the charges
or additional charges and specifications?

TC: No, sir.

MJ: Does the defense desire the charges and additional charges
and specifications be read?

DC: No, sir. The defense waives the reading.

MJ: The reading will be omitted.

- [The charge sheet follows and is not a numbered page.]

[END OF PAGE]
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.DD FORM 458(CHARGE SHEET) I  U.S.V SERGEANT MATTHEW K. TR 'S, USMC
SUPPLEMENTAL PAGE 1 OF 1 :

Charge III: Violation of the UCMJ, Article 93

Specification: In that Sergeant Matthew K_ Travis, U. S. Marine Corps, on active duty, at FOB Al Mahmudiya, iraq, on
or about 13 April 2004, was cruel toward and did maltreat an unknown Iraqi national detainee, a person subject to his
orders, by assisting and encouraging Private First Class Andrew J. Sting, U.S. Marine Corps, to press live electrical wires
against the said detainee’s bare skin, creating an electrical shock.

Charge IV: Violation of the UCM]J, Article 107

Specification: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al Mahmudiya, Irag,
on or about 16 April 2004, with intent to deceive, make to Major{ye) .- -~ . U. S. Marine Corps, an official
statement, to wit: “I was not present at the time of the detainee mistreatment,” or words to that effect, which statement
was totally false, and was then known by the said Sergeant Travis to be so false. '

Charge V: Violation of the UCMIJ, Article 128

Specification: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al Mahmudiya, Iraq,
on or about 13 April 2004, commit an assault upon an unknown Iragi national detainee by encouraging PFC Andrew J.
Sting, U.S. Marine Corps, to commit and assisting PFC Sting in the commission of pressing live electrical wires against
the said detainec’s bare chest and back, creating an electrical shock, a means likely to produce death or grievous bodily
harm. :
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I3 : . {

12. On :5May ~  _04_,the accused wasinformed of the charpe:  sinst him/her and of the namel(s) of
the accuser(s) known to me. (See RC.. 308(s)). (See RC.M. 308 if notification cannol b8 ...de.)

Do o 24 Bn, 2d M, 1° MarDiv, CamPen, CA
Typed Name of immecisie Commander Ovgenizelion of immediete Commender
_ 2" Licutenant |
Grade .
(b)6)

13. The swom charges were received st /300 _ hours, _]10 May 20 _04 =

Designetion of Comnmand or

Officer Exarcising Summary Court-Marial Jurtsdiction (See R.C.M. 403) , )
' FORTHE' _CommandingOfficer -
)6 Legal Officer

-~ Typad Name of Officer Ciiicial Capaclly of Officar Signing
2™ Lieutenant
(®)6) - A
A — . :
v_ -

14s. DESIGNATION OF COMMAND OF CONVENING AUTHORITY | b. PLACE : ¢. DATE

1* Marine Division ___ lue Diamond, MAY 2 5 2004
Referred for trial to the _General __ court-martial convened by _ Court-Martial Convening Order #02-04
|_Dated _n ' May . 20 _04 .sub}eatou;efonowi@lmuum:* None

By LTI of

Commend or Order
(b)(6) Co! < eral
Typed Neme of Olficer : Otticial Capacity of Olicer Signing
Major General
Grade
L ET (b)(6)
15. On lJWVE 20 Y . 1(caused to be) served a copy hereof on (each of) the above named accused.
(b)(6)
- Typed Name of Trial Cquneel Grade or Rank of Trial Counsel
(b)(6) '
[ FOOTNOTES 1-WMWMMMWMGUM -
2 See RC - conceming ineirixclions. ) none. ab siwle.
DD Form 458 Reversa '
- 7 ——
e Aol T /u,c_[q?,
oo . :
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CHARGE SHEET
{. PERSONAL DATA
1. NAME OF ACCUSED (Last, First, M)} 2 SSN 3. RANKRATE 4. PAY GRADE
Travis, Matthew K. ' (0)6) . Sgt E-S
5. UNIT OR ORGANZATION 6. CURRENT BERVICE
a INITIAL DATE b. TERM
2D Battalion, 2nd Marines, 1*MarDiv, Camp Pendleton, CA 92055-5380 29 Nov 00 4 yrs
{7 PAY PER MONTH & NATURE OF RESTRAINT OF ACCUSED | 9. DATE{S) MPOSED
o BASKC | b. SEAFOREIGN DUTY © TOTAL
Not Applicable None
$2130.60 $100.00 $2230.60
ADDITIONAL I.__CHARGES AND SPECIFICATIONS

10. ChargeI: Violation of the UCMI, Article 80

Specification 1: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al

- Mahmudiya, Iraq, on or about 13 April 2004, attempt to be cruel toward and maltreat an unknown Iraqi national
detainee, a person subject to his orders, by encouraging Private First Class Andrew J. Sting, U.S. Marine Corps,
to attach, and aiding in the attachment of, live clectrical wires to the detainee’s cage in order to electrically shock
the detainee when he touched the cage.

Specification 2: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al
Mshmudiya, Iraq, on or about 13 April 2004, attempt to commit an assanlt consummated by a battery on an
unknown Iragi national detainee by encouraging Private First Class Andrew J. Sting, U.S. Marine Corps, to
attach, and aiding in the attachment of,, live electrical wires to the detainee’s cage in order to electrically shock
the detainee when he touched the cage.

Charge II: Violation of the UCMJ, Article 81

Specification 1: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al
Mahmudiya, Iraq, on or about 13 April 2004, conspire with Private First Class Andrew J. Sting, U. S. Marine
Corps, Private First Class Jeremiah J. Trefny, U. S. Marine Corps, and Private First Class Joshua R. Gabbey,
U. S. Marine Corps, to commit an offense under the Uniform Code of Military Justice, to wit: cruelty and
maltreatment of an unknown Iragi national detainee, a person subject to his orders, and in order to effect the
object of the conspiracy the said PFC Sting attached live electrical wires to the cage of the detainee with the
purpose of electrically shocking the detainee when the detainee touched the cage.

(Continued on Supplcmental Page) _
. PREFERRAL
110 NAME OF ACCUSER (Last. First M) T b. GRADE ] ¢ ORGAMNIZATION OF ACCUSER
Loye ) CPL HqSvcBn, 1FSSG, MarForPac, CamPen, CA
o. DATE
B ‘ : 2 may 20251
AFFIDAVIT: Bafore merthe authorized by law to administer oaths in cases of this charadier, personally appeared the
above named accuser this . : day of __ 20 Qi’_ , and signed the foregoing charges and

specifications under oath that hefshe is a person subject to the Bniform Code of Military Justice and that ha/she either has personal
knowledge of or has investigated the matters set forth therein and that the same are true to the best of hisher knowledge and betief.

- (b)(6) . HgSvceBn, 1* FSSG, MarForPac, CamPen, CA
1 YOO NaITe OF LACSY Ovpanization of Oficer
Captain, USMC Judge Advocate
~ Grade and Service - Officlel Cupaclty o Administer Osths
(b)(6) ’ : {See RC.M. 307(b)-must be commissionad afficer)
DD FORM 458 ‘ SN 0102-LF-0004580
b))
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- ( - v
DD FORM 458(CHARGE SHEET)IC  J.S.V SERGEANT MATTHEWK.TR: S, USMC
SUPPLEMENTAL PAGE 1 OF | -

Specification 2: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al Mahmudiya,
Iraq, on or about 13 April 2004, conspire with Private First Class Andrew J. Sting, U. S. Marine Corps, Private First
Class Jeremiah J. Trefny, U. S. Marine Corps, and Private First Class Joshua R. Gabbey, U. S. Marine Corps, to commit
an offense under the Uniform Code of Military Justice, to wit: cruelty and maltreatment of an Iragi national detainee, a
person subject to his orders, and in order to effect the object of the coaspiracy the said PFC Sting pressed live electric
wires against the person of the detainee to create an electrical shock.

Charge ITI: Violation of the UCMI, Article 92

Specification: In that Sergeant Matthew K. Travis, U. S. Marinc Corps, on active duty, having received a lawful order
issued by Major (b)(6) U. S. Marine Corps, not to discuss any information about the detainee abuse
investigation with anyone, or woras to that effect, an order which it was his duty to obey, did, at FOB Al Mahmuiya, Iraq,

~  onor about 13 April 2004, fail to obey the same by wrongfully discussing the said investigation with Private First Class
Andrew J. Sting, U. S. Marine Corp, and Private First Class Jeremiah J. Trefiry, U. S. Marine Corps.

Charge IV: Violation of the UCM]J, Article 107

Specification: In that Sergeant Matthew K. Travis, U. S. Marine Coms. on active dutv. did, at FOB Al Mahmudiya, Irag,
on or about 16 April 2004, with intent to deceive, maketoMajor b)) = . - 'U.S. Marine Corps, an official
statement, to wit: “I had no knowledge of a detainee being shocked,” or words to that eﬁ‘ect, which statement was totally
false, and was then known by the said Sergeant Travis to be so false.

Charge V: Violation of the UCMYJ, Article 128

Specification: In that Sergeant Matthew K. Travis, U. S. Marine Corps, on active duty, did, at FOB Al Mahmudiyas, Iraq,
on or about 13 April 2004, commit an assault upon an unknown Iraqi national detainee by cncouragmg PFC Andrew J.
Sting, U.S. Marine Corps, to commit, and assisting PFC Sting in the commission of, pressing live electrical wires against
the said detainee’s person, creating an electrical shock.
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{ 3 {

12. On 25 May 2 04 , the accusad was informed of the charges ingt him/her and of the name(s) of

the accuser(s) known to me. (See R.GM. J08(a)). (Sea RC.M. 308 I notlficalion cannot be 1,...48.)
(b)(6) 24 Bpn. 24 <N ,
Typed Name of imsmedials Commander s Orpanization of inimedistle Commander
2* Lieutenant
Grade

(b)(6)

13. The swor charges were raceived at L@mm 20 04 o 24Bp2dMar, |
| 1* MarDiv '

WMWWM@“RMM

FORTHE' _Commanding Officer

©e . Legal Officer
- 1 77 7 typed NemeorOsicer . Qemiclal Capacity of Qlficer Signing
2™ [ jeutenant
Gerade .
I ()] ()]

6 DATE

MAY 2 5 2004

142, DESIGNATION OF COMMAND OF CONVENING AUTHORITY | .b. PLACE
Blue

1% Mari ivision

Refered fortial tothe _Geperal  court-martial convened by _Court-Martial Convening Order #02-04

-

| Dated 23 May 20 _04 _ ,subjectto the following instructions:* _To be tried
wmmmmmﬂs_hm 2004, :
By ittt ot
Command or Ocder
b)(6
(b)(6) - N ‘ o . eral
Typed Neme of Oificer Otficiel CapecRy of Officer Signing
_Major General
Grade

— _(b®

On _[_J_[LML____ ,20_0__‘1_ .l(camedtnbe)sérvadacopymmofon(a'odmd)habovemnndm
(b)(6)

© e Mo of Triad Mo inasl ) Grade or Rank of Triel Counsel
. (B)©)
FOOTNOTES 1-mmrwmmm Insppliceble words are stricken.
2 Soe RCM, 601(a) concerning instiyctions, if nono, so state.
00 Form 458 Reverse

(’. AL, 0 Trne Lot

(b)(6)
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MJ: Accused and counsel, please rise.

The accused and his counsel did as directed.

MJ: Sergeant Travis, I now ask how do you plead. But before
receiving your pleas, I advise you that any motion to

dismiss any charge or to grant any other relief should be
made at this time.

You may take your seat.

ACC: Yes, sir.

MJ: I uhderstand vou would like to reserve motions and pleas,
Captain 6)(6) '

DC: Yes, sir.

MJ: I will allow him to do so.

1 received, prior to coming on the record, Appellate
Exhibit I, which outlines the milestone trial dates.

Are all- these dates agreed to by both counsel?

TC: Yes, sir.
DC: Yes, sir.
MJ: Now, I have changed one date. Originally, you had pleas

and forum due on 10 July 2004, with a motions hearing on
12 July. Now, certain motions are precluded after pleas
are entered. So I have moved the pleas and forum

selection to occur after the conclusion of the motions
hearing.

Does either counsel have any objection to that?

TC: No, sir.
DC: No, sir.
MJ: All right. So with the exception of changing the pleas and

forum date to 12 July 2004, the court will order these
dates to be complied with in the processing of this case.
Significant is the next session of court for motions is
12 June 2004. And the trial is set starting on the 24th
of July 2004.
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Now, Captain ®)6) are there any outstanding issues
of discovery in this case right now?

DC: Yes, sir, there are.
MJ: Have you filed that discovery request with the trial
counsel?
DC: I have.
~ MJ: I am going to give you a general advisemernt, counsel, that

I want to be updated on any issues with regard to
discovery, so that we can stay on this trial schedule,
which, again, may be aggressive in this environment. And
if there is going to be questions of superior officers
involved in operational commitments, again, I am going to
direct that interrogatories be used first. And after the
interrogatories are answered, that follow-up appointments
and personal interviews can occur afterwards, if
necessary.

The way I intend on being informed, the way I like to be
informed, is either in person, because you are both
stationed out at Camp Al Tagaddum, or you can do it via
e-mail by copying the opposing counsel. But all you
should request is an 802 or a 39(a) session. I don't
want to hear the dirty laundry through the e-mails.

Counsel understand that?

TC: Yes, sir.
DC: Yes, sir.
MJ: Is there anything else we need to address before taking a
recess? .
— TC: Request an in-absentia warning, sir.
"MJ: Sergeant-Tfavis, you have been arraigned on the charges and

additional charges and the specifications before this
court. That is an important step in the processing of
trial. What this means is your trial has begun. Now,
since your trial has begun, you have been arraigned, if
you were absent, this court can continue without you
being present. Now, that would only happen if your
absence was deemed voluntary. Now, the government has
the responsibility of getting you here to trial and
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making sure they have transportation. So if there is a
problem with transportation and you can't make it, that
is the government's problem. But if your absence is
voluntary on your part, and I or another military judge
hold a hearing, and we determine it was voluntary on your
part, meaning you meant to miss and you tried to miss
this session, this court may proceed without you being
present. And that is a substantial right, to be present
to defend yourself. And this court may proceed through a
determination of findings and, if necessary, even through

- a determination of an appropriate sentence, without you
being present, if your absence is voluntary.

Do you understand that?

ACC: Yes, sir.

MJ: So if something comes up that you can't meet the
12 July 2004, that's not going to work for vou, or the
trial date, you need to let Captain pyg = know so

she'll file a continuance. If a continuance is not
granted, you are required to be here in court.

Do you understand?

ACC: Yes, sir.-

MJ: Anything further from either counsel prior to recess?
TC: No, sir.

MJ: Anything further, Captain e

DC: I'm sorry, sir. No, sir.

MJ: The court is in recess.

The Article 39(a) session recessed at 2109, 19 August 2004.
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The Article 39(a) session opened at 0930, 13 July 2004.

MJ: The court will come to order. All parties present when the
court recessed are again present.

This court is being convened on the 13th of July instead
of the 12th of July due to travel problems. Counsel and
the military judge couldn't travel here on the 12th. So
there has been a one-day delay.

During the period of time we have been in recess, we have
had several 802 conferences. All of them were held
between the trial and the defense counsel and myself, not
in the presence of the accused. The purpose of those 802
conferences first centered around one of the government's
key witnesses, a Corporal pyg Thankfully, he was
released or escaped from terrorists that were threatening
to kill him. And he is now in Germany and heading to the
United States, which would be the basis for the reason
why I denied the government's request to allow the
Article 32 testimony to be used in lieu of personal
appearance.

We also discussed an IMC request the defense had
submitted. And yesterday, the court was informed that
the Commanding General, the convening authority, has
forwarded that request to the commanding officer of the
requested IMC. And it is anticipated that that request
will be approved, which would necessitate a new
continuance.

There is also several motions filed by the defense. I
don't have the exact number. But there are several that
are to be filed. And I inquired with the defense whether
they wanted to continue to litigate those motions now or
pause and wait to see if the IMC was approved, discussed
with the new counsel, and f£ind the status of Captain

(b)(6) with regard to whether she will stay on this
case or not. And I was told that defense's position was
to withdraw the motions and refile them after figuring
out which counsel will be staying on this case.

Last, we discussed new trial dates. There was a
continuance regquest by the defense asking for more time.
There were several outstanding issues of discoverv. BAnd
there was the issue of the status of Corporal e
whether the government would be able to produce nim iive,
here in Irag, and when that would be able to occur.
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Those issues are not resolved at this time.

And I informed counsel that I would set trial dates that
would establish milestones for filing of motions,
responses to motions, and a motions litigation date, and
that we would, at the conclusions of motions, set a trial
date. Hopefully by then, the defense will figure out
what dates they would like to go to trial and the
government would be able to figure out what dates they
can have all their witnesses available for trial.

~ The last issue was a concern that has been raised
throughout this trial, that witnesses are in a dangerous
situation. Several of the witnesses have been
interviewed at the Article 32. And there is some debate
as to whether it is a complete deposition or not, which
is one of the bases of the motions. But regardless, all
the defense witnesses that the government said they would
produce have not been deposed necessarily. I indicated
to counsel that, to preserve the testimony of those
witnesses, that the defense would be required to identify
those Marines that they felt were necessary and
essential, and I would order depositions of those
witnesses to occur as soon as practical, my theory being
that I want to preserve testimony, as several of these
witnesses are engaged in combat operations. And I was
disinclined to hear a motion to dismiss charges because a
witness's testimony was not preserved that the defense
had the ability to identify and get their testimony
preserved ahead of time.

Finally, we had discussed dismissing certain charges as
lesser included offenses. And today, I informed the
counsel that I thought that it would be more prudent to
wait until we find out which counsel will be representing

- Sergeant Travis so that when that happens there will be

o no lack of understanding, that everyone would understand

what charges are lesser included, what charges are
dismissed outright with prejudice, and which ones are
just being dismissed-as being lesser.included. That was -
a subject of one of the motions. And in the government's
answer, it indicated they were going to do that.

Does that fairly summarize the 802 conferences? I know
we discussed a lot of things. But those are the key
topics.

TC: Yes, sir.

12
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DC: Yes, sir.

MJ: Now, Captain @Wﬁv, " is it your desire to withdraw the
motions that you currently have filed for the defense?

DC: Yes, sir.

MJ: Captain(@“”j do you withdraw the motions that you filed
for the government at this time?

- TC: Yes, sir.

MT: Captain.mx& , have you had communications with the
counsel that has been requested to be an IMC in this
case? :

DC: Yes, sir.

MJ: And is it Lieutenant Colonel QI

DC: Yes, sir.

MJ: When do you anticipate that he will be receiving word

' whether_he has been made available to be detailed to this
case?

DC: Sir, I spoke to him last night, which was the 12th of July.
And he thought that he should know within the next 48
hours.

MJ: All right. Here is what I am going to direct happen. Once

the detailing and the counsel issue is resolved, provide
me notice by way of 802, either e-mail or in person. I
.want to know what counsel are staying on this case and
what counsel are detailed to this case for purposes of
both the government and the defense through motions. If
the counsel can work out a date that they would like to
submit to the court for the filing of motions, the
response to motions, and a motions litigation date, then
we should schedule that for two.dates and -- depending on
how many motions are filed. But there are so many
motions filed already, I think it would probably take two
days. If those dates are agreed to, I will order the
counsel to comply with those dates and set a 39(a). If
counsel can not agree to dates, then the counsel should
be prepared to request a 39(a) session. I will convene
the court and I will hear argument from each counsel on
what dates they propose for the filing of motions,
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response to motions, and motions litigation only. At the
conclusion, like I said before, of the motions, we will
set trial dates because I am sure that one of the motions
will revolve around witnesses' availability and
continuances.

Either counsel have any questions about that?

TC: No, sir.

DC: No, sir.

MJ: Is there anything else that I need to address at this time
before I take a recess until a 39(a) session for motions?

TC: No, sir.

DC: No, sir.

MJ: This court is in recess.

The Article 39(a) session recessed at 0937, 13 July 2004.
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AUTHENTICATION OF THE RECORD OF TRIAL
Pages 11 through 15
in the case of
Sergeant Matthew K. Travis, ®® © , U.S. Marine Corps, 2d

Battalion, 2d Marine Regiment, 1st Marine Division (REIN), Camp
Pendleton, CA . '

Pursuant to R.C.M. 1104 (a) (2) (B), the trial counsel authenticated
the Article 35(a) session in lieu of the military judge.

The military judge, Major ®)®) 4, was unavailable for
authentication due to absence trom the situs of the preparation of
the record of trial.

(b)(®)

aptain, U.S. Marine Corps Reserve
rial Counsel

b Aok 22X
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The Article 39(a) session was called to order at 1325,
19 August 2004.

MJ:

IMC:

MJ:

ACC:

MJ:

ACC:

DOD JUNE

This court is called to order at Al Fallujah Irag, in the
case of The United States versus Sergeant Matthew K.
Travis, United States Marine Corps.

a+ tha previous session of court, the judge was Major

o)e). <~ The court reporter and trial counsel are the same.

They have previously been sworn. Captain ©)E) is
still acting as the defense counsel. We have nere,
however, Lieutenant Colonelys 1 " who as I understand
was IMC'ed to the case.

Lieutenant Colonel(®)® , if you would like to put on
the record your qualifications, your legal status, status
as to oath, whether you have acted in any disqualifying
manner, and tell me about who is representing Sergeant
Travis.

Yoo . Vnn'r Hannr T am T.iantanant Colonel {b)(6)
(b)(B) . I am a judge
advocate certitied and sworn in accordance with Articles
27(b) and 42(a) of the UCMJ, respectively. I have acted
in no disqualifying capacity. I come to this case via
individual wilitary counsel request from the accused,
forwarded recommending approval by the Commanding
General, 1st Marine Division, General (rs) = ~and
approved by Colonel p)es) Chief Defense Counsel of the
Marine Corms. and endorsed by his successor, Colonel
{b)(6) I am lead counsel in this case. And we
wiil be naving Captain . act as assistant counsel
for Ser (b))

geant Travis.

Very well. Thank you.

Previously, your rights to counsel were gone through with
you, during the arraignment process of your trial, by the
previous judge. Now that you have -- do you need me to
repeat all those rights to you?

No, sir.

By whom do you wish to be represented?

Military judge alone.

Okay .
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That's fine. I told him to sit earlier.

So go ahead and keep your seat while we are speaking.
Counsel will stand up and down. That's fine. But I want

you to keep your seat unless either I or your attorney
ask you to stand. Okay?

ACC: Yes, sir.

MJ: You wish to be represented by who?

ACC: Lieutenant Colonel (b))

MJ: And who else?

ACC: Captain (b))

MJ: Okay. Both of them. 1Is that correct?

ACC: Yes, sir.

MJ: Okay. So Captain (b)6) was your detailed defense
counsel. So she was the one given to you automatically.
Obviously, from what Lieutenant Colonelwx@ just told
us, you put an individual military counser request in for
Lieutenant Colonel pyg) \nd it has been approved.

And he is here. So do you wish to be represented by any
other attorney, either military or civilian?

ACC: No, sir.

MJ: I have been detailed to this case by the Circuit Military
Judge of the Transatlantic Circuit. I am certified in
accordance with Articles 26(b) and (c¢) and sworn in
accordance with Article 42(a) of the UCMJ. I have not
acted in any disqualifying manner in this case. And I
will not be a witness for either side in the case. 2And I
am unaware of any matter which I believe may be a ground
for challenge against me. .

Do counsel for either side wish to voir dire or challenge
the military judge?

TC: No, sir.
IMC: None from the defense, sir.
MJ: The statutory waiting period has expired. The accused was
17
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already arraigned.

Also, at a previous session, you were given your forum
rights, in other words by who you wanted to be tried,
whether it was a members trial, which is like a jury
trial, or by judge alone.

Do you need me to repeat those rights to you?

ACC: No, sir.
- MJ: Now that you. have had a chance to speak with your
attorney -- and obviously from your guilty plea here

today, it seems that you would request to be tried by
military judge alone. 1Is that correct?

ACC: Yes, sir.

MJ: Are you requesting trial by military judge alone as part of
a pretrial ‘agreement that you have with the convening
authority?

ACC: Yes, sir.

MJ: Has anyone tried to force or threaten you to forgo trial by

members, including enlisted members?

ACC: No, sir.

MJ: So that is your freely made decision?

ACC: Yes, sir.

MJ: Your request for trial by military judge alone is approved.

This court-martial is now assembled.

o At an 802 conference that we held in the presence of both
defense counsel, trial counsel, the accused, and
obviously myself, before we came on the record, we
discussed the maximum punishment -applicable for the pleas
of guilty for the accused, and also the aspect of whether
Additional Charge I, Specifications 1 and 2, were either
multiplicious or an unreasonable multiplication of
charges. Both parties gave me their position. I did not
rule off the record. However, we did discuss that issue.
And we'll take that up later in the proceeding.

Do counsel for either side wish to add anything to my
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summation of the 802 conference?

TC: No, sir.
IMC: No, Your Honor.
MJ: The accused was previously arraigned.

need to get the pleas of the accused.

So accused and counsel, please rise.

The accused and his counsel did as directed.

However, we still

MJ: Sergeant TraV1s, I now ask you how do you plead. But
: before receiving your pleas, I advise you that any
motions to dismiss any of these charges or to grant any
other relief should be made at this time.

Lieutenant Colonel (b)®6)

DC: Sir, the defense has no motions.

And through counsel, the accused pleads as follows:

To Charge I and
the Sole Specification thereunder:

To Charge II and
the Sole Specification thereunder~
To the Specification:

To Charge III and
the Sole Specification thereunder:

Charge IV and
the Sole Specification thereunder:

Charge V and :
the Sole Specification thereunder:

19
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Not Guilty.

Guilty:

Guilty, excepting
The words “"to treat
an Iragi detainee
with dignity and
respact and.™ Of
the excepted words:
Not Guilty. To the"
specification as
excepted: Guilty.

. To the Charge:

Guilty. -

Not guilty.
Not guilty.

Not guilty.
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f_z '
Additional Charge I: Guilty.
Specification 1: Guilty.
Specification 2: Guilty.
Additional Charge II,
of the Charge: Guilty.
To Specification 1: Guilty, excepting

The words ®*Private
First Class
Jeremiah J. Trefny,
- U.S. Marine Corps,
and Private First
Class Joshua R.
Gabbey, U.S. Marine
Corps.” Of the
excepted words: Not
Guilty. To the
Specification as
excepted: Guilty.

As to Specification 2: Not guilty.

As to the Charge: Guilty.

Additional Charge III: Not Quilty.

And the Sole Specification thereunder: Not guilty.

Additional Charge IV and

the Sole Specification thereunder: Guilty.

Additional Charge V and

the Sole Specification thereunder: Not guilty.
MJ: I understand your pleas. You may be seated.

The accused and his counsel did as directed.

MJ: Sergeant Travis, there is a lot of charges here. So I want
to make sure that you understand your pleas. I know your
counsel and I do. And I have seen the pretrial
agreement. But in essence, your counsel just stated you
are going to plead guilty to two dttempts, one attempt to
be cruel and maltreat -- cruelty and maltreatment, one
attempt for an assault consummated by a battery; in
addition, one conspiracy to maltreat; one specification
of dereliction of duty; and one specification of false
official statement. So there is five charges -- or five
different charges. :

Do you understand that?
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ACC: Yes, sir.

MJ: Does that accord with your recollection?
ACC: Yes, sir.
MJ: Also, I asked your attorneys if they had any motions that

they wanted to present. Some motions need to be entered
before you enter pleas. In other words, they need to be
brought up and litigated. There were some motions that
are not part of the record that were in a file that I
received upon coming to Iraq.

And I understand that those motions -- at some point,
obviously, the case was perhaps going to be contested, so
some motions were filed.

You need to understand that by your pleas of guilty you
waive, or in other words you give up, the right to file
all those motions or any adverse decision that could have
come from those against you or any favorable decision
that could have come on those against you.

Do you understand that?
“ACC: Yes, sir.

MJ: Okay. Sergeant Travis, I will only accept your guilty
pleas if you understand their meaning and effect. I am
now going to discuss all of your pleas of guilty with you
to those five different specifications or charges.

And I want you to keep a copy of the charge sheets in
front of you so that you may refer to them readily.

I see that you have that.
Any questions about that?
ACC: No, sir.

MJ: Sergeant Travis, a plea of guilty is the strongest form of
proof known to the law. Based on your pleas of guilty
alone, without receiving any evidence, this court-martial
can find you guilty of the charges and specifications to
which you have just entered pleas of guilty.. Your pleas
of guilty will not be accepted by me therefore unless you
understand that by pleading guilty you admit every
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element of the offenses to which you are pleading guilty
and you are pleading guilty because you really are
guilty. .

If you do not believe you are gullty, then you should not
plead guilty for any reason.

Do you understand that?

ACC: Yes, sir.

MJ: Okay. I want you to relax too, while you are sitting
there. Okay? Just relax so you can pay attention.

Even if you believe you are guilty, you still have a
legal and a moral right to enter a plea of not guilty and
to require Captain g to prove this case against you
if he can by legal ana competent evidence beyond a
reasonable doubt.

If you were to plead not guilty, you would be presumed
under the law to be innocent. And only by producing
evidence and proving your guilt beyond a reasonable doubt
could the government overcome that presumption of
innocence to which you are entitled.

Do you understand that?

ACC: Yes, sir.

MJ: By your pleas of guilty to these charges and specifications
you waive, or in other words you give up, certain
important rights. You keep all of these rights with
regards to the charges and specifications to which you
have entered pleas of not gquilty. 8o only for those
specifications to which you have entered pleas of guilty
do you give up the following rights:

First, the right against self-incrimination. That is the
right to say nothing at all about these. offenses.

Second, the right to a trial of the facts by this
court-martial. That is the right to have this
court-martial decide whether or not you are guilty, based
on evidence presented by the government and, if you
choose to do so, by the defense. .

Third, the right to confront and cross-examine witnesses
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MJ:
IMC:
MJ:
TC:

MJ:
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that are called against you and to call witnesses on your
own behalf.

Do you understand these rights?
Yes, sir.

Have you discussed these matters with your counsel? - And do
you agree to give up these three rights with regards to
the charges and specifications to which you have entered
pleas of guilty and to answer my questions?

Yes, sir.

Lieutenant Colonel ®Y© what advice have you given your
client as to the maximum punishment he is facing for only
those charges and specifications to which he is pleading
guilty?

Sir, the defense has calculated eight years.

Okay. And what about the rest of the punishment? What
sort of discharge do you calculate?

Oh. I'm sorry, Your Honor. Yes. Dishonorable discharge,
total forfeitures, eight years confinement, and any other
lawful punishment.

Ckay. And reduction to E-17?

Yes, Your Honor.

Do you agree with that, Captain (b)(6)
Yes, sir.

As do I. According to my calculations, the maximum
punishment you. are facing for the charges and
specifications to which you have entered pleas of guilty
is confinement for a period of up :to eight years,
forfeiture of all pay and allowances, reduction to pay
grade E-1, and a discharge from the Naval service with a

®)E)

Your attorney also said, "any other lawful punishment."
Those are always options too. Those include-restriction,
a fine, other issues like that. I don't see a fine as
being applicable here, however.
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Do you have any questions about that?

ACC: No, sir.
MJ: Have you had enough time to discuss your rcase with -- I
guess principally with Lieutenant Colonel ()(6) because

he's new on the case. So have you had enough time to
discuss the case with him?

ACC: Yes, sir.
- MJ: And also with Captain (b))
ACC: Yes, sir.
MJ: Do you believe that their advice has been in your best
interests?

ACC: Yes, sir.

MJ: Are you pieading guilty wvoluntarily?

ACC: Yes, sir.

MJ: Has any;ne tried to force or threaten you to plead guilty?

ACC: No, sir.

MJ: In +dust a moment, you will be placed under oath by Captain
(b)(6) And we are going to discuss the facts of your

case. If what you say is not true here in court, the
government could use your statements against you in a
prosecution for perjury or making a false official
statement. In addition, in this trial here today, the
government may later ask that I consider all your
statements .against you in the sentencing phase of the
trial.

Do you have any questions about that?
ACC: No, sir.
MJ: Please rise, face Captain(mw) , and he will swear you in.
The accused was sworn.

MJ: There is a stipulation of fact in this case.
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ACC:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

TC:

IMC:

MJ:

DOD JUNE

And I thank both parties on the record, as I usually do,
when I get these things in advance instead of five
minutes before trial. So I appreciate getting the
stipulation of fact.

Although I may still ask you a lot of guestions, this
gives me a good understanding of what happened, so I am
not in the dark, on the stipulation of fact. The
original stipulation of fact has been marked as
Prosecution Exhibit 1 for identification.

I am now showing you this prosecution exhibit. Is this
your signature which appears on -- although it is not
numbered, it appears to be the fourth page? '

Yes, sir.

Prior to signing this stipulation of fact, did you read it

over completely and discuss it with your attorneys?

Yes, sir.

Do you understand everything contained in the stipulation

of fact?
Yes, sir.
Is everything in the stipulation the truth?

Yes, sir.

Now, it is my experience that a lot of times the counsel,

the lawyers, draft up these stipulations of fact. And
that's understandable. However, if there is anything in
here that is not true or that's inaccurate or overstates
or understates a fact as we go through it, I want you to
tell me. Okay?

Yes, sir.

Do counsel for both sides agree to the stipulation and that

these are your signatures?
Yes, sir.

Yes, Your Honor.

At this point, Sergeant Travis, we are going to discuss the
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ACC:

MJ:

ACC:

ACC:

MJ:

TC:

IMC:

MJ:

ACC:

MJ:

stipulation of fact to ensure that you understand it and
agree to its uses. A stipulation of fact is an agreement
between the trial counsel, the defense counsel, and
yourself that the contents of the stipulation are true
and, if entered into evidence, are uncontradicted facts-
in your case. You have a right not to enter into the
stipulation of fact. And I am certainly not going to
consider it as an exhibit without your consent.

Do you understand that?
Yes, sir.

Has anyone forced or threatened you to enter into the
stipulation?

No, sir.

If I admit the stipulation into evidence, it will be used
in one of three ways. First, I will use it to determine
if you are in fact guilty. Second, I will use it to
determine an appropriate sentence in your case. And
lastly, appellate courts and reviewing authorities, when
they look at your case after we'‘re done here today, may

also look at the stipulation of fact in ascertaining your
case.

Do you understand and agree to those three uses?
Yes, sir.

Do counsel for both sides also agree?

ies, sir.

Yes, Your Honor.

Sergeant Travis, a stipulation of fact ordinarily cannot be

contradicted. So if this stipulation of fact is
contradicted after I accept your pleas, then it will be
necessary for me to reopen my inquiry and to ask you more
questions.

Do you understand that?

Yes, sir.

Lieutenant Colonel (b)X€) is there any objection to
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IMC:

ACC:

MJ:

IMC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

DOD JUNE

Prosecution Exhibit 1 for identification?
No objection, Your Honor.

Prosecution Exhibit 1 for identification is admitted into
evidence and the words "for identification" are stricken.

In just a moment, Sergeant Travis, I am going to explain
the elements for each one of the offenses to which you
are pleading guilty. By "elements," I mean the facts
that the government would have to prove beyond a
reasonable doubt before you could be found guilty if you
had pled not quilty. '

When I list each of the elements, I want you to ask
yourself if it is true and whether you want to admit that
it is true. Then I want you to be ready to talk to me
about the particular facts of your case.

Do you have any questions about that?

No, sir.

Before we do that, please take a look at the‘top of the
charge sheets, both of them. Is all the information
contained in blocks one through nine accurate?

Your Honor, can we have a moment?

You may.

Blocks one through nine on the top of the charge sheets
contain administrative data about you. I want to ensure
that all that information is correct.

Sir, it is correct.

Did you enlist in the United States Marine Corps on
29 November 2000 for a period of four years?

Yes, sir.
Is that your second enlistment?
Yes, sir.

When was your first?
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ACC: From '96 to 2000.

MJ: So at the time of all of these offenses, since they
occurred on 13 April of this year, and 16 April of this
year for the false official statement, you obviously,
since you were in Irag, were on active duty. Correct?

ACC: Yes, sir.

MJ: And you have never been discharged or released from active
duty. Right? :

ACC: No, sir.

MJ: Is that your Social Security number in Block 2?

ACC: Yes, sir. It is. '

MJ: In each of the specifications and the charges to which you

are entering pleas of guilty, is your name and rank
correctly stated?

ACC: Yes, sir.

MJ: Okay. -We are going to go through the charges exactly as
they are on the charge sheet. I think that leaves us
with the last charge as being the latest in date anyway,
which is the 16 April false official statement.

So we are going to start with Article 92 where you pled
guilty under Charge II. So under Charge II and the Sole
Specification thereunder, you have pled guilty to the
offense of dereliction of duty. The elements of that
offense are as follows:

First, that you had certain prescribed duties, namely, to
protect an Iragi detainee from physical harm;

Second, that you had knowledge of those assigned duties,
-or that duty;

And third, that on or about 13 April 2004, at FOB Al
Mahmudiyah, Irag, you were willfully derelict in the
performance of those duties by, obviously, failing to
protect the Iragi detainee from physical harm.

Do you understand those three elements?
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ACC: Yes, sir.

MJ: Do those elements correctly describe what you did?
ACC: Yes, sir.
MJ: Now, "FOB," is that forward cbservation base?
ACC: Yes, sir. It is.
> MJ: And do you say that "Mahmudiyah"?
ACC: Mahmudiyah.
MJ: Mahmudiyah?
ACC: Yes, sir.
MJ: Okay. Where is that at?
ACC: It's east of Baghdad.
MJ: So obviously, you were stationed up there. Right?
ACC: Yes, sir.
MJ: Is that where the -- well, this individual that we are

talking about, this unknown Iragi national detainee, I
guess, was being held in a cell, or a prison? What was
out there?

ACC: It was our holding facility, sir.

MJ: Holding facility. Okay. What was your actual title?
ACC: I was the sergeant of the guard.

MJ: I have just read you the elements under Charge II and the

Sole Specification. I need to read you some definitions.
A “duty" may be imposed by regulation, lawful order, or
custom of the service. Because I spoke to you had a
duty. Do you remember that?

ACC: Yes, sir.

MJ: A person is "derelict" in the performance of duty when he
willfully fails to perform that duty or those duties or
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when he performs them in a culpably inefficient manner.

"Dereliction" is defined as a failure in duty, a
shortcoming, or a delinquency. And in this case,
dereliction could have been either willfully or
negligently be derelict.

You know '"negligently®" would be if your boss gave you an
assignment to do, and you got busy and just didn't do it.
You might have been derelict in your duties, but you
didn't mean to do it. It was negligent.

"Willfully, " just like it sounds, means that you
intentionally did something to be derelict, to go against
the order you had received, to not comply with the order
that you received.

Do you understand that?

ACC: Yes, sir.

MJ: So in this case, do you agree that you were willfully
derelict?

ACC: Yes, sir.

MJ: "Willfully" means intentionally. It refers to the doing of

an act knowingly and purposely, specifically intending
the natural and probable consequences of the act.

All right. You had duties, according to your stipulation
of fact, to act then as the sergeant of the guards. 1Is
that correct? :

ACC: That is correct.
MJ: When did you first get that duty?
ACC: When I first got to Al Mahmudiyah.
MJ: What date was that, about?
ACC: I don't know, sir.
MJ: wWhat month?
ACC: March, sir.
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So it was at least maybe a month before 13 April 2004°?
Yes, sir.
Who told you about your duties?

Staff sergeant (b}6) came in and woke me up and told me I
had guard.

Staff Sergeant who?
Staff Sergeant (b))
®&)E) |

Yes.

Okay. He told you, you had guard on that specific day.
Correct? ’

Yes, sir.

Did you‘have guard previously also?

No, sir.

This was the first day?

Yes, sir.

Were your duties explained to you?

Yes, sir.

Did you understand what your duties were?

Yes, sir.

What do you think your duties were? -You have pled guilty
to being willfully derelict of your duties. What do ydu

think your duties were in relation to this Iraqgi
detainee?

I was supposed to feed him, and make sure he gets head
calls, make sure his medical needs are met, protect him
from other Iragis and other military personnel.

So to make sure that his health and comfort needs are being
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pron —.

taken care of and protect him from fellow Iraqi

detainees?

ACC: Yes, sir.

MJ: And also from who?

ACC: Other military personnel.

- MJ: Okay. Including other Marines?

ACC: Yes, sir.

MJ: Because maybe if some Marine's buddy got blown up or shot
or something, he might want to take it out on the Iragi?

ACC: Yes, sir.

MJ: Okay. I hoticed when you pled, Lieutenant Colonel )@s)

with the language being taken out that you did, the
specification reads a little bit awkwardly in that it
reads "and that he willfully failed to protect the said
Iragi detainee." And there is really no "said Iraqgi
detainee." It should just be "the Iragi detainee" or "an
Iraqi detainee."

Are you confused by that at all, Sergeant Travis?

ACC: No, sir.

MJ: Okay. 1In the stipulation of fact, it says that you were
the senior NCO that was on-shift at that time, that you
had junior Marines working for you. 1Is that correct?

ACC: That's correct, sir.

MJ: So when you say you were "sergeant of the guard," what
billets were the people -- or did they have, the people
who worked underneath you? . ’

ACC: We all shared the same billets. The only thing that I done

over them was fill out the paperwork. :
MJ: And obviously, from the look of the charge sheet, they were
junior in rank. Right? .
ACC: Yes, sir.
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MJ: So no matter what your duties are, I imagine you are going
to have a supervisory role over them because you are a
sergeant. Right?

ACC: Yes, sir.
MJ: And they were PFCs?
ACC: Yes, sir.
_ MJ: It also says that your OIC, Captain ()6 instructed

you on your duties numerous times, your duties to --
about what to do with these Iraqi detainees? Is that

true?
ACC: Yes, sir.
MJ: What is your MOS?
ACC: 0311.
MJ: And have you gone through all of the training on how to

deal with EPWs, and such training as that, even without
the Captain talking to you about this?

"ACC: Yes, sir. I understand the five S's and the T.

MJ: Right. I couldn't remember it. Thank you. Segregate, et
cetera, all that, the five S's and T?

ACC: Yes, sir.

MJ: Okay. So you agree then that, as the Specification states,
that your duty was to protect the Iragi -- or an Iragi
detainee from any physical harm. Is that correct?

ACC: That is correct, sir.

MJ: So this Staff Sergeant, he gave you the duty for that
specific day. Is that right? )

ACC: Yes, sir.

MJ: Staff Sergeant (b)(®) Is there any question in your mind
about what you were supposed to do. there?

ACC: No, sir.
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MJ: -Did he give you specific instructions?

ACC: Yes, sir.

MJ: And you performed the duty, I guess,‘for.a little while
that day. Right?

ACC: Yes, sir.

MJ: How long did you faithfully perform your duties of

protecting and overseeing that Iragi detainee before this
incident happened?

ACC: For that day, it was around -- started around, like, 11,
sir.

MJ: 1100, this happened?

ACC: Yes, sir. Our shift changes at 1230.

MJ: So 1100. Obviously not 2300. 1100. Right?

ACC: Yes, sir.

MJ: And what time did you go on?

ACC: We went on at 0630.

MJ: So about 1100 this incident happened. Right?

ACC: Yes, sir.

MJ: So at tha£ point, you had already been taking care of your
duties for, what, four and a half hours, I guess?

ACC: Yes, sir.

MJ: Do you agree that being derelict in the performance of your

duties here to protect the Iragi detainee from physical
- harm was willful.on your part? .

ACC: Yes, sir.
MJ: Obviously it is, because we are going to get to other
charges when we talk about it. Right?
ACC: Yes, sir.
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MJ: About the wires?

Could you have performed your duties properly to protect
the Iragi detainee from physical harm if you had wanted

to?

ACC: Yes, sir.

MJ: Did you have any permission or authority from anyone to be
derelict in the performance of your duty?

~ ACC: No, sir.

MJ: Did you think you had permission or authority from anyone
to be derelict in the performance of your duty?

ACC: No, sir.

MJ: What do you think you could have done to have not been
derelict?

ACC: Took it up the chain; asked the HET guys, the HET

interpreters, to talk to him; or isolate him by himself.

MJ: So what did you do, in your own words -~ we are obviously
going to get there. But in your own words, how did you
fail to protect the Iragi detainee from physical harm?
What harm came to him?

ACC: He got shocked.

MJ: Okay. That is from a later charge we are going to talk
about. Right?

ACC: Yes, sir.

MJ: Okay. But when I talk to you about these charges, I have

got to make sure that each charge stands on its own.
That's why I am asking you sometimes what appear to be
obvious questions. Okay?

ACC: Yes, sir.
MJ: So he got harmed by a shock from a wire. Right?
ACC: Yes, sir.
MJ: And that was when it touched his body and not his cell.
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Right?

ACC: Yes, sir.

MJ: Did you call it a cell, or a holding tank, or what did you
call it?

ACC: It's cages.

MJ: '~ His cages -- or his cage?

~ ACC: Yes, sir.

MJ: Do you have any questions about Charge II and the Sole
Specification thereunder?

ACC: No, sir.

MJ: Do counsel for either side desire any further inquiry?

TC: No, sir.

IMC: No, Your Honor.

MJ: Again, "the stipulation of fact helps me in ascertaining

your plea here. In fact, it says that physical harm
actually did befall the detainee. Let's move on.

The other four charges are on the additional charge
sheet.

The first one is, first two specifications under
Additional Charge I, you pled guilty to the offense of
attempting to commit a violation of the UCMJ.

Now, an "attempt" is what is called an inchoate crime.
Okay? The law allows you sometimes to be punished for
attempting to do something, even though you don't
actually carry it out, just as long as you take a
substantial step towards carrying it out.

Do you understand that?
ACC: Yes, sir.
MJ: It is the same thing with a conspiracy, with the exception

that with the conspiracy you can be found guilty of
conspiring and actually committing the crime.
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Do you understand that?
ACC: Yes, sir.

MJ: Okay. I am sure you have talked about this with your
lawyers. I just want to get it on the record that you
understand what is going on here. So when I talk to you
about these attempts, it is necessary that I explain to
you what an attempt is and also talk about the underlying
offense that you are pleading guilty to attempting to
commit.

Do you understand that?

ACC: Yes, sir.

MJ: Starting with Specification 1 under Additional Charge I,
you have pled guilty to the offense of attempting to
commit a violation of the UCMJ, namely cruel -- cruelty

and maltreatment of an unknown Iragi national detainee.

The elements of that offense are as follows:

First, .that on or about 13 April 2004, at FOB Al
Mahmudiyah, Irag, you did certain acts, that is
encouraging Private First Class Andrew J. Sting, United
States Marine Corps, to attach, and aiding in the
attachment of, live electrical wires to the detainee's
cage in order to electronically -- or, excuse me,
electrically shock the detainee when he touched the cage;

Second, that the acts were done with the specific intent
to commit the offense of cruelty and maltreatment;

Third, that the acts committed amounted to more than mere
preparation, that is they were a substantial step and a
direct movement toward the commission of the intended
offense of cruelty and maltreatment;

And fourth, that such acts apparently tended to bring
about the commission of the offense of cruelty and
maltreatment, that is, the acts apparently would have
resulted in the actual commission of the offense of
cruelty and maltreatment but for a circumstance unknown
to you or an intervening circumstance which prevented the
completion of that offense. -

Do you understand those elements?
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ACC: Yes, sir.

MJ: That is a mouthful. But basically, it is explaining that,
but for the fact that it didn't work when you all tried
to shock the individual by wiring up the cage, it would
have worked.

Do you agree with that?

ACC: Yes, sir.

- MJ: In other words, you were trying to make it work. It just
didn't work. 1Is that a correct assessment of what
happened?

ACC: Yes, sir.
MJ: The elements of the attempted offense here -- the attempted

offense was cruelty and maltreatment. Now, we just went
through cruelty and maltreatment earlier.

The elements of that offense is that --

Or I'm sorry. We did not go through that earlier. We
will go through it now.

The elements of cruelty and maltreatment are two:

First, that this unknown Iragi national detainee was
subject to your orders;

And second, that on or about 13 April 2004, at FOB Al
Mahmudiyah, Iraqg, you were cruel toward and maltreated
the unknown Iragi national detainee by encouraging
Private First Class Andrew J. Sting, United States Marine
- Corps, to attach, and aiding in the attachment of, live
electrical wires to the detainee's cage in order to
electrically shock the detainee when he touched the cage.

Those are the elements. Do you undérstand those?

ACC: Yes, sir.
MJ: Since we are on this Charge, I am going to read you the
definitions of the -- of cruelty of maltreatment. Okay?
ACC: Yes, sir.
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MJ: I want to make sure you understand those.

The cruelty or maltreatment must be real, although it
does not have to be physical.

The imposition of necessary or proper duties on a Sailor
or Marine and the requirement that those duties be
performed does not establish this offense even though the
duties are hard, difficult, or hazardous.

So certain things are going to be within the parameters
- of not being cruelty or maltreatment. In other words
like a DI yelling at you in boot camp, it's authorized.

Do you understand that?
ACC: Yes, sir.

MJ: Other things, like attempting to shock somebody with live
electrical wires who is under your care as sergeant of
the guard would appear to me might qualify for cruelty or
maltreatment.

Do you agfee with that?
~ ACC: Yes, sir.

MJ: This is key. "Subject to the orders of," as it is in the
element of cruelty and maltreatment, includes persons
under the direct or immediate command of the accused,
that is you, and all persons who by reason of some duty
are required to obey the lawful orders of the accused,
even if those persons are not in your direct chain of
command .

In other words, here it looks like you can be cruel and
maltreat this individual even though he is an Iraqi
national detainee. He doesn't have to be a fellow Marine
or Sailor.

Do you understand that?

ACC: Yes, sir.
MJ: Do you agree with that?
ACC: Yes, sir.
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Have you had a chance to discuss this issue ‘with your
attorneys?

Yes, sir.

"Cruel" and "maltreated” refer to unwarranted, harmful,
abusive, rough, or other unjustifiable treatment which
under the circumstances results in physical or mental
pain or suffering and is unwarranted, unjustified, and
unnecessary for any lawful purpose.

Assault, improper punishment, and sexual harassment may
constitute the offense.

Any questions about those definitions?

No, sir.

‘Do you believe that you were attempting to be cruel and to

maltreat this unknown Iragi national detainee?

Yes, sir.

When we first came on the record, you explained one of the
things you could have done would be you could take this
issue up through your chain of command. Right?

Yes, sir.

And I think you have mentioned that through your
stipulation of fact. Also, you could have done other
issues, I guess, to deal with the prisoner, have him
removed or do something else other than shocking him with
live electrical wires.

Do you agree with that?

Yes, sir.

Do you believe that it was necessary for you to carry out
your duty as sergeant of the guard, to encourage and aid
in the attachment of live electrical wires to his cage?
No, sir.

Do you believe that that constitutes cruelty or

maltreatment toward somebody who is subject to your
orders?
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ACC: Yes, sir.

MJ: So on 13 April 2004, do you agree that you attempted to
commit the offense of cruelty and maltreatment?

ACC: Yes, sir.

MJ: How do you think you specifically attempted to commit that
crime? .

- ACC: By initiating it, sir.

MJ: What did you do?

ACC: I brought the wires in the tent.

MJ: You brought the wires from the tent?

ACC: Into the tent.

MJ: Into the tent? From where?

ACC: From outside, sir.

MJ: What kind of wires were they?

ACC: Comm wire.

MJ: Do you work in comm?

ACC: No, sir.

MJ: You knew they were wires of some sort, however, I guess?

ACC: Yes, sir.

MJ: Did you know that they were capable of carrying an
electrical charge, as most wires are?

ACC: Yes, sir.

MJ: You brought them into the tent. And was this cage inside
of the tent?

ACC: Yes, sir.

MJ: Was it air conditioned?
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ACC: No, sir.

MJ: And when you brought the wires into the tent, tell me what
happened then.

ACC: I brought the wires into the tent and I -- just asked me
what I was going to do with them.

MT: Who did?

ACC: PFC Sting. I told him I was going to attach them to the

- cage, keep him from touching the cage.
MJ: Why were you concerned about keeping him from touching the

cage? It explains it in your stipulation of fact, but I
would like to hear you say it?

ACC: The other day, he was throwing trash out and basically
being obnoxious.

MJ: So it was an unruly Iragi detainee?

ACC: Yes, sir.

MJ: He wasn't just sitting there like Caspar Milquetoast.
Right?

ACC: No, sir.

MJ: All right. So he was being unruly. And so you told PFC
Sting what you were going to do -- what you wanted to do?

ACC: Yes, sir.

MJ: And you actually brought the wire in, which I guess could

count as a substantial step towards carrying that out.
Wouldn't you agree with that?

ACC: Yes, sir.

MJ: Now, I noticed that -- later in a different charge, when we
talk about conspiracy, which we will do. It's another
sometimes difficult concept to understand -- your

attorney took out PFC Trefny and PFC Gabbey out of that
specification, in pleading guilty to it. Who are those
individuals?

ACC: They were two members of the guard force also.
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MJ: Okay. So this issue that we are talking about, this
attempt, only dealt with PFC Sting. 1Is that correct?

ACC: Correct.

MJ: So it was just you and PFC Sting?

ACC: Yes, sir.

MJ: And what was your relationship with PFC Sting?

- ACC: He was a member of my guard force.

MJ: So you had -- you were above him in the chain of command, I
quess?

ACC: Yes, sir.

MJ: Captain ()€ did I already give the definition of what
preparation consists 0of? I don't think I did.

TC: You did not, sir.

MJ: Ckay. -Thank you.

"Preparation" consists of devising or arranging the means
necessary for the commission of an attempted offense.
These acts which you did must amount to a substantial
step and a direct movement toward the commission of the
intended offense of cruelty and maltreatment.

A "substantial step" is one that is strongly
corroborative of your criminal intent and is indicative
of your resolve to commit the offense. Whether or not
the offense of cruelty and maltreatment actually occurred
or was completed, you must have intended every element of
the cruelty and maltreatment.

Do you understand that?

ACC: Yes, sir..

MJ: In other words, if you sit around and you decide in your
own mind that you are going to shock this Iragi national
detainee, that is not a crime. However, if you attempt
to do so, that could be a crime if you take a substantial
step towards committing that offense of cruelty and
maltreatment.
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Do you understand that?
ACC: Yes, sir.

MJ: So do you agree that, by 901ng and getting the wire and
discussing what you are going to do with PFC Sting, was a
substantial step towards committing the crime of cruelty
and maltreatment?

ACC: Yes, sir.
MJ: Besides getting the wire, it says here that you
encouraged -- it says you encouraged him to attach, and

then you aided in the attachment of, the llve electrlcal
wires. Is that true?

ACC: Yes, sir.
MJ: Tell me how that happened.
ACC: Well, I went and got the wires. And I told him my plan. I

was going to do it. But I didn't go through with it. He
went through with it. And he asked -- well, we agreed to
attach “them to the cage. And PFC Sting went ahead and
attached them to the cage.

MJ: Ckay. And how did he do that?

ACC: I guess, he plugged it into the converter box and attached
them to the cage.

MJ: The stlpulatlon of fact says that he had some experience or
at least thought he had some experience because his dad
was an electrician. Is that right?

ACC: Yes, sir. He said he trained under his dad for a couple of
years before he came in the Marine Corps.

MJ: He obviously didn't know-enough to make it.work. Right?

ACC: I guess not, sir.

MJ: - But if he would have known enough to make it work, you

agree it would have been cruelty and maltreatment towards
the Iragi national detainee?

ACC: Yes, sir.
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So in your own words, how do you believe that you
encouraged him to attach the wires?

Because I told him the plan and I brought the wires into
the tent.

Also, it says that you aided in the attachment of the wires
to the detainee's cage. How did you do that?

Because I initiated it, sir.

We talked about how you could have avoided doing this.
Correct?

Yes, sir.

Do you agree that you actually attempted to be cruel
towards and to maltreat the Iragi national detainee?

Yes, sir.

Do you believe that by encouraging and aiding in the
efforts, that you attempted to do so?

Yes, sir.

Did you have a chance to speak with your attorneys about
the concept of aiding and abetting?

Yes, sir.

You state in your stipulation of fact that you had no legal
justification or excuse for your act.

Do you really believe that?

Yes, sir.

And obviously, getting the wire and talking with him on how
to do it and encouraging and-aiding in the attempted
commission of this offense, those are clearly substantial
steps made towards actually committing the offense.

Do you agree with that?

Yes, sir.

So this whole thing would have been successful if what?
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If, I guess, the cage wasn't grounded or if the box worked.

Okay. So there was either too little of an electrical
charge or perhaps there was a ground somewhere for the
cage. Right?

Yes, sir.

That kind of stopped it, kind of like when you ground
something on your car batt:ery'>

Yes, sir.

No one forced or coerced you into attempting to commit the

offense of cruelty and maltreatment. Correct?

No, sir.

You could. have avoided doing that if you had wanted to?
Yes, sir.

Again, your stipulation of fact is instructive on this
Specification.

Do counsel for either side desire any further inquiry?
No, sir.

No, Your Honor.

Sergeant Travis, do you need a break or are you okay?

I am good, sir.

Okay. My plan is to go through taking a guilty plea and

going through the facts of the remaining three
specifications and then we'll take a short break. Okay?

Yes, sir. ’

If you need a break before that, let me know.

Under Specification 2, we have another attémpt So I
have already talked to you all about attempts So you
understand that now. Right? .

Yes, sir.’
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MJ: Let me read you the elements under Specification 2. Here
you have pled guilty to the offense of attempting to
commit an assault consummated by a battery. The elements
of that offense are as follows:

First, that on or about 13 April 2004, at FOB Al
Mahmudiyah, Iraqg, you did certain acts, that is
encouraging Private First Class Andrew J. Sting, U.S.
Marine Corps, to attach, and aiding in the attachment of,
live electrical wires to a detainee's cage in order to
electrically shock the detainee when he touched the cage;

Second, that the act was done with the specific intent to
commit the offense of committing assault -- or excuse me,
assault consummated by a battery;

Third, that the act amounted to more than mere
preparation. That is these acts were a substantial step
and a direct movement toward the commission of the
intended offense;

And fourth, that such acts apparently tended to bring
about the commission of the offense of assault
consummated by a battery. That is the act apparently
would have resulted in the actual commission of assault
consummated by a battery except for a circumstance
unknown to you or an unexpected intervening circumstance
which prevented completion of that offense.

Do you understand those elements?

ACC: Yes, sir.

MJ: Do those elements correctly describe what you did?

ACC: Yes, sir.

MJ: I already discussed the definition of '"preparation." Do

you need me to repeat that?

ACC: No, sir.

MJ: The elements of the underlying offense, however, I do need
to discuss. In other words, I told you what an attempt
is. Now I need to discuss the underlying offense of
assault consummated by a battery.

The elements of that offense would be that on or about
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13 April 2004, at FOB Al Mahmudiyah, Irag, you did bodily
harm to an unknown Iragi national detainee;

Second, that you did so by the attachment of live
electrical wires to the detainee's cage in order to
electrically shock the detainee when he touched the cage;

And third, that the bodily harm was done with unlawful
force or violence.

~ In other words, I understand that it looks like the issue
with the cage, nothing happened. He didn't get any harm,
did he?
ACC: No, sir.
MJ: But you attempted to commit an assault consummated by a
battery.

Do you understand that?

ACC: Yes, sir.

MJ: That's fancy legal jargon, but a "battery" just means an
offensive touching of some sort, either harmful or

inappropriate. So it is called an assault consummated,
going along, with a battery.

Do you understand that?
ACC: Yes, sir.

MJ: An "assault® is an attempt to offer with unlawful force or
violence to do bodily harm to another.

An assault in which bodily harm is actually inflicted is
called a "battery."

A "battery" .is an unlawful and intentional application of
force or violence to another. The act must be done
without legal justification or excuse and without the
lawful consent of the victim.

"Bodily harm" means any physical injury to or offensive
touching of another person, however slight.

Do you understand that definition?

48

DOD JUNE 347

ACLU-RDI 2320 p.58
DOD055430



ACC: Yes, sir.

MJ: In other words, sometimes people can give permission to be
hit. Right? Like there are some people that are crazy
and they play rugby. Right?

ACC: Yes, sir.

MJ: If you go out on a rugby field, you are giving permission
to get hit. Aren't you?

~ ACC: Yes, sir.

MJ: But in this case, I doubt that the Iraqi national detainee
was giving permission to be shocked. Right?

ACC: Yes, sir;

MJ: So he didn'; consent to that. Do you agree with that?

ACC: Yes, sir.

MJ: We talked all about the attempt already before. So do you

agree that you attempted to commit an assault consummated
by a battery on 13 April 2004 against this Iragi national

detainee?

acc: Yes, sir.

MJ: Tell me in your own words again how you attempted to do
that.

ACC: I brought the wires in. I initiated it. I told PFC Sting
my plan.

MJ: Any legal justification or excuse for your act?

ACC: No, sir.

MJ: You intended to commit-an assault consummated by a battery.
Correct?

ACC: Yes, sir.

MJ: In other words, again, just like we discussed, if it wasn't

for the low voltage, if that's the right term, or the
grounding of the cage, it would have happened: Right?
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ACC: Yes) sir.

MJ: And do you believe that encouraging this PFC to attach and
actually aiding in the attachment of the live electrical
wires to the cage were more than just mere preparation,
in other words, they were substantial steps towards
committing the offense?

ACC: Yes, sir.

MJ: In other words, mere preparing or thinking about preparing
isn't enough. You have to take a substantial step
towards committing the offense.

Do you understand that?

ACC: Yes, sir.

MJ: Do you beiiéve you did that here?

ACC: Yes, sir.

MJ: And again, you believe your attempts would have been

successful but for the intervening cause. Right?

ACC: Yes, sir.
MJ: Something unknown to you. Right?
ACC: Yes, sir.
MJ: No one coerced you into committing this offense. Right?
ACC: No, sir.
MJ: You could have avoiding committing it if you had wanted to?
ACC: Yes, sir. _
MJ: Do counsel for either side desire any further inquiry into
Specification 27?
TC: No, sir.
IMC: No, Your Honor.
MJ: The court will be in a brief recess.
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The court-martial recessed at 1410, 19 August 2004.
The court-martial was called to order at 1416, 19 August 2004.

MJ: The court will come to order. All parties present when the
court recessed are once again present.

I believe I went through all of the inquiry on all of
Additional Charge I, Specification 2.

So do counsel for either side desire any further inquiry?

TC: No, sir.
IMC: No, Your Honor.
MJ: Moving on to Add Charge II, Specification 1, this is the

conspiracy charge.

Here, you. have pled guilty to the offense of conspiracy.
The elements of that offense are as follows:

First, that on or about 13 April 2004, at FOB Al
Mahmudiyah, Irag, you entered into an agreement with
Private First Class Andrew J. Sting, United States Marine
Corps, to commit the offense of cruelty and maltreatment
of an unknown Iragi national detainee, an offense under
the Uniform Code of Military Justice;

And second, that while the agreement continued to exist
and while you remained a party to the agreement, you and
or your coconspirator, namely PFC Sting, performed one or
more of the overt acts alleged in the specification,
namely attaching live electrical wires to the cage of the
detainee with the purpose of electrically shocking the
detainee when the detainee touched the cage.

And that was for the purpose of bringing about the object
of the agreement

Do you understand those two elements?
ACC: Yes, sir.
MJ: Again, that is another legal mouthful. It basically means

that you are conspiring to commit the offense of cruelty
and maltreatment.
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"Conspiring" is when the law allows us to punish people
for getting together and discussing crimes, but doing
more than. planning the crimes, discussing them and then
taking an overt act to actually go towards the
furtherance of that conspiracy.

Do you understand that?
ACC: Yes, sir.

MJ: Have you had enough chance to discuss with your attorneys
the concept of a conspiracy?

ACC: Yes, sir.

MJ: Okay. Proof that the offense of cruelty and maltreatment
actually occurred is not required. However, it must be-
proved beyond a reasonable doubt that the agreement
included every element of the offense of cruelty and
maltreatment.

The agreement in a conspiracy does not have to be in any
particular form or expressed in formal words. It is
sufficient if the minds of the parties reach a common
understanding to accomplish the object of the conspiracy.
And this may be proved by the conduct of the parties.

The agreement does not have to express the manner in
which the conspiracy is to be carried out or what part
each conspirator is to play.

Do you understand that definition?
ACC: Yes, sir.

MJ: In other words, in your stipulation of fact, you talked
about how you brought the wire out, you discussed it with
him, et cetera. But maybe you didn't specifically say,
you know, at 1121 I want you to take it and attach it to
the voltmeter, at 1122 I want you to do this, but you
still had in your mind that conspiracy to commit the
cruelty and maltreatment and you made overt acts, or PFC
Sting did, to carry out that conspiracy.

Do you understand that?

ACC: Yes, sir.
MJ: The definition I read also describes the concept of a
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conspiracy doesn't have to be in exact words. The best
way to think about that is if you watch a football game.
Okay? And all the offensive team gets in a huddle. And
then they get on the line, and they go out for a pass.
And all of a sudden, the quarterback throws to somebody,
and they lateral to somebody else, and it was all in the
plan. Nobody knows about it that is watching it. But
from those overt acts that are taken, we know what the
object of that play was.

Do you understand that?

ACC: Yes, sir.

MJ: So that is the same way here, you know. Even if you did a
symbol that said -- you know, gave him a nod of the head
that said, Hey, go put the wires on the cage, or anything
else, that would be a conspiracy. That would be -- the
agreement doesn't have to be in a certain word.

Do you understand that?

ACC: Yes, sir.

MJ: You didn't have to say, Hey, let's conspire to do this.
You just had to say, Hey, here is what we ought to do.
You know, this guy is unruly. Let's rig up his cage.
Let's give him a little shock.

Do you understand that?

ACC: Yes, sir.
MJ: Is that what you did here?
. ACC: Yes, sir.
MJ: The overt act required for the offense does not have to be

a criminal act. So in other words, just going out
yourself and getting the wire and bringing it into-the
building maybe isn't a criminal act all by itself. But
it is an overt act to carry out the conspiracy.

Do you understand that?

ACC: Yes, sir.
MJ: So it is required merely that the overt act be a clear
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indication that the conspiracy is being carried out. The
overt act may be done either at the time of or following
the agreement.

The overt act must clearly be independent of the
agreement itself. That is, it must be more than merely
the act of entering into the agreement or an act
necessary to reach the agreement. So the government
would have a fatal charge here if they said, And in order
to effect the conspiracy, you got together and discussed
it. Discussing it is not the conspiracy. You have to do
something more than that to try to carry it out.

Do you understand that?

Yes, sir.

So here, the overt act that they have alleged -- and it
could be any overt act. But here, they say that the
overt act is actually the commission of a crime, that PFC
Sting has attached the live electrical wires to the cage.
Do you agree with that?

Yes, sir.

You are advised that there is no requirement that all the
coconspirators be named in the Specification or that all
the coconspirators be subject to military law. So you
could have conspired with another Iragi detainee for that
matter.

Do you understand that?

Yes, sir.

Okay. Now, just like an attempt, it is necessary when I
give you the elements of conspiracy that I talk about the
underlying offense of cruelty and maltreatment.

Now, we have gone through this on a previous charge.
Haven't we?

Yes, sir.

Because the cruelty and maltreatment, we went through when
we talked about the attempt. Right? :
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ACC: Yes, sir.

MJ: So the elements of that offense are as follows, for cruelty
and maltreatment:

That an unknown Iragi national detainee was subject to
your orders;

And second, that on or about 13 April 2004, at FOB Al
Mahmudiyah, Iraqg, you were cruel toward and maltreated
the Iraqgi national detainee by attaching live electrical
wires to the cage of the detainee with the purpose of
electrically shocking the detainee when the detainee
touched the cage.

Do you understand those underlying elements of cruelty
and maltreatment?

ACC: Yes, sir..

MJ: So do you believe that you attempted to be cruel and to
maltreat the Iragi national detainee?

ACC: Yes, sir.

MJ: Okay. Again, the stipulation of fact is very instructive
here.

Tell me what you think the -- how you think you conspired
with PFC Sting?

ACC: I conspired because, like I said, I brought the wires in
and I told him the plan of how we was going to rig the
cages up. -

) MJ: Okay. Bringing the wires in, do you believe that that was
an overt act to try to carry out the conspiracy?

ACC: Yes, sir.

MJ: And also the overt act of him actually attaching the live
electrical wires, that obviously would be in furtherance
of the conspiracy. Correct?

ACC: Yes, sir.

MJ: Okay. We have gone over this a couple times. So I

understand the basics here.
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It was a verbal agreement. Do you agree with that?

Yes, sir.

And his part, he was supposed to actually attach it.
Right? You got the wire, and then he was going to attach
it? Or were you going to attach itz

I was going to attach it, sir. But he took -- he took it
and attached it himself, sir.

But he went and did it himself because he claimed he had
this experience. Right?

Yes, sir.

You clearly heard and understood what was discussed between
you and PFC Sting. Right?

Yes, sir.

English is your first language?

Yes, sir.

How about PFC Sting?

English also, sir.

And you were speaking English. Right?

Yes, sir.

It wasn't too noisy? You didn't have earplugs in?

No, sir.

Did you -- you agree that you were in agreement then with
PFC Sting to actually commit the offense of being cruel
and maltreat the Iraqgi detainee?

Yes, sir.

Do you believe that your conspiracy encompassed each
underlying element of the offense of cruelty apd

maltreatment?

Yes, sir.
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Now, in this case the conspiracy was actually carried out,
but it just didn't work. Right?

Yes, sir.

The overt act was conducted by PFC Sting. And when he did
that overt act, the conspiracy was still ongoing. Right?

Yes, sir.

In other words, you can try to withdraw from a conspiracy.
Before something happens, you can try to, you know, go
tell the cops or go tell your boss or something and
withdraw from the conspiracy. You never withdrew. 1Is
that correct?

That's correct, sir.

You remained a party to the conspiracy. 1Is that right?
Yes, sir.

No one forced or coerced you into the conspiracy to commit
cruelty and maltreatment?

No, sir.

You could have avoided joining the conspiracy with PFC
Sting if you had wanted to. Right?

Yes, sir.

In fact, it would have been easy because you were the
senior member. Right?

Yes, sir.

It was a freely made decision on your part?

Yes, sir.

I have got the facts, again, from other charges. So I am
satisfied that there is enough here for this -- this
plea.

Any further requests for further inquiry?

No, sir.
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IMC: No, Your Honor.

MJ: OCkay. We have one more charge. This is the false official
statement. So everything we have been talking about was
on 13 April of 2004. This is 16 April 2004. And here,
you are pleading guilty under Additional Charge IV and
the Sole Specification thereunder to false official
statement.

» So my first question to you is who is Major (b)e)
(b)(6)

ACC: My Battalion XO.

MJ: Okay. And why did you make a false official statement to
him? .

ACC: I didn't want to get in trouble, sir.

MJ: - Okay. Self-preservation. But was he conducting an
investigation into this issue?

ACC: Yes, sir.

MJ: He was actually appointed as an investigating officer?

ACC: I believe so, sir.

MJ: Okay. Let me read you the elements under this charge. The

elements are:

First, that on or about 16 April 2004. at FOB Al
Mahmudiyah, Iraq, you made to Major (n)e)

United States Marine Corps, a certain orricial statement,
that is, quote, I have no knowledge of a detainee being
shocked, close quote, or words to that effect;

Second, that such statement was totally false;

Third, that you knew it to be false at the time that you
made it;

Aand fourth, that the false statement was made with the
intent to deceive.

Do you understand those four elements?

ACC: Yes, sir.
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Do those four elements correctly describe what you did on
this occasion?

Yes, sir.

Only one definition here that I need to read to you.

The term "intent to deceive" means to purposely mislead,

to cheat, to trick another, or to cause another to

believe as true that which is false.

Do you understand that definition?

Yes, sir.

Do you need some time, counsel?

Sir, we are just looking at the charge sheet. And there is
a typographical error on the pretrial agreement. We need

to address that when the time is appropriate. The
pretrial agreement under Additional Charge IV says "on or

about 13 April." It should read "on or about 16 April.*
Okay.
Captain ®)® I am going to give the first portion of

the pretrial agreement to you, Appellate Exhibit II, have
you make that change, all parties initial it, one date.
And also, cross out all the times that you have
vSpecification 1" where there is only one specification.
I only need the initials and a date by -- I'm sorry -- by
the date change. If you are crossing out the "1" on the
specification, that is fine. That doesn't need it.

Thank you.

I apologize to the court for the interruption.

No problem.

The idea is that we have the pretrial agreement be
consistent with the stipulation of fact and with your
pleas, so they all match up.

Do you understand that?

Yes, sir.
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Okay. Let me ask you some questions about the -- the last
charge, the false official statement. Again, you have
detailed this out in your stipulation of fact.

Do you agree that the statement that you made was an
official statement?

Yes, sir.

Did you actually say, "I had no knowledge of the detainee
being shocked," or did you say something different?

That is what I said, sir.
Did you write the statement or did you speak it?
I speak it (sic). And Major (b)®) typed it down, sir.

Okay. So your statement, your false official statement,
was oral?

Yes, sir.

You didn't write it out yourself?

No, sir.

Okay. I am not interested in what he wrote out.

Do you understand that?

Yes, sir.

Obviocusly, the statement pertained to what we have just

been discussing. Did you make the statement in the line
of duty? In other words, did you have a duty to make the

statement?

No, sir.

You had the option of not making the stétement?

Yes, sir.

And do you believe and admit that your statement was made

to a person who, in receiving it, was discharging the
functions of his particular office?
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ACC: Yes, sir.

MJ: Now, I asked you if this was -- if there was an
investigation ongoing. So was this part of an
investigation?

ACC: Yes, sir.

MJ: When you lied to him?

i ACC: Yes, sir.

MJ: Did he advise you of your rights under Article 317

ACC: No, sir.

MJT: Have you spoken with your attorneys about this issue?

ACC: Yes, sir.

MJ: Do you understand that you might be able to make a motion
on that issue?

ACC: Yes, sir.

MJ: Do you understand that by pleading guilty to this charge
you waive the right to make that motion?

ACC: Yes, sir.

MJ: Do you understand that -- I am not saying whether that

motion would be granted or not. But one of the issues is
if you decide to make a statement, you would be under the
duty to make a truthful statement.

Do you agree with that concept?

ACC: Yes, sir.
MJ: In other words; you could have said, I have nothing to say.
Right?

ACC: Yes, sir.

MJ: But you chose to speak. Correct?

ACC: Yes, sir.
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MJ: And in choosing to speak, you told him what we just
discussed. Right? :

ACC: Yes, sir.

MJ: And that was a flat-out lie?

ACC: Yes, sir.

MJ: Do you believe and admit that even if you had no duty to

- speak or to answer or to even provide a statement that,

by choosing to do so, you had an official duty to do so
truthfully?

ACC: Yes, sir.

MJ: The statement you made was totally false. Right?

ACC: Yes, sir. It was.

MJ: In what respect?

ACC: I knew the detainee wés going to be shocked, sir.

MJ: You knew‘that he was?

ACC: Yes, sir.

MJ: Okay. Well, here is a question I have. But I am not sure

if you spell it out in your stipulation of fact or not.
You attempted to shock him by wiring this thing up to the
cage. Was he ever shocked? Did he get shocked or not?

ACC: Not from the cage, sir.

MJ: Okay. So he did not get shocked from that. Why do you
believe then -- "I have no knowledge of a detainee being
shocked, " why do you believe that was a lie?

ACC: We had piannéd to initiall& shock him; sir.

MJ: Okay. So when you said that, it was your intent to lie.

You weren't just trying to be coy and say, Well, nobody
was actually shocked. You were intending to lie to
deceive him. Is that correct?

ACC: Yes, sir.
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Again, so you wouldn't be caught. Right?

Yes, sir.

So this was done to make another believe that which was
true -- to believe as true that which was false.
Correct?

Yes, sir.

You made the statement voluntarily?

Yes, sir.

Did anyone force or coerce you to make the statement?

No, sir.

Did you have any legal justification for making the
statement?

No, sir.

Could you have made a truthful statement if you had wanted
to? -

Yes, sir.’

What do you believe your options were when he came to talk
to you about this?

I could have told him that we initially was going to shock
the detainees cage to --

So you could have admitted to what you did?
Yes, sir.

Or you could have done what?

Ndf say anyﬁhing at-all, sir.

Okay.

Do counsel for either side desire any further inquiry on
any of the charges and specifications?

No, sir.
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No, Your Honor.

Finally, Sergeant Travis, do you believe and admit that,
taken together, the elements that I listed for you, all
the definitions I gave you, the stipulation of fact, and
everything that we have just discussed correctly describe
what you did on each occasion?

Yes, sir.

All right. There is a pretrial agreement in this case.
And I have the first portion here in front of me. This
is marked as Appellate Exhibit II.

Is this your signature which appears on the last page, it
looks like the sixth page of the document?

Yes, sir.

Prior to éigning this, did you read it over completely and
discuss it with your attorneys?

Yes, sir.

Now, Appellate Exhibit III contains the sentence limitation
portion of your pretrial agreement. I do not have that

in front of me; however, you do.

Did you also sign that document?

Yes, sir.

Prior to signing that, did you read it over completely and
discuss it with your attorneys?’

Yes, sir.

Now, don't tell me what you deal is. Okay? I don't want
to know what is on that document. So without telling me
the particulars, do you at least understand the maximum
sentence the convening authority may approve in your
case?

Yes, sir.

In a pretrial agreement, Sergeant Travis, you agree to

enter pleas of guilty to some of the charges and
specifications. And you have done that. In return, the
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convening authority agrees to approve and order executed
no sentence greater than that set forth in the sentence
limitation portion of your pretrial agreement.

What that means to you is as follows: If the sentence
adjudged by me today is less than the one in your
pretrial agreement, the convening authority cannot
increase the sentence that I adjudge today. On the other
hand, if the sentence that I adjudge today is greater
than the one provided in your agreement, the convening
authority would have to reduce the sentence that I award
you to one no more severe than what you have in your
agreement, or your deal.

Do you understand that?
Yes, sir.

Normally, the sentence limitation portion of a pretrial
agreement is ‘in five distinct parts to include punitive
discharge, confinement or restraint, forfeiture or fine,
reduction in pay grade, and other lawful punishments.

Are each of those distinct parts covered in the sentence
limitation portion of your agreement?

Yes, sir.

You need to understand that administrative processing is
separate from this trial and from your pretrial
agreement. Therefore, any agreement that you may have
regarding a punitive discharge does not prevent the
service from initiating administrative discharge
proceedings against you that could result in an
other-than-honorable discharge.

Do you understand that?
Yes, sir.

Any approved court-martial sentence of an enlisted person
in a pay grade above E-1 that includes either a punitive
discharge or confinement in excess of 90 days or three
months automatically reduces that individual to the
lowest enlisted pay grade, E-1, by operation of law.

This will apply in your case unless your pretrial
agreement provides differently or the convening authority
otherwise agrees to disapprove or suspend that automatic
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reduction.
Do you understand that?

Yes, sir.

There is another automatic provision I want you to be aware

of. As a result of Article 58(b) of the UCMJ, any
approved court-martial sentence that includes a punitive
discharge and any confinement or confinement for more
than six months will result in the forfeiture of .all pay
and allowances due during the period of confinement.
However, the convening authority, again, may defer and
subsequently waive these automatic forfeitures as part of
your pretrial agreement or otherwise, in which case the
pay is normally given to a dependent. :

Do you understand that?
Yes, sir.

Sergeant Travis, you may request to withdraw any of your
pleas of guilty to any of these charges up until the time
that I announce the sentence in this case. And if you
have a good reason for your request, I will allow you to
do so. However, if your pleas of guilty do not remain in
effect up until the time that I announce the sentence in
this case, then the pretrial agreement that we have just
been discussing would become null and void, or of no

effect.

Do you understand that?

Yes, sir.

Is this written agreement the entire agreement between you

and the convening authority?
Yes, sir.
Are there any other agreements in this case?

No, sir.

Do you understand each and every provision of your pretrial

agreement?

Yes, sir.
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Are you entering into the pretrial agreement voluntarily?
Yes, sir.

Has anyone tried to force or threaten you to enter into the
agreement?

No, sir.

Have you fully discussed this agreement with both of your

- counsel and are you satisfied that their advice has been

in your best interest?

Yes, sir.

Okay. Sergeant Travis, the law requires that I go through
all the provisions of your pretrial agreement with you.
So please follow along.

We have discussed Paragraphs 1 and 2.

Paragraph 3 says that if you decided to plead not guilty
right now, the government could not use this pretrial
agreement against you to try to prove your guilt.

Any questions?

No, sir.

We have discussed Paragraphs 4 and 5.

Paragraph 6 says that you have discussed with your
attorney the meaning of the effective dates of sentences
or of certain UCMJ provisions dealing with when certain
things kick in, for example confinement would start
today, et cetera.

Do you understand that?

Yes, sir. -

Do you have any questions about Paragraph 6°?

No, sir.

We have discussed Paragraphs 7 through 9.

Paragraph 10 contains all of your pleas, including the
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exception language that vour attorney referenced,
Lieutenant Colonel ()e) when we took your pleas
originally. ‘

Now, I see here you have initialled the change of

16 April 2004. That, obviously, is the date that you
wanted to have on there when you signed this agreement.
Correct? ‘

Yes, sir.

Under that Article 107 charge, the false official
statement?

Yes, sir.

Paragraph 11 says that you agreed to enter into a
stipulation of fact and that that stipulation can be used
as an evidentiary basis. That means to prove your guilt,
which -- or ascertain your guilt, which we just did.

Do you have any questions about Paragraph 11°?

-

No, sir.

Paragraph 12 seems to be a common provision out here in
Irag. It says that you agree to waive the presence of
any non-local witnesses at government expense. You are
offering that. And you are stating that it does not
interfere with your ability to present a sentencing case

because you can present your sentencing through other
means.

Do you have any questions about that paragraph?

No, sir.

Paragraph 13 says that, in exchange for your pleas of
guilty as contained in this pretrial dgreement, the
convening authority agrees to withdraw without prejudice
the language and the charges to which you have pled not
guilty. And I guess that withdrawal -- it actually
should be a withdrawal and dismissal, would ripen into
prejudice upon announcement of my sentence. In other
words, it is not just a withdrawal, it is a dismissal
also. It just says "withdrawn" here, but I think that's
the language that both parties wanted.
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Do you understand that concept?

Yes, sir.

Is that the government's understanding, Captain ()6) , it

is going to be withdrawn and dismissed with prejudice?

Yes, sir.

ggagé Lieutenant Colonel (b)) you obviously agree with
at?

Yes, Your Honor.

Okay. I am not going to change the pretrial agreement. I
think that is a common understanding of the parties.

Paragraph 14 says that you agree to meet with the general
court-martial .convening authority, that is General
Mattis, not only to offer the pretrial agreement to him,
but to explain the comments that you made in the media

regarding the case. Evidently, some comments you made
were false.

Have you complied with this provision?
Yes, sir.
You have already met with the General?

Yes, sir.

Paragraph 15 goes kind of along with Paragraph 16.
Paragraph 15 defines "misconduct" as any act or omission

that you commit in violation of the UCMJ. 1It's a very
broad definition of misconduct.

Do you understand that?

Yes, sir.

That is important because in the next paragraph, Paragraph
16, it says that if you do commit any sort of misconduct,
even after today's date, after the day of trial today,

you could lose the benefit of your pretrial agreement.
They would have to give you a certain hearing, and you
would have some rights that go along with that. But you
could lose the benefit of your deal.
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Do you understand that?

ACC: Yes, sir.

MJ: So it is very important to get the benefit of your deal
that you behave yourself and abide by the UCMJ, even
after today's trial.

Do you understand that?

ACC: Yes, sir.

MJ: We have discussed Paragraphs 17 and 18, because in 18 you
requested to be tried by military judge alone.

That is still the case. Right?

ACC: Yes, sir.

MJ: And Paragraph 19 just simply states, I think, sométhing we
have already discussed, which is.this agreement is the
agreement, there is nothing secret out there, there is no
secret handshake, there's no secret deal, there's no
other written document other than what we have here.

Is that correct?

ACC: Yes, sir.

MJ: Do you have any guestions about your pleas of guilty, your
pretrial agreement, or anything that we have discussed?

ACC: No, sir.

MJ: Do counsel for both sides agree with the court's
interpretation of the pretrial agreement?

TC: Yes, sir.

IMC:- Yes, Your Honor. . . -

MJ: At this point, I find the pretrial agreement to be in

accord with appellate case law, not contrary to public
policy or my own notions of fairness, and the agreement
is accepted by me.

Sergeant Travis, do you have any questions about the
meaning and effect of your pleas of guilty?
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ACC: No, sir.

MJ: For the last time, do you still wish to plead guilty as you
have pled?

ACC: Yes, sir. .

MJ: I find that Sergeant Travis has knowingly, intelligently,

and conscilously waived his rights against
self-incrimination to a trial of the facts by this
court-martial, and to confront the witnesses against him.
I further find his pleas are made voluntarily and with a
factual basis, and they are accepted by me.

Okay. Captain (b)@®) it is your time to speak up. »
TC: Sir, the government moves to withdraw and dismiss the %@
language and charges and the specifications to which the i

accused has pled not guilty, without prejudice, to ripen
into prejudice upon the announcement of sentence.

MJ: Okay .
Lieutenarit Colonel (b)6) no objection?
IMC: No objection, Your Honor.
MJ: That request is granted. All of those charges and

specifications and all of the language that your attorney
has excepted out here when we originally tock the pleas,
and what is contained in your pretrial agreement, is no
longer before the court. What we are not going to do,
however, is renumber everything. We are going to keep
all the same numbers. Because after the trial, when we
want to dictate what happened here, we don't want
anything to be confused. So we are going to keep all the
same numbering. We are not going to change that around
at all. '

Do you understand that?-
ACC: Yes, sir.

MT: So that motion made by Captain (®)©) is granted. All of
that language and those charges and specifications are
withdrawn and dismissed without prejudice. That means
they can be brought against you again until I announce my
sentence. Once I announce my sentence to you in this
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case, then they will be dismissed with prejudice. That
means the government can never bring that -- any of that
stuff against you again.

Do you understand that?

ACC: Yes, sir.
MJ: So when I declare you guilty of all charges and
specifications in just a moment, you are going to
- understand what that means. Right?
ACC: Yes, sir.
MJ: Okay. Now, before we went on the record, we discussed the

issue of multiplicity, slash, an unreasonable
multiplircation of charges on some of these charges.
Captain (pg) = informed me that the charges would be
different, or at least he had a different theory, as we
went through them for a factual basis, and that they
would not be an unreasonable multiplication of charges on
the findings, but perhaps they might be on the
sentencing. So we are still on the findings. I have yet
to announce my findings in this case.

So at this point, does either side feel that any of these
charges are an unreasonable multiplication of charges on
the findings?

And I guess I might be binding you a little bit,
Lieutenant Colonel ()g) because you have agreed to
plead so in the pretriai agreement. So I am not going to
even ask you. I understand --

IMC: Thank you, Your Honor.
MJ: -- to get'the deal, you have pled that way.

So Captain (b)6) let me put you on the defensive then.
"Explain to me how-Additional Charge-I, Specification 1
and Specification 2 are different because I heard the
same identical things in the providence inquiry. And you
asked for no further inquiry.

TC: Well, sir, -the conduct with regard to pressing the wires --
or putting the wires on the cage is identical. However,
the cruelty and maltreatment just encompasses more, which
was addressed throughout the entire providency, in that
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you have a detainee who is subject to somebody's orders
and who is being walked around with a sandbag over his
head and being flexicuffed and dealing with all these
surrounding circumstances when he is being detained. An
assault is a very specific thing taking place. An
assault on a detainee who is subject to somebody's orders
is just a different type of offense. And because of
that, sir, we have two different offenses when they are
pleaded and when they are pleaded guilty to.

That is the government's position.

Okay. I didn't hear anything from the accused. In the
stipulation of fact, however, it talks about putting the
bag over a detainee's head.

And what else did you mention?

That a detainee is flexicuffed.

Okay. Both of those facts are in the stipulation of fact.
Right?

Yes, sir.
Okay. So that is evidence in front of me. I can consider

that. Was that somehow cruelty and maltreatment, or was
that SOPpP?

It is SOP that the detainees have bags over their heads and

are flexicuffed. 1It's -- but it is a different offense
when we are talking about all these surrounding
circumstances. It makes no difference that it's a
detainee when we are talking about an assault charge. It
is wvitally important that it is a detainee who is subject
to Sergeant Travis's orders when we are talking about
cruelty and maltreatment. It just makes the offenses
different so they can stand alone. .

Okay. What "actus reus did Sergeant Travis do that was
different between those two specifications?

The actus reus is not what is different, sir. It is the
surrounding circumstances that would be different
elements for each specification and make them different.

Okay. Give me just a moment. I want to lock at a couple
of other charges.
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Okay. First issue is I disagree with you. So I am going
to give you your choice. You can keep Specification 1 or
Specification 2 under Additional Charge I.

Which one would you like to keep? Specification 1
entails one year. Specification 2 entails six wmonths.

Specification 1, sir.

Okay .

I am going to dismiss, as an unreasonable multlpllcatlon
of charges, Specification 2 under Additional Charge I.

We have gone through the inguiry, and I am now dismissing
that one.

That means the maximum punishment is now seven years.
Do you understand that, Sergeant Travis?
Yes, sir.

The more d4mportant question is -- I am not sure if the
parties were thinking the same way I was, that I would
have to hear the plea in order to ascertain whether
something was an unreasonable multiplication of charges.

Captain ®® ., does the government still intend to be
bound by the pretrial agreement, given my ruling, or do
you wish to withdraw from it?

We intend to be bound, sir. But I would like clarification

on what we dismissed. We dismissed the assault
specification. Is that correct?

Correct.

And the maximum punlshment for assault- consummated by a
battery is --

-- was six months.
And did we not initially say that --

Oh, I'm sorry. So you -- you are saying I got the max
punishment wrong?

74

373

ACLU-RDI 2320 p.84

DOD055456



TC:

TC:

MJ:

TC:

MJ:

ACC:

MJ:

ACC:

MJ:

DOD JUNE
ACLU-RDI 2320 p.85

Yes, sir.
You're right.
So it is --

I did the math incorrectly. It should be gseven and a half
years.

Yes, sir.

Correct. Okay. Thank you. I took six months off, and
that was the one that we dropped. It should be -- I mean
I took a year off. But we dropped the six-month charge.
So it should be seven and a half years as your max
confinement exposure.

Do you understand that, Sergeant Travis?

Yes, sir.

Okay. It was eight years, we dropped the sgpecification
that dealt with six months. So eight years minus six
months is seven and a half years.

Any questions?
No, sir.

Okay. As far as the findings are concerned, I am satisfied
with those four remaining guilty pleas.

On sentencing, Captain (®)®) I am still wondering about
on sentencing if anything is an unreasonable
multiplication of charges. So give that a little thought
as we proceed.

The Article 81, conspiracy, you can be found guilty of a
conspiracy and the underlying offense. I understand
that. But you don‘'t have him charged with a 93, the.
underlying offense of the conspiracy. You have the
conspiracy and then you have another -- dealing with the
cruelty and maltreatment, you have an Article 80. And
then you have the 92, which I guess is kind of like the
cruelty and maltreatment. So I am just wondering how
those interplay as far as sentencing goes. So give that
some thought, if you would. And we will deal with that
issue in just a moment.
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Okay. So in just a moment, I am going to declare you
guilty of all charges and specifications. And that is
going to be of the four specifications now, not five.

Do you understand that?

ACC: Yes, sir.
MJ: Okay. And obviously, Sergeant Travis, you intend to still
- be bound by the pretrial agreement even though I have
dismissed one of the specifications?

ACC: Yes, sir.

MJ: Because that is to your benefit. Right?

ACC: Yes, sir.

MJ: Okay. Accused and counsel, please rise.

The accused and his counsel did as directed.

MT: Sergeant Travis, it is my duty as military judge to inform
you that this court-martial finds you:
To all charges and specifications: Guilty.
You may be seated.

The accused and his counsel did as directed

MJ: Are there any corrections or additions to the personal data
on t sheet, Captain
he charge ' P ©)(6)
TC: No, sir.
MJ: I see no pretrial confinement or restriction. But it is my

habit of asking if you have done any pretrial confinement
or restriction for these charges, Sergeant Travis. Have

you?
ACC: No, sir.
MJ: The court will note the personal data on the charge sheet.

Sergeant Travis, at this point in the trial, this is
where I was going to take a break originally. We can
take another break if you need one. Do you need one?
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No, sir.

All right. We have now entered the sentencing phase of the
trial. So at this point, you have the right to present
matters in extenuation and mitigation. That is matters
about these offenses or about yourself that you want me

to consider in determining an appropriate sentence.
Included in your right to present such matters are the
rights that you have to testify under oath, to make an
unsworn statement, or to remain silent.

If you testifv under oath, you may be cross-examined by
Captain)s) and questioned by me. If you decide to
make an unawnrn statement, you cannot be cross-examined
by Captain()e) - and I will nnt ask you any questions
either. However, Captain (b)) retains the right to
rebut any statement of fact that you make in your unsworn
statement.

Do you understand that?

Yes, sir.

If you decide to make an unsworn statement, you may do so
orally or in writing, personally or through either one of
your counsel or both of your counsel, or you may use any
combination of those methods to get your evidence in
front of me.

If you decide to exercise your right to remain silent,
that cannot be held against you and will not be held by
me against you in the sentencing phase of this trial.

Do you understand that?

Yes, sir.

Captain ®®©) does the government have any evidence to
present on sentencing? .

Yes, sir. First, the government requests that the court
consider the matters addressed in providency for the
purpose of sentencing.

Any objection?

No objection, Your Honor.
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MJ: I will consider all those matters.

Anything further, Captain (b))

TC: Sir, may I approach?
MJ: - You may.
TC: The government offers Prosecution Exhibits 2 through 4
- marked for identification and asks that they be admitted
into evidence and that the words "for identification" be
deleted.

The military judge perused the documents.

MJ: Let's take these one at the time. Any objection to
Prosecution Exhibit 2, Lieutenant Colonel @X&

IMC: Sir, to the exhibit as -- in its entirety, no. To sections
thereof, yes.

MJ: Okay .

IMC: SpeC1f1ca11y on page -- on the Page 11, the first Page 11,

it is not in consistency with the IRAM.

MJ: Okay. Let's identify that page for the record. That is
the one that has 20001219 up in the upper left-hand
corner below the Article 137 block. It says 20001219.

IMC: I have -~

MJ: It says he was entitled to combat --

IMC: Oh, yes, sir. Yes, sir. Yes, Your Honor. I was looking
at another --

MT: Okay. That's the page you are on. Right?

IMC: Yes, sir. And the Page 11 entry-directly below that says,
"counseled this day concerning." And it was signed by
the accused but not signed by his commanding officer.

MJ: Okay. Anything else on that page?

IMC: Yes, sir. Yes, Your Honor. On the second célumn, the top,

you see where it says "SNM" at the bottom. And then it
says "CO" scratched out, and first sergeant right next to
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that. That is First Sergeant ®X6) . Again, it is
not signed by the accused's commanding officer. The
entry directly below that, while the First Sergeant did
not scratch out "CO," it is still the same signature
there. And the entry directly below that, the same
signature there. So we object to both of those.

Okay. So that entire page with the exception of the block

that I used as an identifying mark?

Yes, Your Honor.

Okay. Let's stop right there.

Captain ®)6) your response, first off, to the fact that
the one on 2001, 9 March, on the left-hand side of the
column, does not contain a signature for anybody in the
chain of command, and then also the fact that it is the
First Sergeant on these other three as opposed to the CO?

As for the First Sergeant, I don't see a problem with the
First Sergeant signing on behalf of the CO.

Why not?

Because he is representing the command, and he is
representing the CO with that signature.

So you are not aware that there is a requirement that
actually has to be the CO, even though the CO -- the
abbreviation "CO" are on the administrative --

That is correct, sir.

Okay. What about the 2001, March 9th?

I'm sorry, sir. Can I --

On the left-hand side.

The argument being that it is incomplete because it does
not have a signature at all, sir?

Of anybody other than the accused.
Well, it has a -- it has the signature of the accused, si

which would evidence that he was made aware of it and it
was substantially conformed with the IRAM.
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Okay. Your objection is overruled. I am considering all
of these. I think it i€ substantiallycomportanee with the
IRAM to have the accused sign it and to give him a chance
for rebuttal. It is dated and signed by the accused.

The fact that it is signed by someone in the command is
not dispositive to my ruling, especially for the fact

that it is signed by the First Sergeant as opposed to the
co. ,

What is your next objection?

On the next page, Your Honor, the same objection as to the
non-rec signed by the accused, not signed by the CO.

Okay. Same basis, Captain ()

Yes, sir.

The objection is overruled. Next.

Next page, the first entry there is signed by the
commanding -- it says "commanding officer," but then it
says "XO," and it is not signed by the accused.

Now we have the reverse.

captain ®® , can you with a straight face make an
argument reversing your prior position?

Sir, I fortunately am not reversing my prior position
because underneath it states that the -- that Sergeant
Travis was not available for signature.

Due to terminal leave. Okay. Whatever that means.

The objection is sustained. I am not going to consider
that. I am not going to consider that at all.

Your obijection is sustained on that, Lieutenant Colonel

(b)6)

Thank you, sir. The next entry, the same objection.
Again, it was signed by the First Sergeant. And on the
next column, the first entry again signed by the First
Sergeant. :

Those objections are overruled. In my mind, what is
dispositive here is that the Marine had a chance to rebut
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it. The Marine saw it. The Marine acknowledged it, and
signs it. BAnd he did that. The signature that is not
signed by him, I am not going to consider.

Yes, Your Honor. And the next page are a series of
participated-in and entitlements. No objection to those.

Okay.

The next page, however, there are -- Page 11, there are
entries on offenses and punishment that are more than two
years old in relation to NJP -- or no, I take that back.
Did you -~

I'm sorry. Can I talk to --

You may. Go ahead.

May I see the .exhibit that the --

You may.

Approach? ~

Sure.

Colonel (®)X€) is looking at the page following the last
Page 11, which --

Thank you, Your Honor.
Okay -
No further objection to that exhibit.

All right. And this is -- okay. This is just the BTR or
the BIR, I guess, we'd call it?

Right, Captain (b)6) that's all this is?
Yes, sir.

Okay. So although not normally part of the SRB, it is put
in here on the end, it looks like, of the SRB.

Okay. So I am going to consider -- Prosecution Exhibit 2
for identification is admitted into evidence. The words

81

380

ACLU-RDI 2320 p.91

DOD055463



IMC:

IMC:

MJ:

IMC:

MJ:

IMC:

MJ:

IMC:

MJ:

IMC:

IMC:

IMC:

o
O
\®
I

ACL

C
A

DI 2

w

"for identification" are stricken. I believe I am going
to consider that whole exhibit except for that one entry
that we spoke about. And I have actually crossed that
out myself on the original exhibit, just so I don't read
it or look at it during my deliberations.

How about Prosecution Exhibit 3, Colonel ()

I'm sorryl What is that? '

That is a -- it looks like -- well, it looks -- it is a

copy of a newspaper article from the Washington Post, it
looks like.

We object to this, Your Honor, on relevance, on 1001 basis.
There is no showing that this actually had any :
substantial direct impact on the unit. It is just a
newspaper article. It has no relevance to this.

Okay. So the objection is under 1001 what?

1001 (b), Your Honor, it is not proper aggravation in that
it's not -- it does have a -- we are missing the exact
language but --

So you are saying it has to be an impact?
Yes, Your Honor.

Direct or adverse impact on the unit itself?
Yes, Your Honor.

Aand so with this newspaper article, you don't believe that
that's the case? :

There has been nco showing of that, Your Honor.

Okay. Let me just check out what you are citing here. I
know the rule. I just want to look it up. -

1001 (b) (4)?
Yes, Your Honor.
Is that what you are going under?

Yes. And I am talking about the sentence where it talks
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about significant adverse impact on the mission,
discipline, or efficiency of the command. Merely putting
the article in does not present any evidence to this

court that there was any such significant impact on the
command.

Okay .

It is just a newspaper article. And what the trial counsel

is asking you to do is draw an inference from the fact

that a newspaper article was out there, that it had some
impacts.

Your response, Captain ®X6) How do you think -- why do
you think it should be admissible under 1001 (b) (4)?

Sir, on its face, this is an aggravating factor that has
directly attributed to the offenses that we are talking
about. This article stemmed precisely from these
offenses. So it is an aggravating factor. And it's
something that has been made public. And it mentions the
Marine Corps expressly, talks about the Marine Corps'
disciplinary system and the command's rush to move this
case. Se on it's face, it is clear that it impacted the
command. It is possible to have somebody come in and
explain that this article was, I suppose, read or known.
However, on its face, it directly affects both the
command and the Marine Corps. 1In addition, it would go
to general deterrence regardless because this is a
published article that would be read by the population,
read by other Marines. And furthermore, it goes to
evidence of lack of rehabilitative potential because, in
the case of Sergeant Travis, he was denying his guilt in
this incident.

Colonel (b)6) ’

Yes, Your Honor. The fact that Sergeant Travis sits here
before you offering a plea of guilty directly contradicts
the content of this article. So you have no evidence
before you how those comments got in the media. You have
no evidence before you as to the context in which any of
those comments were made. And so it has no -- it has no
link to anything other than the fact that it is a
newspaper.

Your objection is overruled. I am going to consider it.
The key factor in 1001(b) (4) is may present evidence, and
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more importantly evidence in aggravation includes but is
not limited to. And it lists those specific factors. So
I believe this is relevant for most of the reasons that
Captaln(m«» -explained. I believe it is relevant, which
was your tirst objectlon. And second of all, I believe
it is proper aggravation evidence under 1001 (b) (4). The
fact that he is here pleading guilty -- and I haven't
read this article. 1If the article says that he wasn't
guilty or whatever, I think it is not critical to my
ana1y51s. So I am going to admit that exhibit.

- Prosecution Exhibit 3 for identification is admitted 1nto
evidence. The words "for identification" are stricken.

How about Prosecution Exhibit 4? Any objection to -- it
looks like four different pictures?

IMC: No objection, Your Honor.

MJ: Prosecution Exhibit 4 for identification is admitted into

evidence. The words "for identification" are stricken.
I'll read these during deliberations.

Any further evidence, Captain (b))

-

TC: Yes, sir. The government calls/Captain (b)(6)

MJ: Very well.
Captain (b)) before we take the next witness, we are
going to take a break. I should have told you before you
left.

Excuse me, Captain.
The court will be in recess for the next 10 minutes.
The court-martial recessed at 1509, 19 August 2004..

The court-martial was called to order at 1518, 19 August 2004.

MJ: The court is-called to order. All parties present when the
court recessed are once again presemnt.
Captainpye ,  You were going to call Captain .(b)6)
TC: Yes, sir.
MJ: Go ahead please.
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Counsel, please feel free to roam wherever you want to
here. I understand the seating is a little awkward.

Captain (b)) :{, U.8. Marine Corps, was called as a
witness by the prosecution, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

~ 0. caotain®® __ . please state your name, rank, and unit.
A. (b)(6) T I am a captain in the United
states Marine corps. and I am currently assigned to
Battalion Task Force 2/2.

Q. How do vou spell your last name?

A (0)(6)

Q. How long have you been in the Marine Corps?

A. I was commissioned in the summer of 1998 in -- end of the
summer, in Quantico, after OCS, but then went back,
finished law schocl, and completed TBS in 2000.

Q. Are you “a- lawyer?

A. I am.

Q. Did you deploy with 2/2 in February of 20047

A. I did.

Q. What were your duties in the month of April with 2/2?

A. In the month of April, and the entire time I have been
with 2/2, as soon as we got to Irag, I have been
responsible -- I have been the judge advocate for the
battalion. And my duties involve just advising the
battalion commander on any of the legal issues that he
encountered, advising him on 1nvest1gat10n, rules of
engagement, and detainee handling 1ssues And I was also
the OIC of the detention facility.

What does that mean, to-be the OIC of the .detention
facility?

A. The Colonel assigned me to be responsible for the -- the
actual running of the facility, from the guard force
training to ensuring the well-being of the detainees, to
basically establishing the files and the paperwork that
was required on each detainee, things of that nature.

Q. Did you have Marines working for you?
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I did.

How many?
Sixteen. Sixteen Marines and then a staff NCO as well.

Was Sergeant Travis one of those Marines?
He was.

Were efforts made to instruct the Marines guarding at
this detention facility on their duties as guards?

Yes. They were. I knew -- I knew the importance of it,
just having seen cases in the past, being a lawyer, and
also leading up to my assignment. It was one of the
things that I knew that I was going to be involved with
heavily. I didn't think I was going to be the OIC when I
checked into the battalion, but --

» o »O po P

Q. If you could, just give us a summary of the efforts that
were made to teach the guards what their duties were.

A. I -- the first week that they were assigned their duties,
and even the second week, we -- the entire battalion did
right-seat-left-seat rides with the Army unit that was
there, which means that the Marines who -- the Marines
who were going to be guards basically sat and observed
for several days what the Army was doing. And then after
a few days of doing that, close to a week, then the
Marines did it. And the Army observed and helped. Prior
to that, I gave a brief prior to leaving, when we were in
Camp Lejeune, that -- that touched on detainee handling,
the importance of it. And I also, prior to the Marines
assuming their duties, also held a class in the chow hall
that instructed it.

To your knowledge, was Sergeant Travis present at these
briefs?
A. It was a battalion-wide brief before they left Camp
Lejeune. So of course, with the entire battalion there,
I couldn't say that he was. And I also -- unfortunately,
I can't absolutely, positively put him at the chow hall
brief either. I didn't -- I should have taken a roster,
" but I didn't. ; - -

Should he have been there?

He -- he -- he should have been there when the -- when
the Marines were -- when I got the list of the names from
the company commanders on who they were willing to give
up to be guards, I sent the information out that I wanted
to see all the guards at the chow hall. -

P o
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In addition to those briefs, did you make any other
efforts, individually, with the guards?

A. I did, always. I knew that just giving a one-hour class
in the chow hall -- or one-and-a-half hour class in the
chow hall wasn't going to cut it. You know, so in
addition to the right-seat-left-seat rides they did with
the Army, I was down at the detention facility more times
than I would like to -- to think about.

What types of things did you discuss with the guards at
the detention facility?

A. Made sure that I individually verified with -- with each
of them that they had read the SOP and that they
understood it. I often told stories about, for example,
the Lieutenant Colonel in the Army that had gotten
court-martialed for detainee abuse. Reiterated, Hey,
don't -- don't -- just tried to stress to them the
importance of -- of taking care of these individuals,
talked to them. I always was down there asking if they
had any question, any issues. You know, and Sergeant
Travis, to his credit, he -- he asked questions, more
so -- more, in fact, than -- than the other guards. But
they were always -- they were always questions that were
geared around his -- his understanding of the rules.

So --

Did this all take place, then, before approximately
13 April 20042 .
Yes.

Did you ever mention electricity specifically?
I did, in fact.

How was that?

In -- in -- in the stories that I would tell, Hey, you
know, let's not -- don't be on CNN. Don't embarrass your
mother. If something happens here, you know, this is
going to be national consequences. Another theme was
also, This is not Saddam's regime. And one of the things
that he used to do to prisoners was he would shock them.
And I, in fact, told the Marines on multiple occasions,
you know, we don't shock people here, never -- when I
said it, never thinking that it was even a possibility
that it would happen. But it was just an example that I
gave.

po o ¥ ©

Q. What were Sergeant Travis's duties at that detention
facility?

87

DOD JUNE 386

ACLU-RDI 2320 p.97
DOD055469



He was one of the sergeants of the shift.

What is that? Was he an NCO of a shift?
He was. Each shift had a sergeant.

What are the sergeants' responsibilities then, beyond
regular guard duties?

Just -- he -- he was, in addition to the Staff Sergeant
that I counted on, who was the -- the assistant to me, I
just expected the sergeants and made it clear to them
that they were responsibility for, you know, the conduct
- of the other Marines as well.

ZI’IOZX’J.O?’

Was it a leadership posltlon then?
Absolutely.

Can you recall, around the middle of April, how many
detainees were in the facility, just a rough estimate?
It would fluctuate, depending on operations. We -- we
never had -- ‘we were never completely full. And it was
35. I can remember only, maybe, a period of three days
that we had zero. I honestly couldn't say without --
without being -- being sure. I know I --

o0 PO

Would it-have been multiple detainees?
It -- yes. We -- we always had multiple detainees.

Why would a -- why would an Iragi national be detained in
that facility?

For a variety of reasons. During the operations, the
Marines are out there. And they are expected, at this
time, especially during mid-April, it was a pretty --
pretty difficult time for the Marines that were out in
the field operating. There was a -- a huge pilgrimage
that was going on from north to south.

rooOo @O

Q. Let me ask you this specifically, Captain(mw) For
what reasons would you take an Iragi national out of his
town and put him in that detention facility?

A, Okay. Attacking coalition forces, threatening coalition
forces, being a target where we gathered intelligence
saying that he was -- he was a threat to coalition
forces. Also if he potentially committed crimes against
the local Iraqgis, we were responsible for making sure
that -- that that was -- that they were stopped from
doing that as well.

Q. Now, these detained Iragis, were they necessarily guilty
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of any offense?

A. Not necessarily. In fact, a large percentage of them end
up getting let go. Not, because after the HET team would
meet with. them and make a determination, then we would
talk to the Marines and question them about why, why they
were detained --

Why would you let a detainee go?

Either because we didn't have enough evidence to get him
admitted to the regional detention facility; we didn't
have a case against the individual; or the Marines in the
~ field, though meaning well, made a wrong call, made a
wrong decision on detaining them. - And at this time, it
was still relatively new to a lot of the Marines in the
field. So there was still some confusion. There was a
lot of -- for example, digging in the fields I know is --
immediately, when the Marines. just get here, they hear so
much about digging mortar pits that, when they see
somebody digging in the field, they were very aggressive
in trying to ‘stop something like that. So unfortunately,
some individuals like that got detained when really all
they were trying to do was irrigate their fields.

PO

Q. To your knowledge, was the detainee in this case
released?

A. Yes. He was.

Q. How can you say that?

A. Because when I was notified of the incident, two to --
two to three days after it had happened, and it was
looked into, we had just released quite a few detainees.
And it turned out that he was one of them. .

Q. Where do you release these detainees?

A. We used -- we used to try to make the effort to release
them to their town councils. But the town councils
were -- to coordinate a meeting with the companies and
the town councils became very difficult. So if I
couldn't release them to the town councils through the
company commanders, I would personally walk them.to our
meeting tent at the front of the FOB.

Q. Are these detainees then released back into society?

A. They are. Yes.

Q. Do you speak or did you speak with the detainees before
they were released? :

A, I always speak to the detainees that I released from the
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meeting tent. And --

Did you ever hear any complaints about a detainee being

shocked?
A, Never.
TC: Captain ®© chank you. That is all I have.
MJ: Lieutenant Colonel )g) Rt ‘
crogss-examination?
~ DC: Yes, sir. Thank you.
CROSS-EXAMINATION

Questions by the defense (Captain (b)(6)

Q. Captain ©®© . your unit took over the detention
facility sometime in March?

A. Yes. It would have been in March sometime.

Q. And the main purpose of the detention facility, as you

stated on direct, was to take in or hold Iragis that may
have been taking actions against coalition forces? That
was one reason. Correct?

A, That was one reason. Yes.

Q. And some of those detainees ended up being high-value
targets that you had actually targeted before you went
out to get them. Correct? ’

A. That is correct.

Now, these detainees, would you say most of them were
grown men such as the individuals in this -- in this
room. Correct?

A, They would be. We --
Q. The majority were grown men?
A. Yes. They were.
Q. And this detainee that was allegedly shocked on the
13th of April was also a grown man. Correct?
A. I think --
Q. He wasn't - a child?
A. No. He was not a minor.
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Q. He wasn't? So he was a grown man. Correct?

A, He would --

Q. Yes or no?

A, Well, at the time, I didn't know how old he was. But
later investigation by yourself showed that he was in his
mid .twenties. '

Q. A grown man. Correct?

A. Yes. ’

~ Q. And some of. these people that were actually detained
would have taken or could have taken action against
people from 2/2, like anti-coalition actions against
Sergeant Travis's own unit. Correct?

A. Yes.

Q. Now, this detention facility, you said you are in charge
of making sure that the sergeants were briefed --

A. I was. ' 3

Q. -- and the guard force in general?

A, That they knew their duty. Yes.

Q. But you also stated you don't know for sure that Sergeant
Travis was actually at those briefs. Correct?

A. I -- I couldn't swear to that. No.

Q. And there is a standard operating procedure for that
detention facility?

A, Yes. There was.

Q. And those detainees at that detention facility, if they
are ever escorted outside the cage, are required to have
sandbags over their head?

A. Prior to a frago being issued. Yes. They should have
sandbags over their head. ‘

MJ: Hang on a second.

Prior to what?

WIT: Sir, there was a frago that was issued banning the use of
sandbags. So at the time that that was taking place,
yes, they should have had a sandbag over their head.

Questions by the defense (Captain (p)s) (continued) :
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Q. So prior to the 13th of April, when this detainee was
shocked, the detainees that were coming out of their
cell, whether they were going to the head or the HET
building, had to have sandbags over their head?

A. Yes.

Q. And they were flexicuffed 24/7?

A. Yes. They were.

Q. And that was for security purposes. Correct?

A. Yes.

- Q. Now, you stated that when you take -- or when you release
these detainees, some of them you take to the -- to a
tent or a meeting tent?

A. Yes.

Q. And you talk to every single one of these detainees when
they leave?

A. I do.

Q. You personally do?

a. I do.

Q. Do you take a linguist with you?

A. I do. -

Q. And you never ever heard any one of those detainees that
you released back into society complain about their
treatment?

A. Never.

Q. No one ever mentioned anything about getting shocked?

a. Never.

Q. No one complained whatsoever about the guards' treatment
of them while they were at that facility?

A. No. They did not.

DC: Sir, permission to approach the witness?

MJ: Granted. Go ahead. We don't have a bailiff, so just go
ahead.

DC: Actually, if I may show -- opposing counsel has a copy of
this. Sir, it is Defense Exhibit A, just so you know
what I am handing to him.
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MJ: Okay .
Questions by the defense (Captain (b)®6) (continued) :

Q. 'Captain(mw) could you please take a look at that,
just thumb through the pages, if you will.

Do you recognize that?
A, Not really. 'But I am assuming it is the detainee
logbook, photocopies.

- Q. Okay. Well how do you recognize that it is probably the
. detainee logbook?
Because I see it says -- it has, The watch officer calls

to inform facility, entries of HET Marines coming on and
off deck, so I know what it is.

Q. And that is the -- well, when you say that is the
"logbock, * where is that logbook, where was that
maintained? - :

A. At the detention facility.

Q. Were those guards at the detention facility required to
maintain that logbook?

A. The sergeant was. Yes.

Q. and who gave them that -- that direction to maintain
that?

A, The -- both the division SOP did, and I did as well.

Q. So as a part of a standard operating procedure and the

daily procedures at that brig, the guard force was
required to maintain that logbook?

A. Yes.

Q. And you do recognize that as excerpts from the logbook?

A. I do. ’

Q. Take your time if you need to take --

A. No. I do, definitely, now because I can see my initials
at the top of every page, which is what I would do after
I had reviewed it.

DC: Permission to approach, sir?

MJ: Go ahead.

Questions by the defense (Captain (b)f) - (continued) :
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0. Captain(mm)  when I was talking to you about some of
the procedures, per your SOP, that were required by the
guards, you talked about the hood and also the
flexicuffs.

Do you remember me asking you that?

A. Yes.

Q. Qn the 13th of April, around that time, at some point you
1§structed ~- or Staff Sergeant ) was instructed to

_ wire down plywood to the tops orf some of those Hesco
barriers. Correct?

A. The ones on the outside. Yes.

Q. On the outside of the tent?

A. On the outside. They were -- yes. There was wood on the
top of the Hesco barriers on the outside. On the inside
as well, but there was a ~- it was tented on the inside.
And the outsides were not.

Q. Okay. So fair to say the Hesco barriers on the outside
of the tent, at some point they started wiring down
plywood to the top?

A. Yes. -

Q. and that was another security measure. Correct?

A. It was.

Q. And just prior to the 13th of April, about seven -- six
or seven days later, a guard -- or excuse me, a detainee
actually escaped from that facility. Correct?

A. Yes. He did.

MJ: Hang on a second. You said prior to 13 April?

DC: Yes, sir. Aabout -- about a week prior to.

MJ: Okay. Thank you.

Questions by the defense (Captain (b)®) ' {continued) :

Q. And that detainee was never found, as far as you know?

A, No. He was not. We -- we didn't look for him.

Q. But he was never found?

A. No.

DC: Sir, at this point, I would like to offer Defense Exhibit A
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MJ:
TC:

MJ:

DC:
MJ:
DC:

MJ:

for identification into evidence. We ask that the words
"for identification" be stricken.

Captain (b)(6)
No objection, sir.

Defense Exhibit A for identification is admitted into
evidence. The words "for identification" are stricken.

Do you still need this with the witness?
No, sir. I do not.

Okay. I will keep it. Go ahead.

No further questions.

Redirect, Captain )€

REDIRECT EXAMINATION

Questions by the prosecution:

Q.
A.

MJ:

TC:

MJ:

WIT:

MJ:

Captain ®® = | was it any secret that detainees were
not to be shocked?
No.

Captain(mw) i, I'm sorry. I didn't hear your question.
Was is there any secret about what?

Whether detainees were to be shocked.
Okay. And the answer was no? Is that right?
No, sir. They were not to be shocked.

Okay. Go ahead.

Questions by the prosecution (continued) :

Q. Captain (o)6) - , were a detainee exiting the facility to
complain about his treatment, would you have held him
there longer to discuss it?

A, Absolutely.

TC: Thank you.
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DC:

MJ:

Thank you, sir.
Recross, Captain (@)
No, sir.

Okay .

The witness was excused and withdrew from the witness stand.

MJ:

TC:

Captain (b)6)

Sir, the govermment calls Private Sting.

Private Andrew J. Sting, U.S. Marine Corps, was called as a
witness by the prosecution, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

Q.
A.

DOD JUNE

PO PO PO PO PO PO PO ?p'

Private Sting, please state your name, rank, and unit.
Name is. Andrew Joseph Sting. I‘'m a private. My unit is
2/2, Golf Company.

How do you spell your last name?
S-T-I-N-G, sir.

How long have you been in the Marine Corps?
Little over a year now, sir.

When did you graduate from boot camp?
September 5th, sir.

Of 20037
Yes, sir.

Did you deploy to Irag in February of 20047
Yes, sir.

Were you part of 2/2 then?
Yes. I was, sir.

Do you know Sergeant Travis?
Yes, I do, sir.

How do you know him? .
He was SOG on detainee watch, sir, for our shift.
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Q. Were you a guard at the detention facility Mahmudiyah,
Iraqg?

A. Yes. I was, sir.

Q. Was that in the month of April 2004°?

A. Yes, sir..

Q. Were you in a guard team?

A. Yes. I was, sir.

Q. Who all was on your guard team?

A, Myself, Private Trefny, Private Gabbey, and Sergeant
Travis, sir.

Q. Do you recall what Sergeant Travis's billet was at that
time? :

A. He was basically in charge of us, sir, in charge of that
shift. '

Q. Was he in charge of you?

A. Yes, sir.

Q. What were your duties as a guard?

A. To look after the detainees, sir, and make sure they are
fed amd everything else.

0. PFC Sting, did you end up pressing live electrical wires
to a detainee's body on 13 April 20047

A. Yes. I did, sir.

Q. How did that come about?

A. Are you asking, like -- I don't quite understand.

Q. How did the idea to shock a detainee come up?

A. Found wires or they were brought in. And the guy was out
of hand all day.

Q. Who brought wires in?

A. Sergeant Travis, sir.

Q. Where did he bring them in from?

A. I honestly don't know, sir.

Q. Was that the first you had seen of those wires?

A. Yes, sir.

Q. What did he say when he brought the wires in?

A. He said, Look what I found, sir.
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What did you take that to mean?

Q.

A. Shock the cage, or shock the person, or look what we
could do with them. I don't know, sir.

Q. You said you were -- you said this detainee was making
noise?

A. Yes, sir.

Q. What does. that mean?

A. He was talking. They were -- they are not allowed to
talk. We tell them not to. Like, we had a list of words

~ in their language on how to tell them, be quiet, go to
sleep, no, yes. And we told him, you know, stop talking.
Sergeant Travis told him to stop talking. And the guy
just wouldn't.

Q. Were you irritated?

A. Yes, sir.

0. What did you and Sergeant Travis end up doing with those
wires?

A, We ended up putting them on the cage, sir, and shocking
the individual, sir.

Q. Was Sergeant Travis with you when this happened?

A. Which one, sir?

Q. When you put the wires on the cage, Sergeant Travis was
with you?

A. Yes, sir.

Q. Did he help you put the wires on the cage at all?

A. In a way, sir. Yes.

Q. How do you mean?

A. He was just kind of there, sir. And, like, you know,
said, Wrap them around, or whatever, sir, like, Wrap it
around the cage, and just like that, sir.

Q. Did -- .what was your impression as to what Sergeant
Travis wanted you to do with those wires?

A. You mean, like, which time?

Q. With regard to the cage.

A, To get the guy to stop touching the cage, sir.

Q. Did you believe that Sergeant Travis wanted:you to put
those wires on the cage?
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.

A. Yes, sir.

Q. Did it work?

A. I don't believe so, sir. No.

Q. Why do you say that?

A. There was no reaction from anybody. Like, they didn't
pull back from the cage or nothing like that, sir.

Q. What happened when you realized that that wasn't going to
work anymore?

- A. I realized that it wouldn't do anything. The guy would
just keep doing what he was doing.

Q. So what did you do?

A. I just shocked the guy, sir.

Q. What do you mean?

A. Took him out of his cage. And as he was walking in front
of me, Gabbey, PFC -- Private Gabbey stopped him in front
of me. And I shocked him, sir.

Q. How did you come up with the idea to actually shock the

detainee on his body?

A, Sergeant Travis said, Let's get him. And he just -- I
don't know how --

MJ: Hold on just a second.

Okay. Repeat the last thing you said. Sergeant Travis
said what?

WIT: Let's get him, sir.
MJ: Go ahead.

Questions by the prosecution (continued):

Q. Did he say that after the attempt on the cage?
A. Yes, sir. . .
Q. And what did you take that to mean when he said, Let's
get him?
A. To put the wires on the detainee, sir.
Q. Did you end up doing that?
A. Yes, sir.
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Q. Who all was involved with that?

A. Everybody on that shift, sir.

Q. Would that be PFC Trefny, yourself, PFC Gabbey, and
Sergeant Travis?

A. Yes, sir.

Q. Now, was Sergeant Travis present, watching you, when you
shocked that detainee?

A. No. He was not, sir.

~ Q. Where was he then?

A. I believe he was outside, watching detainees outside,
sir.

Q. At what point did he exit the tent?

A. Right before it happened, sir.

Q. Was it your -- or did you believe that Sergeant Travis
wanted you to shock that detainee on his body?

A. I assumed so, sir.

Q. Where on the detainee's body did you shock him?

A. On his arm, sir, right here.

Q. Did the first attempt work?

a. No, sir.

MJ: Where was it, exactly?

WIT: When it worked, sir, it was right here.

MJ: Okay. On the top of the forearm, the witness is

mentioning, with his palm facing down.
Go ahead.

Questions by the prosecution (continued):

Q. So that did not work, the first attempt?

A. The first attempt was here, sir. That one is the one
that didn't work, sir.

TC: Oh, I'm sorry.

MJ: Okay. And the first attempt was on the right humerus, T

guess, on the outside of the right arm. The second
attempt was on the top of the right forearm:

100

DOD JUNE 399

ACLU-RDI 2320 p.110
DOD055482



Go ahead.

Questions by the prosecution (continued):

Q. And the first attempt, on the shoulder area, did not
work?
A, Yes, sir.
Q. What did you do after that did not work?
~ A, Basically turned around and messed with the little box

that we had, sir, the converter box, and then tried it
again, sir. :

Did it work the second time?
I believe so, sir.

How could. you tell?

Just by, like, the guy pulled his arm away and, kind of
like, lifted his mask up and looked at us.

PO ED'!O

What was the detainee wearing?
Flexicuffs, sir, and a sandbag over his head.

Could the detainee see anything?
I don't believe so, sir.

po o PO

Could he then use his hands for anything?

I don't -- what do you mean? Like use them to grab me?
What?

Did the flexicuffs cause him not to be able to use his
hands?
For the most part. Yes, sir.

How big was this detainee?
A little bit bigger than you, sir.

Taller or -- .
Taller and a little bit wider, sir.

o o po » O

And --

Cap;ain(mw)h do you want to describe for the record about
how big you are?

2

|
0

I am five foot eight inches tall, sir, and of a rather
large build.
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MJ: Okay. I was going to ask you to do that without
exaggeration but -- okay. A muscular build then? That's
fine. Go ahead.

TC: Sir, may I retrieve a prosecution exhibit?
MJ: You may. Which one would you like?
TC: Prosecution exhibit 2, sir.
_ MJ: Four?
TC: Prosecution Exhibit 4, sir.
MJ: Okay. Go ahead.

Questions by the prosecution (continued) :

Q. PFC Sting, I am handing you Prosecution Exhibit 4. There
are four pages there. Can you flip through that quickly
and look at those pictures?

PFC Sting, do you recognize those pictures?
A, Yes. I do, sir.

0. Please hold up that first picture, that first page, so
that the military judge can see it.

What is that a picture of?
A. It is a picture of the entrance to the tent, the detainee
center, sir.

That is where -- that was the detention facility, the
entrance to the detention facility?
A. Yes. It was, sir.

Please flip to the second page and hold that up in the
same way.

What is that a.picture of?

A. It is a picture of the inside of ‘the tent, sir.
Q. What is that on the left?
A. There, that is their cells, sir.
0. Are those Hesco barriers turned into cells?
A, Yes. They are, sir.
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Q. Okay. And on the right, are there other cells?
A, There is other smaller ones. Yes, sir.

Flip to the next page please. Please show that to the
military judge. '

What is that a picture of?

A. It is a picture of the table where we did the paperwork
at, sir. And there is the cages right there, sir.

Q. Is that near where you shocked the detainee?

- A. Yes, sir.

Q. On that picture, can you show the judge where the
detainee was standing?

A. Yes, sir.
Right about there, sir.

TC: The witness is pointing to a spot about one inch up and one

inch from the left, bottom corner of that picture.
Questions by the prosecution (continued) :

Q.. Can you flip to the last picture please? Show that to
the judge.

What is that a picture of?

A. It's a picture of the box that I used, sir.

Q. Is that where you plugged the wires into?

A. Yes, sir.

Q. Thank you, PFC Sting. I am going to retrieve that from
you. '

TC: Returning Prosecution Exhibit 2 -- I'm sorry, 4 to the
judge. ,

Questions by the prosecution (continued) :

Q. What kind of wires did you use when you successfully
shocked the detainee? ’

A. I don't know if you ever heard of Romex, what Romex wires
are?

Q. I do not know. R

A. It is, like, basic household wiring. I just -- it
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usually has three wires inside. We just took -- I just
took the -- I just took the wires, the inside ones, out.

And each one was about that long. There was two of them.

TC: The witness indicated with his fingers a length probably
about three and a half feet long?

WIT: And attached to that was -- it looked like to be the

remains of maybe like a lamp outlet plug that had been
cut off and the ends had been kind of pulled apart and
- spliced.

Questions by the prosecution (continued):

Q. Did you plug that into the converter you showed us?

A. Yeg. I did, sir.

Q. You plugged that in and then touched the other ends to
the detainee?

A, Yes, sir.

Q. Private Sting, had Sergeant Travis not brought in those
wires initially, would you have ended up shocking that
detainée?

A. If they weren't there, sir, I don't -- I don't think we
would have.

Q. Would you have come up with that idea by yourself?

A. I don't believe so, sir. No.

Q. Did you ever ask Sergeant Travis if it was okay if you
shocked the detainee?

A, I don't think I ever actually physically asked him, sir.
No.

Q. Private Sting, what has happened to you since this
incident?

A. I got a year in the brig. And a()e) sir.

Q. Did you go to a court-martial?

a. Yes. I did, sir.

0. When you say "a ) do you mean a (b)g)
discharge?

A. Yes, sir.

Q. Private Sting, did you hope to stay in the Marine Corps?

A. I do, sir. Yes.
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Q. I missed one thing I wanted to ask you about, Private
Sting. And that is a discussion that took place
following the incident, where Major 4  was conducting

an investigation. Do you recall tha. u.scussion with
Sergeant Travis?

A. The one on the bridge, sir?
Q. Yes. . : .
A. I don't -- I don't remember exact words that were said.

But yes, I remember.

- Q. What was the conversation about?

A. The incident and what we got questioned about, sir.

Q. You were talking about -- were you talking with Sergeant
Travis about the investigation?

A. I think we were talking about what was -- what we said
and what happened, sir. VYes.

Q. Did you resolve anything with this conversation?

A. What do you mean?

Q. At that point, did you feel like you were going to be the
one to accept responsibility for this?

A. Yes, sir. I -- I originally said I would.

Q. When -- who did you say that to?

A. I think, Trefny, sir.

Q. And in this other conversation, was both Private -- were
both Private Trefny and Sergeant Travis present?

A. Yes, sir.

0. Did Sergeant Travis ever indicate to you that he would
take responsibility along with you?

A. No, sir.

TC: Private Sting, thanks. That is all I have at this time.

MJ: Colonel (v)6)

IMC: Thank you, sir.
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CROSS-EXAMINATION
Questions by the defense (Lieutenant Colonel (®)€)

0. Good afternoon, Private Sting
A. Good afternoon, sir.

I would like to clarify one thing real quick. You got
convicted because you actually stung -- you actually
shocked that prisoner. Right?

- A. Yes. I did, sir.

Not because -- it is not Sergeant Travis's fault that
you -- that you are in the brig. You pled guilty.
Right?

Yes. I did, sir.

Thank you. I would like to focus your attention for the
moment on the conditions at Mahmudiyah. All right?
Yes, sir.

Let's talk about the living conditions for the Marines.
Would you agree that they are austere living conditions?
Yes, sir.

Would you agree that it was dirty?
Yes, sir.

Dusty?
Yes, sir.

Hot?
Yes. It was, sir.

Miserable?
Yes, sir.

Eating tray rats?
Yes, sir.’

Showers don't always work?
Yes, sir.

Some degree of stress involved in that for all the
Marines. Right?
Yes. There was, sir.

YOO PO PO PO PO vp ?p ? p ? p ?
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You are also under small arms attack from time to-time?
Yes, sir.-

Mortar attacks?
Yes, sir.

Sometimes rather severe mortar attacks?
Couple times, sir. Yes.

That also creates some degree of stress for the Marines
there. Correct?
Yes. It does, sir.

Your duties there, you are providing camp security.
Right?
Yes, sir.

You're doing duty on guard post. Correct?
Yes, sir.

You're going on patrols. Right?
Yes. We were, sir.

You are guarding detainees also. Right?
Yes, sir.

Some very important duties. Right?
Yes. They were, sir.

Subjecting yourselves to hostile fire and potential
conflicts with the enemy. Right?
Yes, sir.

Also creating some degree of stress?
Yes. It did, sir.

So in some, this was kind of a stressful occupation for
the Marines in Mahmudiyah. Right?
Yes. It was, sir.

OD’O»O?Q?’@?‘@?’Q?‘O?’O?’O?’O:BOID‘JO

The living conditions, the hostile fire, the working
conditions, all created some degree of stress on you,
Sergeant Travis, and all the Marines at Mahmudiyah?

A. Yes, sir.
Let's focus your attention, for the moment now, on the
detainees. Would you agree that these guys were
generally bad people?
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A. I honestly couldn't tell you, sir. But they had to be in
there for a reason. So yes, sir.

Q. Okay. Well, let's talk about why they are in there.
Would you agree that these individuals were apprehended
by U.S. or coalition forces?

A, Yes, sir.

And they are apprehended, presumably, because they are
either suspected of or have engaged in insurgency
activities against U.S. or coalition forces?

Yes, sir.

And that would include Marines?
Yes. It does, sir.

That would include Marines from 2/2?
Yes, sir.

That would include Marines from Golf Company, 2/2?
Yes, sir.

That would include Marines from your platoon?
Yes, sir.

That would include you?
Yes, sir.

And these were individuals that had been detained by 2/2
from time to time. Correct?
Yes, sir.

Because they are suspected of or had engaged in
insurgency activities against 2/2. Correct?
Yes, sir.

And these guys, they are all males. Right?
Yes, sir.

And they are living, essentially, inside a Hesco barrier?
Yes. They . were, sir. . .

Inside a tent?
Yes, sir.

No air conditioning?
There was one, sir. But it didn't do, like, that much
good. §

PO PO PO O » O » O MO MO PO PO PO B
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Well, was it hot in there?
Yes, sir.

Did they smell?
Yes, sir.

Did the Marines smell?
Yes, sir.

Was the odor inside the tent kind of oppressive?
Extremely, sir.

And these detainees are flex-cuffed 24/77?
Yes, sir.

Right in front of them like this?
Yes. .

0 PO PO YO PO PO 3’0

Like I'm doing?
IMC: And for the record, I have got my -- my hands crossed.

WIT: It wasn't crossed like that, sir. They were like this.
They were more side-by-side.

IMC: For the record, the witness is holding up his hands
perpendicular to the floor with his fists closed and his
wrists approximately two inches apart.

Questions by the defense (Lieutenant Colonel .(b)6) (continued) :

And they are that way 24/7?
Yes, sir.

Inside these Hesco barriers?
Yes, sir.

And when they move outside of the Hesco barriers, they
have to be escorted?
Yes. They do; sir.

They have to have a sandbag over their head?
Yes, sir.

And they are still flexicuffed?
Yes, sir.

OII’»O!I’O!D‘J.O?’P?".O

And that is even just to make a head call?
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Yes. It is, sir.

So they are also moving from the Hesco barriers to
interrogations?
Yes, sir.

And we are not talking about interrogatione by local
Jacksonville police officers. Are we?
No, sir.

We are talking about interrogations by trained human
exploitation team members. Correct?
Yes, sir.

People that are authorized to use certain types of
techniques in order to encourage cooperation. Right?
Yes, sir.

Who are specifically trained to interrogate insurgents
and enemy combatants. Correct?
Yes, sir.

All of this also creates some degree of difficulty for
the detainees. Right?
Yes. It was, sir.

So would you agree then that it was also a stressful
situation for the detainees?
Yes, sir.

Some of them are somewhat unhappy about the conditions in
which they lived? ‘
Yes, sir.

Some of them are unhappy about being detained?
Yes, sir.

So in summary, we have a situation where the Marines are
under some degree of stress. Right?
Yes. They were, sir. ’ -

And we have a situation where the detainees are under
some degree of stress. Correct?
Yes, sir.

So would you agree, then, there is a potentially volatile
situation inside that tent?
Extremely. Yes, sir.

O O ¥ O FOFOFOXOFO»»0 PO B0 PO
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I would like to focus your attention now, for the moment,
on this particular detainee in question. All right?
Yes, sir.

You don't know his name?
No, sir.

Don't know who he is?
No, sir.

Don't know why he was there?
No, sir.

In fact, he was ultimately released?
Yes. He was, sir.

And it's fair to say he is not here today?
No, sir. He is not here.

And ultimately it was apparently determined that this
detainee had not been engaging in insurgency action?
I don't know, sir.

..o.asp;up;un_o:uo:uo»o:vo

Well, let me ask you a hypothetical question. If an
individual is detained wrongfully under those
circumstances, would he be even more upset,
hypothetically speaking?

I would assume so. Yes.

And this particular detainee was, in fact, rather vocal?
Yes. He was, sir.

Hard to get along with?
Yes, sir.

Throwing trash out of his cell?
Yes, sir.

Wouldn't quit rattling his cage?
Yes, sir. .

Wouldn't submit to authority?
Yes, sir.

Wouldn't submit to the measures that you had been trained
on as far as how to control the detainee?
Yes, sir.

¥ 0o YO YO »O PO !D'JO !D'
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Q. Wouldn't respond to your verbal commands?

A. No. He would not, sir.

So you have a situation here where you have Marines under
stress, detainees under stress, and then this one
detainee creating kind of a spike. Right?

A. Yes, sir.

Q. Making things worse. Right?

A. Yes, sir.

- Q. And he is not responding to the normal types of
authority. Right?

A. No. He was not, sir.

Q. And so something had to be done to get that guy under
control. Right?

A. Yes, sir.

Q. To protect that volatile situation from explodlng
Right?

A. Yes, sir.

Q. Now, it is at that point that Sergeant Travis brings the
wires into the tent. Right?

A. Yes, sir.

Q. In an effort to try and find some means to bring the
situation under control. Right?

A. Yes, sir.

Q. Now, Private Sting, this is a very important question.
Okay? So I want you to focus on this one and answer as
clearly as you can. When did Sergeant Travis tell you to
put those wires, physically, on that detainee's body?

A. You -- you mean he actually told me to put them on his
body?

Q. That is what I am asking. That is why I want you to
focus your attention on this question. When did Sergeant
Travis come up to you and tell you to put those wires on
that detainee's body?

A. He didn't, sir.

Thank you. In fact, when you did that, he was ocutside of
the tent?
When we actually did it. Yes, sir.
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Q. Let's focus on your background a little bit. Okay?

A, Yes, sir.

Q. Now, you have worked electrical before?

A. Yes. I have, sir.

Q. As a matter of fact, you worked it with your father?

A. Yes, sir.

Q. And he kind of trained you in electrical?

A. Yes, sir.

Q. And you are familiar with voltage?

A. Yes, sir.

Q. The difference between volts and hertz and watts and all
that other stuff?

A. Yes, sir.

0. And the voltage that was used, when you stung -- when
you -- when you shocked, or stung, that prisoner was 110.
Right? :

A. Yes, sir.

Q. And you are familiar with what 110 can do. Right?

A. Yes. I am, sir.

Q. You have previously described it as kind of a tingle.
Correct?

A. Yes, sir.

Q. Nothing more than that?

A. I wouldn't say so.

Q. In your experience as a trained electrician, someone can
survive a brief --

TC: Objection, relevance. The witness is not an expert.

MJ: Response?

DC: I am not asking him to testify as an expert, Your Honor. I
am asking him to testify as a lay witness and offer a lay
opinion as to someone who has worked with electrical
before.

MJ: The objection is overruled.
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You can answer it. I believe you can answer it from your
experience. Go ahead.

Did you get the guestion out?

IMC: I don't think I did, Your Honor.

MJ: Okay. Go ahead.

Questions by the defense (Lieutenant Colonel(m«» (continued) :
- Q. The question was, in your experience worklng with

electrical, someone could sustain a brief touch with 110
with no lastlng physical harm?
Yes, sir..

Just a brief tingling sensation?
Yes, sir.

Now, you have previously pled guilty to shocking this
prisoner. Right?
Yes. I did, sir.

And that was part of a plea agreement you had with the
governmént?
Yes. It was, sir.

And as part of that plea agreement, you agreed to testify
here today?
Yes. I did, sir.

B’O‘ID'O?’JO?’I_O?‘

IMC: Nothing further, Your Honor.
MJ: Redirect, . Captain ()©) Go ahead.
TC: Thank you.

REDIRECT EXAMINATION

Questions by the prosecution:

Q. Private Sting, you pleaded guilty at a general
court-martial?

A. Yes. I did, sir.

Q. What guidance did you receive, if any, regardlng your

future testimony?
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A. I was basically just told to tell the truth, sgir.

Q. Is that what you have done?

A, Yes, sir.

Q. Private Sting, these conditions we talked about -- you
talked about with the defense counsel, at the detention
facility, did you feel that those in any way justified
shocking a detainee?

A. No, sir.

Q. And this animosity between the detainees and the guards
that the defense counsel had mentioned, you said there
was some kind of animosity. Right?

A. Yes, sir.

Q. Well, tell me, Private Sting, who wins in that fight
between the guards and the detainees?

A. I don't quite understand what you are asklng, sir.

Q. Well, when the detainees leave their cages, they have
sandbags over their heads. Right?

A. Yes, sir.

Q. They are flexicuffed?

A. Yes, sir.

Q. Do they have much of a chance in this dealing with this
animosity between the guards and the detainees?

A. Do you mean if they fight back, if they'd win, sir?

Q. Can they fight back?

A. I guess if they really tried, sir.

Q. Would they be doing that by flailing around with their
flexicuffed hands?

A. Pretty much, sir.

TC: Thank you.

Thank you, sir.

MJ: Any recross, Lieutenant Colonel (b))

IMC: No, Your Honor.

MJ: There was no objection by the defense, but I am not going
to consider as relevant in my analysis how much time the
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accused got (sic).

I think it is relevant that he went to a court-martial,
he struck a deal, and he agreed to testify against
Sergeant Travis.

As far as how much time he received, I am not going to
consider that at all as relevant evidence in the
sentencing proceedings. '

I will consider the fact that he went to a general
court-martial, because there was no objection. The fact
that he went to a court-martial is significant, I guess.

I do not have any questions for you, Private Sting.

Captain (b)(ﬁ),;{'“ :

TC: Sir, I would at least like to respond to that.
MJ: Yes. Go ahead.
TC: The government doesn't believe that the sentence that

Private Sting received should be considered in evaluating
a proper sentence with Sergeant Travis. However, the
fact that Private Sting is serving a sentence to
confinement that is rather lengthy is a direct result of
the conduct we are talking about. And that is an
aggravating factor directly resulting from Sergeant
Travis's conduct.

MT: And I agree with that. I am just not going to consider the
amount of time that he is spending as relevant. I will
agree that he is spending time in the brig and that he
went to a general court-martial. But the fact that he
did something -- I just see it as too tenuous here. I
don't think I would let it go in front of the members,
and I am not going to consider the amount of time as
relevant to my analysis. So -- but I understand your --
your response and should have given you a chance to
respond anyway, about that it was some lengthy period of

confinement.
Lieutenant Colonel ()

IMC: . Yes, Your Honor, if I could have one brief follow-up
question based on that exchange?
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MJ: Sure.
RECROSS-EXAMINATION
Questions by the defense (Lieutenant Colonel (b)®)

Private Sting, are you in the brig right now?
Yes. I am, sir.

I thought you were at Camp Mahmudiyah?
This is my brig time, sir.

So you are not actually in the brig?
No, sir.

¥O PO PO

IMC: Oh. Thank you. _

MJ: | Any follow-up, captain ®©
REbIRECT EXAMINATION

Questions by the prosecution:

Private Sting, were you ever in the brig?
Yes. I-was, sir.

Did you exit the brig at some point?
Yes. I have, sir.

Why did you exit the brig?
To come back and testify, sir.

Are you out fighting with your unit right now?
No, sir.

po PO O PO
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Thank you.
Thank you, sir.

MJ: Lieutenant Colonel () anything further?

IMC: No, sir.

The witness was excused and withdrew from the witness stand.

MJ: Captain (b))
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TC: Sir, the government calls Private Trefny.

Private Jeremiah J. Trefny, U.S. Marine Corps, was called as a
witness by the prosecution, was sworn, and testified as follows:

MJ: How do you say his name?
TC: Trefny, sir.
WIT: Trefny, sir.

- MJ: Okay. Thank you.

DIRECT EXAMINATION

Questions by the prosecution:

Q.
Aa.

O PO ¥ © ¥ O PO MO » O O
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Private Trefny, please state your name, rank, and unit.
Jeremiah Trefny. I'm a private, sir. 2/2, Golf Company.

How do you spell your last name?
T-R-E-F-N-Y.

Private Trefny, how long have you been in the Marine
Corps? -
A little bit over a year, sir.

When did you graduate from boot camp?
September of 2003, sir.

Did you deploy with 2/2 to Iraq in February of 20047
Yes. I did, sir.

Were you at the Al Mahmudiyah detention facility in April
of 20047
Yes, sir.

Did you partake in an incident where a detainee was
shocked with live electrical wires?
Yes. I did, sir.

Was Sergeant Travis part of that event?
Yes, sir.

How did the idea to shock a detainee come up?
Sergeant Travis showed us the wires, sir. And we kind of
took it from there. :
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Q. Did he say anything when he brought in the wires?

A. He had mentioned how it would make him be quiet.

Q. How did he say that?

A. He say no-es-coot (phonetic), this will make him es-coot.

Q. You said "no-es-coot"?

a. Yes, sir.

0. What does that mean?

A. It's Iragi for shut up, I believe, sir.

~ Q. How did you all respond to Sergeant Travis bringing in
those wires and saying "no-es-coot"?

A. We shocked the prisoner, sir.

Q. Did Sergeant -- to your knowledge, was Sergeant Travis
aware that you were going to shock that detainee?

A. I believe so. I can't be positive. I can't say, like,
he did know, a hundred percent.

Q. why do YOu say you "believe"?

A. That is just what I believe, sir.

Q. Was he present at the conversation?

A. Well, he -- well, he -- he gave us the wires, sir.
That's why I thought he probably knew we were going to do
it.

MJ: I need you to keep your voice up, okay, so I can hear.

WIT: Roger that, sir.

MJ: Okay. I heard 