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1 to all the charges and specifications, and we would hold a trial even 

2 in your absence. 

	

3 	 Do you understand all that? 

	

4 	ACC: Yes, Your Honor. 

	

5 	MJ: All right. I don't expect that you're going to go AWOL, in 

6 fact, quite the contrary. I tell that to everyone who has been 

7 arraigned because I want you to understand that you're kind of in the 

8 final stretch now. It's critical that you stay in close contact with 

9 Captain Stelle between now and the date we set for trial so that you 

10 can be here to assist in your defense. All right? 

	

11 	ACC: Yes, Your Honor. 

	

12 	MJ: Now, I note from the charge sheet that Lieutenant Niles is 

13 not under any form of restraint. Is that right, Captain Stelle? 

	

14 	DC: That's correct, Your Honor. 

	

15 	MJ: All right. Is there anything else we can take up here 

16 today? 

17 	TC: Your Honor, just the--I understand we've handled the 

18 motions part, but the date plea and forum will be due? 

	

19 	MJ: Oh okay. Let's figure that out. All right, if your 

20 hearing is on the 14th of June, she's in trial the next 2 days. I 

21 expect you'll have an answer at least by the 17th, so let's make 

22 close of business Friday the 18th when plea and forum can be given. 

23 All right? 

12 
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1 	DC: Yes, Your Honor. 

	

2 	TC: Yes, Ma'am. 

	

3 	MJ: Clearly though, that is already within the 2 week window, 

4 Captain gm" so to the extent that there are any overseas 

5 Witnesses that 1111111111111111rdesires to call on his behalf, please 
Ljt 4•Itttorrt AJAs 

6 get that information to the government now. All right? 

	

7 	DC: Absolutely, Ma'am, thank you. 

	

8 	MJ: Thanks. And obviously, Government, to the extent that you 

9 intend to deny any of those witnesses and you all need a 39(a) to 

10 litigate, then you just get back in touch with Colonel Millt and 

11 she'll set a date, all right? 

	

12 	TC: Understood, Ma'am. 

	

13 	DC: Yes, Ma'am. 

	

14 	MJ: Court is in recess. 

	

15 	[The session recessed at 1230, 9 June 2004.] 

	

16 	 [END OF PAGE] 

17 
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1 [The court-martial was called to order at 1004, 1 July 2004 in 

2 Vilseck, Germany pursuant to the orders previously inserted in the 

3 record and Court-Martial Convening Order Number 8 dated 23 June 2004 

4 Headquarters, 7th Army Training Command, APO Army Europe.] 

5 [All parties present when the court recessed were again present with 

6 the exception of the military judge Lieutenant Colonel 1111.111111.1. who 

7 was replaced by Colonel IIIIINNIMINIIMMIDand the court reporter Mrs. 

c)""f). 
8 11101011011111P who was replaced by Mr. 

9 	MJ: This Article 39(a) session is called to order. You may be 

10 seated. 

11 	TC: Your Honor, the accused has already been arraigned. 

12 	MJ: All right, and at the last hearing in this trial, 

13 Lieutenant Niles, you were advised that you could be represented by 

14 captainIIIIIIIIP. Do you recall that? 

15 	ACC: Yes, Ma'am. 

16 	MJ: Are you still happy to be represented by him? 

17 	ACC: Yes, Ma'am. 

18 	MJ: All right and also at the last hearing in this case, which 
k4-;L 

19 I believe was on 9 June, Colonel 4111ktold you about your forum 

20 rights. Do recall that discussion? 

21 	ACC: Yes, Ma'am. 

22 	MJ: Are you ready to tell me what forum you choose? 

23 	DC: Yes--yes, Your Honor. 

14 
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1 	MJ: All right. 

2 	DC: The accused requests a trial by officer panel for 

3 sentencing only, and we have a written request. 

4 	MJ: All right then, if you've submitted that, I guess we'll 

5 make that an appellate exhibit whatever the next one is. 

6 [The CR marked the notice of forum and plea as AE II.] 

7 	MJ: All right, that's Appellate Exhibit II. 

8 	 At this time, will the accused and defense counsel please 

9 rise? 

10 [The accused and his counsel did as directed.] 

11 	MJ: Lieutenant Niles, how do you plead, before receiving your 

12 plea, I advise you that any motions to dismiss or grant other 

13 appropriate relief should be made at this time. Your defense counsel 

14 will speak for you. 

15 	DC: Thank you, Your Honor. The motion previously filed on 9 

16 June for dismissal in violation of Rule 707 lack of speedy trial the 

17 defense withdraws that motion. Formally I would withdraw that 

18 motion, and as far as pleas, Your Honor, the accused pleads as 

19 follows: 

20 To Specification 1, 2 and 3, of 
21 Charge I the accused pleads: Not Guilty. 
22 To Charge I: Not Guilty. 
23 
24 To The Specification and 
25 Charge II the accused pleads: Guilty. 

15 
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1 	MJ: Thank you, you may be seated. 
	 - di. 

2 [The accused and his counsel did as directed.] 

3 	MJ: All right, we should note for the record that all parties 

4 present at the last session are again present in court with the 

5 exception of Lieutenant Colonel OW who was the military judge at 

6 the prior hearing and agialleiNthe court reporter. Instead we 

7 have Mr.WOMMIP present as the court reporter who's previously been 

8 sworn, and I'm Colonel affillailwaralit as military judge. I am not 
9 aware of any matter, which might be a ground for challenge against 

10 me. Does either side desire to question or challenge me? 

1 1 
	

TC: No, Ma'am. 

12 
	

DC: No, Ma'am. 

13 
	

MJ: All right, Lieutenant Niles, your counsel has entered a 

14 plea of guilty for you to one of the charges and its specification. 

15 Your plea of guilty will not be accepted unless you understand its 

16 meaning and effect. I'm going to discuss with you your plea of 

17 guilty. You may wish to consult with your defense counsel prior to 

18 answering any of my questions. If at anytime you have questions, 

19 feel free to ask them. If at anytime you need to consult with 

20 Captain Amp you tell me and I'll let you do that. 
21 	 Do you understand? 

22 	ACC: Yes, Ma'am. 

16 
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1 	MJ: Now a plea of guilty is equivalent to a conviction and is 

2 the strongest form of proof known to the law. On your plea alone and 

3 without receiving any evidence, this court can find you guilty of the 

4 offense to which you pled guilty. Your plea will not be accepted 

5 unless you realize that by your plea you admit every act or omission 

6 and the element of the offenses [sic] to which you have pled guilty 

7 and that you are pleading guilty because you actually are, in fact, 

8 guilty. If you do not 	 you are guilty, then you should 

9 not for any reason plead guilty. 

10 
	

Do you understand what I've said so far? 

11 
	

ACC: Yes, Ma'am. 

12 
	

MJ: By your plea of guilty, you give up three important rights, 

13 but you give up these rights only as to that offense to which you've 

14 pled guilty: 

15 	 First, the right against self-incrimination, that is, the 

16 right to say nothing at all; 

17 	 Second, the right to a trial of the facts by this court, 

18 that is, your right to have this court-martial decide whether or not 

19 you are guilty based upon the evidence the prosecution would present 

20 and on alirliimiiVence you may introduce; 

21 	 Third, the right to be confronted by and to cross-examine 

22 any witness called against you. 

23 	 Do you have any questions about any of those rights? 

17 
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1 	ACC: No, Ma'am. 

2 	MJ: Do you understand that by pleading guilty, you no longer 

3 have these rights? 

	

4 	ACC: Yes, Ma'am. 

	

5 	MJ: If you continue with your guilty plea, you will be placed 

6 under oath, and I will question you to determine whether you are, in 

7 fact, guilty. Anything you tell me may be used against you in the 

8 sentencing portion of the trial. 

	

9 	 Do you understand that? 

	

10 	ACC: Yes, Ma'am. 

	

11 	MJ: If you tell me anything that is untrue, your statements may 

12 be used against you later for charges of perjury or making false 

13 statements. 

	

14 	 Do you understand that? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: At this time, I want you to stand and face trial counsel, 

17 and Trial Counsel, will you please place the accused under oath. 

18 [The accused was sworn.] 

	

19 	MJ: Now do we have a stipulation of fact? 

	

20 	TC: Y'es, Your Honor. It's been previously marked. 

21 [The CR handed PE 1 for ID to the MJ.1 

	

22 	 [END OF PAGE] 

23 
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1 	MJ: All right, Lieutenant, I have a stipulation of fact, which 

2 has been marked as Prosecution Exhibit 1 for identification, in front 

3 of me. Do you have a copy of that in front of you? 

	

4 	ACC: Yes, Ma'am. 

	

5 	MJ: I'd like you to take a look at the second page. Is that 

6 your signature on the page? 

	

7 	ACC: Yes, Ma'am. 

	

8 	MJ: Did you read this document thoroughly before you signed it? 

	

9 	ACC: Yes, Ma'am. 

	

10 	MJ: Do both counsel agree to the stipulation and that your 

11 signatures appear on the document? 

	

12 	TC: Yes, Ma'am. 

	

13 	DC: Yes, Your Honor. 

	

14 	MJ: Now, Lieutenant Niles, a stipulation of fact is an 

15 agreement among the trial counsel, your defense counsel, and you that 

16 the contents of the stipulation are true, and if entered into 

17 evidence, are the uncontradicted facts in this case. No one can be 

18 forced to enter into a stipulation, so you should enter into it only 

19 if you truly want to do so. 

	

20 	 Do you understand this? 

	

21 	ACC: Yes, Ma'am. 

	

22 	MJ: Are you voluntarily entering into this stipulation because 

23 you believe it is in your best interest to do so? 

19 	
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1 	ACC: Yes, Ma'am. 

2 	MJ: Now if I admit this stipulation into evidence, it will be 

3 used in two ways: 

	

4 	 First, I will use it to determine if you are, in fact, 

5 guilty of the offense to which you pled guilty; 

	

6 	 Second, the trial counsel may read it to the court members 

7 and they will have it with them when they decide upon your sentence. 

	

8 	 Do you understand and agree to these uses of the 

9 stipulation? 

	

10 
	

ACC: Yes, Ma'am. 

	

1 1 
	

MJ: Do both counsel also agree? 

	

12 
	

TC: Yes, Ma'am. 

	

13 
	

DC: Yes, Your Honor. 

	

14 
	

MJ: Now, Lieutenant Niles, a stipulation of fact ordinarily 

15 cannot be contradicted. If it should be contradicted after I've 

16 accepted your guilty plea, I will reopen this inquiry. You should, 

17 therefore, let me know if there's anything whatsoever you disagree 

18 with or feel is untrue. 

	

19 	 Do you understand that? 

	

20 	ACC: Yes, Ma'am. 

	

21 	MJ: At this time, I want you to read your copy of the 

22 stipulation silently to yourself as I read it to myself. When you're 

23 finished reading it, please look up at me. 

20 	
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1 	ACC: Yes, Ma'am. 

2 [The MJ and ACC read PE 1 for ID.] 

3 	[Long pause.] 

	

4 
	

MJ: Lieutenant Niles, have you finished reading it? 

	

5 
	

ACC: Yes, Ma'am. 

	

6 
	

MJ: Is everything in that stipulation true? 

	

7 
	

ACC: Yes, Ma'am. 

	

8 	MJ: Is there anything in the stipulation that you do not wish 

9 to admit is true? 

	

10 	ACC: No, Ma'am. 

	

11 	MJ: Do you agree, under oath, that the matters contained in the 

12 stipulation are true and correct to the best of your knowledge and 

13 belief? 

	

14 	ACC: Yes, Ma'am. 

	

15 	MJ: Defense Counsel, do you have any objections to Prosecution 

16 Exhibit 1 for identification? 

	

17 	DC: No objection, Your Honor. 

	

18 	MJ: All right, then, Prosecution Exhibit 1 for identification 

19 is admitted into evidence subject to my acceptance of the accused's 

20 guilty plea. 

	

21 	 Now, Lieutenant Niles, I'm going to explain the elements of 

22 the offense to which you've pled guilty. By "elements", I mean those 

23 facts, which the prosecution would have to prove beyond a reasonable 

21 
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1 doubt before you could be found guilty if you had pled not guilty. 

2 When I state each element, ask yourself two things: 

3 	 First, is the element true; and 

4 
, 

Second, Vhbther you wish to admit that it's true. 

5 	 After I list the elements for you, be prepared to talk to 

6 me about the facts regarding the offense. 

	

7 	 First of all, though, I'd like to get a little background 

8 on you. When did you first come into the service? 

	

9 	ACC: November 2000--2001, no 2000, correction. 

	

10 	MJ: All right, do you remember the day? 

	

11 	ACC: No, I just remember that it was November 2000 when I left 

12 or arrived at Fort Benning for basic training. 

	

13 	MJ: Okay let's see the stipulation says 7 November 2000. 

	

14 	ACC: That would be correct, Your Honor. 

	

15 	MJ: Okay. 

	

16 	DC: The initial---- 

	

17 	MJ: CaptainlIM 66-;71, 

	

18 	DC: I'm sorry. The initial date on the charge sheet is May--10 

19 May 2001, that reflects his commissioning date. 

	

20 	MJ: All right. 

	

21 	DC: Because he enlited and went to OCS. That time does not 

22 reflect on the charge sheet. 

nr- 
CO-134'143 2 2 

DOD-047277 

ACLU-RDI 2068 p.14



	

1 	MJ: Since 7 November 2000 and today, have you been continuously 

2 on active duty? 

	

3 	ACC: Yes, Ma'am. 

	

4 	MJ: Have you had any breaks in service at all? 

ACC: Negative, Ma'am. 

	

6 	MJ: All right. When did you come to Germany? 

	

7 	ACC: October of 2001. I believe it was October 5th. 

	

8 	MJ: And what unit were you assigned to when you got here? 

	

9 	ACC: 615th Military Police Company. 

	

10 	MJ: Is that the unit you're assigned to today? 

	

11 	ACC: Yes, Ma'am. 

	

12 	MJ: All right. All right, I want you to take a look at The 

13 Specification of Charge II. There you are charged with the offense 

14 of conduct unbecoming an officer due to cruelty and maltreatment of 

15 prisoners and that would be a violation of Article 133 of the Uniform 

16 Code of Military Justice. The elements of that offense are: 

	

17 	 One, that Immilimm limisammp and 
18 1111111111rwere subject to your orders; 

	

19 	 Two, that on or about 30 July 2003, at or near Al Taji 

20 Police Station, Baghdad, Iraq, you maltreated 111111.111111.11111111P IMMO 

21 11111111111111111 and IIMINIMINIpby striking and kicking them; and 

	

22 	 Three, that under the circumstances, your conduct was 

23 unbecoming an officer and a gentleman. 

23 
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1 	 Subject to the orders of includes persons under the direct 

2 or immediate command of the accused. Cruel and maltreatment refers 

3 • to treatment that when viewed objectively under all the circumstances 

4 is abusive or otherwise unwarranted, unjustified, and unnecessary for 

5 any lawful purpose and that results in physical or mental harm or 

6 suffering or reasonably could. have causea-physical or mental harm or 

7 suffering. Assault or improper punishment may constitute this 

8 offense. 

9 	 °Conduct unbecoming an officer and a gentleman° means 

10 behavior in an official capacity, which in dishonoring or disgracing 

11 the individual as a commissioned officer. °Unbecoming conduct° means 

12 misbehavior more serious than slight and of a material and pronounced 

13 character. It means conduct morally unfitting and unworthy rather 

14 than merely inappropriate or unsuitable misbehavior, which is more 

15 than opposed to good taste or propriety. 

16 	 Now do you understand the elements and definitions as I've 

17 read them to you? 

18 	ACC: Yes, Ma'am. 

19 	MJ: Do you have any questions about any of them? 

20 	ACC: No, Ma'am. 

21 	MJ: Do you understand that your plea of guilty admits that 

22 these elements accurately describe what you did? 

23 	ACC: Yes, Ma'am. 

24 	
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1 	MJ: Do you believe and admit that the elements and definitions 

2 taken together correctly describe what you did? 

	

3 	ACC: Yes, Ma'am. 

	

4 	MJ: In your own words, I'd like you to tell me why you're 

guilty of this offense. 

	

6 	ACC: Ma'am, I'm guilty of this offense because I did behave in a 

7 manner unbecoming an officer. I did strike these personnel. 

	

8 	MJ: Well I need you to tell me a little bit more. First of all 

9 this was on 30 July 2003? 

	

10 	ACC: Yes, Ma'am. 

	

11 	MJ: Where were you? 

	

12 	ACC: At the 111111116olice Station in Baghdad, Iraq. 

	

13 	MJ: Okay and what was your position at that time? 

	

14 	ACC: At that time, I was the platoon leader for 1st Platoon. 

	

15 	MJ: And what was your position with regard to any of the 

16 prisoners there? 

	

17 	ACC: At that time, I was the supervisor for both the soldiers 

18 and the police station. 

	

19 	MJ: And so what were your duties as they applied to any of the 

20 prisoners at the police station? 

	

21 	ACC: The duties there were to provide oversight for prisoners in 

22 the police station provide them with security, clothing, and food. 

	

23 	MJ: Okay and who were the three individuals that I named? 

25 
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1 	ACC: I believe they were personnel arrested by the Iraqi police 

2 and placed into the detention cell there. 

MJ: Well do yo 	ve any reason to think that those weren't 
- 

3 

4 prisoners at the 	Police Station on 30 July 2003? 

5 	ACC: Can you repeat that, Ma'am? 

6 	MJ: Do you have any reason to think h t those three named 

7 individuals were not prisoners at the 	Police Station on 30 

8 July 2003? 

9 	ACC: No, Ma'am. At the time, I didn't know their names, if 

10 that's what you're asking. 

11 	MJ: All right. Have you since seen information that told you 

12 what their names were? 

13 	ACC: Just in the statements given by the soldiers in the charge 

14 sheet. 

16 names of the men who were prisoners at 	 Police Station on that 

17 day? 

18 	ACC: No, Sir [sic], if my soldiers say they were the men, they 

19 were the men. 

MJ: All right, now what was your contact with each of thosea 20 

21 individuals? First of all, let's talk about what happened to imp 

22 	 and you can refer to the stipulation of fact if you wish, 

26 
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1 but I want you to tell me what exactly you did, if anything, to that 

2 individual, and I assume that's a man. 

	

3 	ACC: Ma'am, as stated in the statements given by the soldiers in 

4 the charge sheet, thaVs the gentleman that I struck in the D-Cell. 

	

5 	MJ: Okay tell me how you struck him. 

	

6 	ACC: With a closed fist, I believe I hit him in the stomach. 

	

7 	MJ: Why? 	
t;

a 

	

8 	ACC: That's a question I've been asking myself for the last year 

9 and a half. Out of anger, Ma'am. 

	

10 
	

MJ: Okay had he attacked you? 

	

11 
	

ACC: No, Ma'am. 

	

12 
	

MJ: So there was--you weren't defending yourself? 

	

13 
	

ACC: No, Ma'am. 

	

14 
	

MJ: Were you defending another soldier? 

	

15 	ACC: No, Ma'am. 	
k6- 

	

16 	MJ: As to 	 , tell me what happened with him. 
tio 

	

17 	ACC: Once again, Ma'am, I struck him with a closed fist in the 

18 stomach. 

	

19 	MJ: And tell me why. 

	

20 	ACC: It would be the same as before, Ma'am, I believe out of 

21 anger. 

	

22 	MJ: All right. Had he attacked you? 

	

23 	ACC: No, Ma'am. 

27 
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1 
	

MJ: Had he given you any sense that he was going to attack you? 

	

2 
	

ACC: No, Ma'am. 

	

3 
	

MJ: Had he attacked any of your soldiers? 

	

4 
	

ACC: No, Ma'am. 

	

5 
	

MJ: Had he attacked another prisoner? 

	

6 
	

ACC: I don't know that, Ma'am. 

	

7 
	

MJ: Okay, but I mean to your knowledge--- 

	

8 
	

ACC: To my knowledge---- 

	

9 	MJ: ----had he attacked another prisoner? 

	

10 	ACC: ----no, I received no reports on that. 

	

11 	MJ: Okay. Would that be true of the first gentleman.///// 

12 INN 
	

6 6.-+ 

13 	ACC: To my knowledge, I received no reports that he attacked 

14 anyone. 
4--y 

15 	MJ: All right. How aboutaIIIMIIIIIIIW 

16 	ACC: That'sithe gentleman that I struck by kicking him, Ma'am. 

17 	MJ: And where did you kick him? 

18 	ACC: In the shoulder. 

19 	MJ: And why did you kick him in the shoulder that day? 

20 	ACC: Out of anger, Ma'am. 

21 	MJ: Again, had he attacked you? 

22 	ACC: No, Ma'am. 

23 	MJ: Had he sought to attack you? 

28 	
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1 
	

ACC: No, Ma'am. 

	

2 
	

MJ: To your knowledge, had he attacked any of your soldiers? 

	

3 
	

ACC: No, Ma'am. 

	

4 
	

MJ: Had he tried to? 

	

5 
	

ACC: No, Ma'am. 

	

6 
	

MJ: Had he tried to attack any other prisoner? 

	

7 
	

ACC: I received no reports of that, Ma'am. 

	

8 
	

MJ: Okay. To your knowledge had he tried to attack any other 

9 prisoner? 

	

10 	ACC: No, Ma'am. 

	

11 	MJ: Now as an MP officer, do you receive training as to how to 

12 deal with prisoners or detainees? 

	

13 	ACC: Yes, Ma'am. 

	

14 	MJ: Is striking them with a closed fist in either the stomach 

15 or kicking them in the shoulder, is that---- 

	

16 	ACC: No, Ma'am, that is not part of the training. 
t• 

	

17 	MJ: Okay, so that's not appropriatd behavior for an MP officer 

18 when dealing with prisoners? 

	

19 	ACC: No, Ma'am. 

	

20 	MJ: Now you're charged with doing these things and that these 

21 things amounted to conduct unbecoming an officer and a gentleman. Do 

22 you remember the definition I gave you of conduct unbecoming an 

23 officer and a gentleman? 

29 	
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1 	ACC: I believe so, Ma'am. 

	

2 	MJ: Okay tell me why this conduct was conduct unbecoming an 

3 officer and a gentleman. 

	

4 	ACC: As stated, Ma'am, it's because it disgraces the individual, 

5 um, it disgraced the individual personally, distracted from the 

6 conduct of my fellow--of my soldiers at the time, and it's conduct 

7 morally unfitting or worthy and it's inappropriate and unsuitable. 

	

8 	MJ: Okay. Did these actions by you with respect to any of the 

9 prisoners, were there other United States soldiers present when you 

10 did this? 

	

11 
	

ACC: Yes, Ma'am. 

	

12 
	

MJ: Were they your subordinates? 

	

13 
	

ACC: Yes, Ma'am. • 

	

14 
	

MJ: So was this appropriate behavior by you in front of 

15 subordinates? 

	

16 	ACC: No, Ma'am. 

	

17 	MJ: How do you think that that made your subordinates feel 

18 about you in particular as an officer? 

	

19 	ACC: [No response.] 

	

20 	MJ: At least your behavior that day. 

	

21 	ACC: I believe they felt I was a disgrace. 

	

22 	 [END OF PAGE] 

23 

30 
	 C33433 

DOD-047285 

ACLU-RDI 2068 p.22



1 MJ: If members of the public, either American or Iraqi, learned 

2 of your behavior that day, how do you think they'd feel about an 

officer in the United States Army behaving that way? 

4 ACC: The same. 

5 MJ: In your mind, did you have any legitimate reason for 

6 striking any of these individuals? 

7 ACC: No, Ma'am. 

8 MJ: I'm sorry, say again. 

9 ACC: No, Ma'am. 

10 MJ: I think you said earlier that you were angry. 	Is that 

11 right? 

12 ACC: Yes, Ma'am. 

13 MJ: Can you tell me why you were angry? 

14 ACC: Um, 	just--just the events, Ma'am, 	just---- 

15 MJ: Tell me what the events were. 

16 ACC: Just--I'd received reports that they attempted to break out 

17 of the detention cell. 

18 MJ: Go ahead. 

19 ACC: I received reports that they attempted to break out of the 

20 detention cell. 

21 MJ: Had you gotten those reports that day? 

22 ACC: No, Ma'am. 

23 MJ: When did you get them? 
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1 	ACC: The night before. 

	

2 	MJ: Okay, and did you have some reason to think that any of 

3 these three individuals had anything to do with that? 

	

4 	ACC: Um, I believe that I was told that these were the three 

5 that attempted to break out. 

	

6 	MJ: Okay. Did that have anything to do with why you struck any 

7 of them? 

	

8 	ACC: Ma'am, all I can say is that I was angry. Just the fact 

9 that they tried to break out it---- 

	

10 	[Long pause.] 

	

11 	MJ: Since you were the platoon leader and supervisor for the 

12 police station, were you responsible for the health and safety of any 

13 detainees or prisoners that were held there? 

	

14 	ACC: Yes, Ma'am. 

	

15 	MJ: How many folks could the police station hold as far as 

16 prisoners or detainees? 

	

17 	ACC: Ah, we tried to keep a minimum, if I recall, we tried to 

18 keep it under 20. We were under orders to maybe the second or third 

19 day try to empty out our D-Cells by sending them to a higher 

20 detention facility by doing the paperwork. Sometimes that did not 

21 occur because you know of transportation or logistics means, so I 

22 mean we tried to keep the number fairly low for their safety and our 

23 safety, Ma'am. 
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1 	MJ: Okay is it fair to say, then, that you were a short-term 

2 holding facility? 

3 	ACC: Yes, Ma'am. 	 b 

	

4 	MJ: Okay. All right do you admit that 4111101111111111111111, .111111 

ii11111111110 

	

5 	 , and 	 were subject to your orders? 

	

6 	ACC: They were subject to my care. I didn't give them orders, 

7 Ma'am. I gave my soldiers orders for the care and the treatment of 

8 them. 

	

9 	MJ: Well were they under your jurisdiction? 

	

10 	ACC: Yes, Ma'am. 

	

11 	MJ: If you walked into their cell and told them to do 

12 something, did you expect that they would do it? 

13 	ACC: Yes, Ma'am. 

	

14 	MJ: So were they subject to your orders? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: All right. Do you admit that on or about 30 July 2003, at 

	

17 	or near 	Police Station in Baghdad, Iraq, you maltreated 

	

18 	 411111111111111111.111116 and 41114110411111110by 

19 striking and kicking them? 

	

20 	ACC: Yes, Ma'am. 

	

21 	MJ: Do you admit that under the circumstances, your conduct was 

22 unbecoming an officer and a gentleman? 

	

23 	ACC: Yes, Ma'am. 
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1 	MJ: Does either counsel believe that any further inquiry is 

2 required? 

	

3 
	

TC: No, Ma'am. 

	

4 
	

DC: No, Ma'am. 

	

5 
	

MJ: Trial Counsel, what do you calculate to be the maximum 

6 punishment authorized in this case based solely on the accused's 

7 guilty plea? 

	

8 	TC: Your Honor, a dismissal, 1-year confinement, total 

9 forfeiture, and a fine. 

	

1 0 
	

MJ: Defense? 

	

11 
	

DC: Defense agrees, Your Honor. 

	

12 
	

MJ: All right. Lieutenant Niles, the maximum punishment 

13 authorized in this case based solely on your guilty plea is dismissal 

14 from the service, total forfeitures, confinement for 12 months, and a 

15 fine may also be adjudged. On your plea of guilty alone, this court 

16 could sentence you to the maximum punishment, which I've just stated. 

17 Do you understand this? 

	

18 	ACC: Yes, Ma'am. 

	

19 	MJ: Do you have any questions as to the sentence that could be 

20 imposed as a result of your guilty plea? 

	

21 	ACC: No, Ma'am. 

	

22 	MJ: Do we have a pretrial agreement in this case? 

34 

3 -7 

DOD-047289 

ACLU-RDI 2068 p.26



1 	 TC: Yes, Ma'am, it's been given to the court reporter and has 

2 been previously marked. 

3 [The CR handed AE I to the MJ.] 

	

4 	MJ: All right. Lieutenant Niles, do you have a copy of your 

5 plea agreement in front of you? 

	

6 	ACC: Yes, Ma'am. 

	

7 	MJ: All right, that's been marked as Appellate Exhibit I, and 

8 that includes both the offer portion and the quantum portion of your 

9 plea agreement. Now I want you to look at each of these, that would 

10 be page two of the quantum portion and page one of the quantum, I'm 

11 sorry, page two of the offer. 

	

12 	 Did you sign each of these documents? 

	

13 	ACC: Yes, Ma'am. 

	

14 	MJ: Did you read them thoroughly before you signed them? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: Do you understand the contents of your pretrial agreement? 

	

17 	ACC: Yes, Ma'am. 

	

18 	MJ: Now Lieutenant Niles, did anyone force you in anyway to 

19 enter into this agreement? 

	

20 	ACC: No, Ma'am. 

	

21 	MJ: Does this agreement contain all of the understandings or 

22 agreements that you have in this case? 

	

23 	ACC: Yes, Ma'am. 
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1 	 MJ: Has anyone made any promises to you that are not written 

2 into this agreement in an attempt to get you to plead guilty? 

	

3 	ACC: No, Ma'am. 

4 	MJ: Counsel, is Appellate Exhibit I the full and complete 

5 agreement in this case, and are you satisfied that there are no other 

6 agreements? 

	

7 
	

TC: Yes, Ma'am. 

	

8 
	

DC: Yes, Your Honor. 

	

9 
	

MJ: Now Lieutenant Niles, basically a pretrial agreement means 

10 that you agree to plead guilty, and in return, the convening 

11 authority agrees to take some favorable action in your case usually 

12 in the form of a limitation on your sentence. 

	

13 	 Do you understand that? 

14 	ACC: Yes, Ma'am. 

	

15 	MJ: Now the law requires that I discuss the conditions of your 

16 agreement with you, so let's look at the offer portion, that is, the 

17 first two pages. 

	

18 	 Now paragraph la says first of all that you've gotten the 

19 benefit and advice of your defense counsel and you've--you know that 

20 you have a legal and a moral right to plead not guilty, but that you 
b4-ck. 

21 offer to plead 	to the specifications of Charge I and Charge I, 

22 Not Guilty, and to The Specification of Charge II and Charge II, 

23 Guilty, and you've done that. 
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1 	 Do you have any questions about your agreement as it 

2 concerns how you're going to plead? 

	

3 	ACC: No questions, Ma'am. 

	

4 	MJ: Okay. In lb, you've agreed to enter into a written 

5 stipulation of fact with the trial counsel as to the circumstances of 

6 the offenses to which you're pleading guilty, and you've done that as 

7 well. 

	

8 	 Do you have any questions at all about what the stipulation 

9 means or your agreement to enter into it? 

	

10 	ACC: No, Ma'am. 

	

11 	MJ: lc says, you waive the right to request personal appearance 

12 of overseas witnesses to testify on your behalf at trial. Now first 

13 of all, did you understand that you could have asked the convening 

14 authority, that is, the government to produce witnesses at this trial 

15 for you today? 

	

16 	ACC: Yes, Ma'am. 

	

17 	MJ: And if the convening authority had said no, that you could 

18 have then come to the Court, and if the Court had found that the 

19 witnesses were relevant and material and necessary, the Court could 

20 have said those witnesses should be here. 

	

21 	 Did you understand that? 

	

22 	ACC: Yes, Ma'am. 
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1 	MJ: And absent this agreement, you didn't have to give up that 

2 right. 

3 	ACC: Understood, Ma'am. 

4 	MJ: Now are there actually any witnesses that you wanted here 

5 today that aren't going to be here today because of this provision? 

6 	ACC: No, Ma'am. 

7 	MJ: Okay. Did you also know that there are other ways to get 

8 witness information in front of the court, for example, by telephone 

9 or by what we call stipulations of expected testimony or just 

10 letters? 

11 	ACC: Yes, Ma'am. 

alli 13 	 have chosen that will get the appropriate information in front 

14 of the panel for them to make an appropriate decision as to your 

15 sentence? 

16 	ACC: Yes, Ma'am. 

17 	MJ: Now in ld, you waive the right to make a motion to dismiss 

18 all the charges for a violation of Rule for Court-Martial 707, that 

19 is, the speedy trial act and withdraw that motion, which was filed on 

20 9 June 2004. Now first of all; again, absent this agreement, you're 

21 entitled to file any kind of motions you want to file. 

22 	 Do you understand that? 

23 	ACC: Yes, Ma'am. 
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1 	MJ: Some of the motions you gave up automatically when you 

2 didn't make them prior to entering your plea of guilty. Do you 

3 remember me saying that? 

	

4 	ACC: Yes, Ma'am. 

	

5 	MJ: Okay, some motions, however, such as motions to dismiss for 

6 lack of jurisdiction or failure to state an offense, can never be 

7 given up. 

	

8 	 Do you understand that this term of your pretrial agreement 

9 means that you give up the right to make this particular motion, that 

10 is, the one for speedy trial when you pled guilty? 

	

11 	ACC: Yes, Ma'am. 

12 	MJ: In particular, do you understand that this term of your 

13 pretrl.al  agreement precludes-this court, or any appellate court, from 

14 having the opportunity to determine if you're entitled to any relief 

15 based upon this particular motion? 

	

16 	ACC: Yes, Ma'am. 

	

17 	MJ: Now when you elected to give up the right to litigate this 

18 motion, did your defense counsel explain this term of your pretrial 

19 agreement and the consequences to you? 

	

20 	ACC: Yes, Ma'am. 

	

21 	MJ: Did anyone force you to enter into this term of your 

22 pretrial agreement? 

	

23 	ACC: No, Ma'am. 
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b(01- 
1 	MJ: Captain MOM which side originated the waiver of this 
2 motion provision? 

	

3 	DC: I--Your Honor, it was part of discussions with the 

4 government. Honestly, I truthfully cannot recall which side 

5 mentioned it first as far as the waiver goes. 

	

6 	MJ: All right. 

	

7 	TC: I concur on that, Your Honor. We had discussed the issue 

8 for weeks prior to that. I'm not sure which one actually brought it 

9 up first, Your Honor. 

	

10 	MJ: All right. Lieutenant Niles, do you freely and voluntarily 

11 agree to this term of your pretrial agreement in order to receive 

12 what you believe to be a beneficial pretrial agreement? 

	

13 	ACC: Yes, Ma'am. 

	

14 	MJ: CaptainIMIES what do you believe to be the factual basis 

15 of the motion covered by this term of the pretrial agreement? 

	

16 	DC: Yes, Your Honor, as the motion that was previously filed 

17 indicated, the passage of time from the original preferral of 

18 charges, my evaluation of my research has indicated, however, that 

19 there were some significant defense delays that accounted for many of 

20 those days, which subtracting those days brought the clock to less 

21 than 120 days. 

	

22 	MJ: So are you, in effect, telling me that you no longer think 

23 that there was a legitimate basis for a speedy trial motion? 
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1 	DC: Yes, Your Honor. I believe it would not have been a 

2 frivolous motion, but I believe that our chances of prevailing, as I 

3 have explained to Lieutenant Niles, were very, very minor. 

	

4 	MJ: All right. 

	

5 	DC: Based on the research and the facts that I have been able 

6 to collect. 

	

7 	MJ: All right, Lieutenant Niles, do you understand that if this 

8 motion were made and granted by me then a possible ruling could have 

9 been that all the charges against you would have been dismissed, and 

10 did you discuss that with Captaind1.110? 

	

11 	ACC: Yes, Ma'am. 
	 b6- 

	

12 	MJ: Now knowing what your defense counsel and I've told you, do 

13 you want to give up making this motion in order to get the benefit of 

14 your pretrial agreement? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: All right, do you have any questions about this particular 

17 provision of your pretrial agreement? 

	

18 	ACC: No, Ma'am. 

	

19 	MJ: Now paragraph 2 says in exchange for what we've just talked 

20 about, the things that are covered in paragraph 1, the convening 

21 authority will take the actions specified in the enclosure, that is, 

22 the quantum portion. 
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1 	 Paragraph 3 says the offer to plead guilty will not be 

2 affected if the military judge amends any specification or charge 

based upon a motion of the defense, the government, or sua sponte by 

4 the military judge. That means if for some reason I modify any of 

5 the specifications, this agreement between you and the convening 

6 authority is still good. 

	

7 	 Do you understand that, .- 

	

8 	ACC: Yes, Ma'am. 

	

9 	MJ: Do you have any questions? 

	

10 	ACC: No, Ma'am. 

	

11 	MJ: Paragraph 4 says that there are no promises, conditions, or 

12 understandings regarding your proposed plea of guilty that are not 

13 contained within these three pages, that is, the offer portion and 

14 the quantum portion. 

	

15 	 Any questions? 

	

16 	ACC: No, Ma'am. 

	

17 	MJ: Paragraph 5 says you're satisfied with the advice that 

18 you've gotten from your defense counsel, that he's advised you of the 

19 meaning and effect of your guilty plea, and you fully understand that 

20 meaning and effect. 

	

21 	 Now we've also talked about the meaning and effect of your 

22 guilty plea. Do you have any questions at all? 

	

23 	ACC: No, Ma'am. 
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1 	MJ: Paragraph 6 says you understand that you may request to 

2 withdraw your plea of guilty at any time before it's accepted, but if 

3 you do, this agreement's cancelled. This agreement may also be 

4 cancelled if: 

	

5 	 A) You fail to plead guilty; 

	

6 	 B) You fail to arrive at an agreement with the government 

7 on the contents of the stipulation of fact or if that stipulation 

8 were modified without your consent; or 

	

9 	 C) The military judge either refused to accept your guilty 

10 plea or changed your guilty plea at some point during the trial. 

	

11 	 Now none of those things has happened, but if any one of 

12 them were to happen, this agreement would be cancelled. It would be 

13 gone. 

	

14 	 Do you understand that? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: Do you have any questions about any of it? 

	

17 	ACC: No, Ma'am. 

	

18 	MJ: And paragraph 7 says if before or during trial any 

19 specification is amended, consolidated, or dismissed with your 

20 consent, this agreement will remain in effect. 

	

21 	 Any questions about that? 

	

22 	ACC: No, Ma'am. 
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1 	MJ: All right. Now the last page of Appellate Exhibit I is the 

2 quantum portion of your pretrial agreement, and it states that the 

3 convening authority agrees to disapprove any confinement adjudged in 

4 excess of 45 days, but he may approve any other lawful punishment. 

	

5 	 Is that a correct statement of what you and the convening 

6 authority agreed to? 

	

7 	ACC: Yes, Ma'am. 

	

8 	MJ: Now, Lieutenant Niles, you get the benefit of whichever is 

9 less each element of the sentence of the court or that contained in 

10 your pretrial agreement. If the sentence adjudged by this court is 

11 greater than the one provided in the pretrial agreement, the 

12 convening authority must reduce the sentence to one no more severe 

13 than the one in your pretrial agreement. On the other hand, if the 

14 sentence of this court is less than the one in your agreement, the 

15 convening authority cannot increase the sentence that he adjudges 

	

16 	(sic]. 

	

17 	 Do you understand that? 

	

18 	ACC: Yes, Ma'am. 	 40. b 

	

19 	MJ: Now if your ETS date arrives while you are servWng 

20 confinement as part of your sentence, then all of your military pay 

21 and allowances will stop on your ETS date. Do you understand that? 

	

22 	ACC: Yes, Ma'am. 
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1 	MJ: I'm not sure that that actually would apply here given the 

2 quantum provision, but I just wanted to make sure you're aware of 

3 that. All right? 

4 	ACC: Yes, Ma'am. 

5 	MJ: Now, Lieutenant Niles, have you had enough time to discuss 

6 this agreement with your defense counsel? 

7 	ACC: Yes, Ma'am. 

8 	MJ: Are you satisfied with your defense counsel's advice 

9 concerning this pretrial agreement? 

1 0 
	

ACC: Yes, Ma'am. 

11 
	

MJ: Did you enter into the agreement of your own free will? 

12 
	

ACC: Yes, Ma'am. 

13 
	

MJ: Has anyone tried to force you to make this pretrial 

14 agreement? 

15 	ACC: No, Ma'am. 

16 	MJ: Do you have any questions about your pretrial agreement? 

17 	ACC: No, Ma'am. 

18 	MJ: Do you fully understand all the terms of the pretrial 

19 agreement and how they affect your case? 

20 	ACC: Yes, Ma'am. 

21 	MJ: Lieutenant Niles, are you pleading guilty not only because 

22 you hope to receive a lighter sentence, but because you are convinced 

23 that you are, in fact, guilty? 
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1 	ACC: Yes, Ma'am. 

	

2 	MJ: Do counsel for both sides agree with the Court's 

3 interpretation of the pretrial agreement? 

	

4 	TC: Yes, Ma'am. 

	

5 	DC: Yes, Your Honor. 

	

6 	MJ: Defense Counsel, have you had enough time and opportunity 

7 to discuss this case with Lieutenant Niles? 

	

8 	DC: I have, Your Honor. 

	

9 	MJ: And Lieutenant Niles, have you had enough time and 

10 opportunity to discuss this case with your defense counsel? 

	

11 	ACC: Yes, Ma'am. 

	

12 	MJ: Have you, in fact, consulted fully with your defense 

13 counsel and received the full benefit of his advice? 

	

14 	ACC: Yes, Ma'am. 

	

15 	MJ: Are you satisfied that your defense counsel's advice is in 

16 your best interest? 

	

17 	ACC: Yes, Ma'am. 

	

18 	MJ: And are you satisfied with your defense counsel? 

	

19 	ACC: Yes, Ma'am. 

	

20 	MJ: Are you pleading guilty voluntarily and of your own free 

21 will? 

	

22 	ACC: Yes, Ma'am. 
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1 	 MJ: Has anyone made any threat or tried in anyway to force you 

2 to plead guilty? 

	

3 	ACC: No, Ma'am. 

4 	MJ: Do you have any questions as to the meaning and effect of a 

5 plea of guilty? 

	

6 	ACC: No, Ma'am. 

	

7 	MJ: Do you fully understand the meaning and effect of your plea 

8 of guilty? 

	

9 	ACC: Yes, Ma'am. 

	

10 	MJ: Do you understand that even though you believe you are 

11 guilty, you have the legal and moral right to plead not guilty and to 

12 place upon the government of proving [sic] your guilt beyond a 

13 reasonable doubt? 

	

14 	ACC: Yes, Ma'am. 

	

15 	MJ: I want you to take a moment now and consult with your 

16 defense counsel and then tell me whether you still want to plead 

17 guilty. 

18 [The accused did as directed.] 

	

19 	ACC: Yes, Ma'am. 

	

20 	MJ: So you still want to plead guilty? 

	

21 	ACC: Yes, Ma'am. 

	

22 	MJ: All right. Lieutenant Niles, I find that your plea of 

23 guilty is made voluntarily and will full knowledge of its meaning and 
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1 effect. I further find that you have knowingly, intelligently, and 

2 consciously waived your rights against self-incrimination, to a trial 

3 of the facts by a court-martial, and to be confronted by the 

4 witnesses against you. Accordingly, your plea of guilty is provident 

5 and is accepted. However, I advise you that you may request to 

6 withdraw your guilty plea at anytime before the sentence is 

7 announced, and if you have a good reason for your request, I will 

8 grant it. 

9 	 Will the accused and counsel please rise. 

10 [The accused and his counsel did as directed.] 

11 	MJ: Lieutenant Niles, in accordance with your plea of guilty, 

12 this court finds you: 

13 	Of Specification 1 of Charge I: 	Not Guilty. 
14 	Of Specification 2 of Charge I: 	Not Guilty. 
15 	Of Specification 3 of Charge I: 	Not Guilty. 
16 	Of Charge I: 	 Not Guilty. 
17 
18 	Of The Specification of Charge II: 	Guilty. 
19 	Of Charge II: 	 Guilty. 

20 	 You may be seated. 

21 [The accused and his counsel did as directed.] 

22 	MJ: Now Lieutenant Niles, we enter into the sentencing phase of 

23 the trial where you have the right to present matters in extenuation 

24 and mitigation, that is, matters about the offense or yourself, which 

25 you want the court to consider in deciding your sentence. In 

26 addition to the testimony of witnesses and the offering of 
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1 documentary evidence, you may yourself testify under oath as to these 

2 matters, or you may remain silent in which case, the court members 

3 may not draw any adverse inference from your silence. 

4 	 On the other hand, if you desire, you may make an unsworn 

5 statement. Because the statement is unsworn, you cannot be cross- 

6 examined on it. However, the government may offer evidence to rebut 

7 any statement of fact contained in any unsworn statement. An unsworn 

8 statement may be made orally, in writing, or both. It may be made by 

9 you, by your counsel on your behalf, or by both. 

10 
	

Do you understand these rights? 

11 
	

ACC: Yes, Ma'am. 

12 
	

MJ: Now counsel, is the personal data on the front page of the 

13 charge sheet correct? 

14 	DC: Your Honor, the only issue is with the pay. These charges 

15 were preferred before the first of the year. Since---- 

16 	MJ: All right. What's the pay? 

17 	DC: The pay, Ma'am, the basic pay is $3,421.50. 

18 	MJ: All right. 

19 	DC: And there is noi.tbn6er any sea or foreign pay because he's 

20 been redeployed back to Germany. 

21 	MJ: Okay, it would appear to me, at least the copy that I have, 

22 that those changes were made. 

23 	DC: Okay, Ma'am. 
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1 
	

MJ: Have they been made on the original? 

	

2 
	

TC: They should have been, Your Honor, yes. 

	

3 
	

MJ: All right. Is there anything else that needs to be 

4 corrected on the front page of the charge sheet? 

	

5 	DC: Yes, Your Honor. The only other issue is with the term in 

6 block 6bravo. Lieutenant Niles--his service obligation after OCS was 

7 3 years not 4 years; however, when he arrived in Germany, he was 

8 extended for several months so that he would have a 3 year term of 

9 service from his arrival in Germany, so his ETS is in October of this 

10 year 2004. So his original--his term of service is 3 years plus a 

11 extension of about 4 months. 

	

12 	MJ: Okay, so 3 years 4 months, is---- 

	

13 	DC: Yes, Your Honor. 

	

14 	MJ: ----what you're saying? 

	

15 	DC: Yes, Your Honor. 

	

16 	MJ: Okay why don't we change it so it reads 3 years 4 months, 

17 so anything else? 

	

18 	DC: That's all the inaccuracies there, Your Honor. 

	

19 	MJ: Okay. 

	

20 	DC: Everything else is accurate. 

	

21 	TC: And that was, $3,421.50 for basic and total correct? 

	

22 	DC: That's correct. 
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1 
	

MJ: All right. Now Captainilihas the accused been 

2 punished in anyway prior to trial that would constitute illegal 

3 pretrial punishment under Article 13? 

	

4 	DC: He has not, Your Honor. 	

1)tv-z, 

	

5 	MJ: Lieutenant Niles, have you spoken with Captain 41111.11about 

6 Article 13? 

7 	ACC: Yes, Ma'am. 

	

8 	MJ: Do you understand what Article 13 prohibits? 

	

9 	ACC: Yes, Ma'am. 

	

10 	MJ: Do agree that you've not been punished prior to trial in 

11 violation of Article 13? 

	

12 	ACC: Yes, Ma'am. 

	

13 	MJ: Has your freedom of movement been limited in anyway prior 

14 to trial? 

	

15 	ACC: No, Ma'am. 

	

16 	MJ: Have your pass privileges been withdrawn? 

	

17 	ACC: No, Ma'am. 

	

18 	MJ: Have you been subject to any sort of sign in requirement? 

	

19 	ACC: No, Ma'am. 

b6-a 

	

20 	MJ: Captain AMOMPlare you aware of any limitations placed on 

21 Lieutenant Niles' liberty that raise the issue of restriction 

22 tantamount to confinement? 
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1 	DC: No, Your Honor. One point before you ask the next question 

2 is there was a call in requirement where he called in and checked in 

3 with his unit, but that doesn't rise to the level of Article 13 

4 violation. 

	

5 	MJ: All right. 

	

6 	DC: It was not a personal, physical requirement. It was a call 

7 in requirement. 

	

8 	MJ: Okay and when--when was that call in? 

	

9 	ACC: Ever since I've redeployed back to the unit. 

	

10 	MJ: Okay and how often do you have to call in? 

	

11 	ACC: Ah the previous commander required me to actually stop by 

12 the company just to check in, and the current commander asks that I 

13 call twice a week. 

	

14 	MJ: Okay twice a week? 

	

15 	ACC: Yes, Ma'am. 

	

16 	MJ: All right, now have, Lieutenant Niles, have you spoken to 

	

17 	Captain 	about restriction tantamount to confinement? 

	

18 	ACC: Yes, Ma'am. 

	

19 	MJ: Do you understand the concept of restriction tantamount to 

20 confinement? 

	

21 	ACC: Yes, Ma'am. 

	

22 	MJ: Do you believe that you've been restricted tantamount to 

23 confinement? 
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1 	ACC: No, Ma'am. 

2 	MJ: Now we've already discussed what the maximum punishment in 

3 this case is, and that is, dismissal, total forfeitures, confinement 

4 for 12 months, and a fine may also be adjudged. Looking at the 

5 charge sheet, it does not appear that the accused has been in any 

6 sort of pretrial confinement, and so I don't believe that any days of 

7 pretrial confinement credit are due. Is that correct? 

	

8 	DC: I'm sorry, Your Honor. Yes, that is correct. 

	

9 	TC: Yes, Ma'am. 

	

10 	MJ: Has the sentence worksheet been marked as an appellate 

11 exhibit? 

	

12 	TC: It should have been previously marked, Your Honor. 

13 [The CR handed the flyer and sentence worksheet to the MJ.] 

	

14 	MJ: All right, the flyer has been marked as Appellate Exhibit 

15 III. Have both counsel had an opportunity to review the flyer? 

	

16 	DC: Yes, Your Honor. 

	

17 	MJ:444mokobjections? 

	

18 	DC: No objection to the flyer, Your Honor. 

	

19 	MJ: All right, the sentencing worksheet has been marked as 

20 Appellate Exhibit IV. Again, have both counsel had an opportunity to 

21 review that? 

	

22 	TC: Yes, Your Honor. 

	

23 	MJ: Any objections? 
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1 	DC: No objection, Your Honor, although I believe it may not 

2 include the language about the fine, which you just read, the 

3 possibility or the applicability of a fine. 

4 	MJ: Oh, you're right. 

	

5 	DC: We could add that on a recess before we mark it. 

	

6 	MJ: Well does either side believe that a fine is actually 

7 appropriate in this case? 

	

8 	TC: The government---- 

	

9 	DC: No, Your Honor. We certainly don't believe that a fine is 

10 appropriate. 

	

11 	TC: The government does not, Your Honor. 

	

12 	MJ: All right, then, I will not instruct on a fine. 

	

13 	TC: Yes, Your Honor. 

	

14 	 Your Honor, one point, if asked to read the maximum 

15 sentence in front of the panel, should it just be dismissal, one year 

16 of confinement, and don't mention the fine? 

	

17 	MJ: Correct. 

	

18 	TC: Yes, Your Honor. 

	

19 	MJ: All right, does either side have documentary evidence on 

20 sentencing, which can be marked, if it hasn't been, and offered at 

21 this time? 

22 [The CR handed PE 2 and 3 for ID to the MJ.] 

23 

r 
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1 	TC: The government has previously marked the ORB and the OER 

2 from the timeframe of the crime, and those two documents we wish to 

	

3 	be admitted. 	
66 2\ 

	

4 	MJ: Okay. Have you had an opportunity, Captain 011a to 

5 review these? 

	

6 
	

DC: Yes, Your Honor. 

	

7 
	

MJ: Any objections? 

	

8 
	

DC: No, Your Honor, not at all. 

	

9 
	

MJ: All right, so Exhibit 2, which is the ORB is admitted, and 

10 Exhibit 3, which is an OER for the period 10 July 2003 through 30 

11 March 2004, is also admitted. 

12 	 Defense, do you have any? 

13 	DC: Your Honor, we have Defense Exhibit Alpha, which is a good_ 

14 soldier packet, essentially, divided in four sections. I believe the 

15 court has been previously shown a copy of this during an 802 session. 

16 [The CR handed DE A for ID to the MJ.] 

	

17 	MJ: All right, any objection? 

	

18 	TC: Your Honor, just previously based on our 802 sessions we 

19 had with you, if witnesses testify in person or via phone, then I ask - 

	

20 	that the letters would be cumulative regarding Colonel 	 nd. 

21 some of the letters that may be attached in there. 

	

22 	DC: Yes, Your Honor, before you even respond, if I may, defense 

23 will withdraw those letters assuming--the only witness who is going 
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to present live testimony who has a statement in there is Lieutenant 

ifg6-`f 
2 111111111111111. He will be a telephonic witness. If we make 

3 contact and present the evidence, as we will seek to do, then we'll 

4 withdraw those letters from the packet. 	 40km 
5 	MJ: All right. 

6 	DC: Otherwise, no other letters in there come from a witness 

7 who will be present. 

8 	MJ: All right, with that proviso, Captain ism any 
9 objection? 

10 	TC: No, Your Honor. 

11 	MJ: All right then Defense Exhibit A for identification is 

12 admitted. 

13 	 Are those all of the exhibits for sentencing? 

14 	DC: Yes, Your Honor, I may just--if I may one question just a 

15 request that we just be allowed to substitute into the record a black 

16 and white copy. There are some original colored photographs in that 

17 book, and for the record we have made black and white copies that we 

18 would ask just that those personal items--photos be--you know we be 

19 able to get those back so the accused does not lose those. 

20 	MJ: I have no problem with you submitting copies, but I'd - 

21 prefer you get colored copies made. 

22 	DC: Yes, Ma'am, we can do that. 
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1 	MJ: All right, but do you want a copy of the entire book made 

2 ‘of the exhibit? That's all right, you may do that, but anything 

3 that's in there in color needs to be copied in color. 

	

4 	DC: Yes, Ma'am, and that's fine. We'll just copy the colored 

5 photographs. My only concern is that the accused and his family get 

6 those photographs back---- 

	

7 	MJ: That's fine. 

	

8 	DC: ----because those are personal items. 

	

9 	MJ: Any objection, Government? 

	

10 	TC: No, Your Honor. 

	

11 	MJ: Okay, no there's no problem doing that. Just make sure you 

12 get colored copies---- 

	

13 	DC: Thank you. 

	

14 	MJ: ----of the photos made. 

	

15 	DC: We'll provide those to Mr.11111111, 

	

16 	MJ: All right. Any other--anything else we need to do before 

17 we call the members? 

	

18 	TC: No, Ma'am. 

	

19 	DC: Nothing from the defense, Your Honor. 

	

20 	MJ: Okay Bailiff, would you call the members, please. 

	

21 	[The bailiff did as directed.] 

	

22 	[The session recessed at 1058, 1 July 2004.] 

23 
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1 [The court-martial was called to order at 1100, 1 July 2004, pursuant 

2 to the orders previously inserted in the record and the following 

3 orders: Court-Martial Convening Order Number 8 dated 23 June 2004, 

4 Headquarters, 7th Army Training Command, APO Army Europe.] 

5 	MJ: You may be seated. Court is now called to order. 

6 	TC: The court is convened by Court-Martial Convening Order 

7 Number 1, Headquarters, 7th Army Training Command dated 25 February 

8 2004, copies of which have been furnished to each court member. 

9 	 The accused and the following persons detailed to this 

10 court-martial are present. 

11 	 COLONEL 1111111111111111, MILITARY JUDGE; 	
b - AO2N 

12 	 cApTAIAIIIIIIIIIIImmilbTRIAL COUNSEL; 	 a/tc__ 

_13 	 LIEUTENANT111111111111111 ASSISTANT TRIAL COUNSEL; 

14 	 CAPTAINIIIIIIIIIIIIIIPDEFENSE COUNSEL; and the court 

15 members who are: 

16 	 COLONEL 11111111111111b 

17 	 COLONEL 

18 	 LIEUTENANT 111111.111111.1.1111111111111 

19 	 LIEUTENANT COLONEL 411111111111110. 
20 	 LIEUTENANT COLONEL1111111111111110; 

21 	 LIEUTENANT coLoNELIIIIIIIIIIIIpi 
22 	 LIEUTENANT COLONELUIIIIIIIIIIIIIP 

23 	 MAJOR 
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1 	 MA JORIMMOM 
bt,-2 49— 

2 
	

NAJoRegal 

3 
	

CAPTAIN viimaii 
4 
	

CAPTAINEMIIM s ic WOW who are the court 

5 members. 

6 
	

The following persons are absent and have been properly 

7. excused: 

8 	 MAJO 

9 

10 

11 	 CAPTAIN lallMalk and 

12 	 CW4 galWAMMif 

13 	 The prosecution is ready to proceed with the trial in the 

14 case of United States versus First Lieutenant Glenn A. Niles. 

15 	MJ: Thank you. The members of the court will now be sworn. 

16 All persons in the courtroom please rise. 

17 [All persons did as directed and the members were sworn.] 

18 	MJ: Please be seated. 

19 [All persons did as directed.] 

20 	MJ: The court is now assembled. 

21 	 Members of the court, it is appropriate that I give you 

22 some preliminary instructions. My duty as military judge is to 

23 ensure that this trial in conducted in a fair, orderly, and impartial 
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1 manner in accordanc(NwiththpAttw. I preside over open sessions, 

2 rule upon objectiolliik,alld instruct you on the law applicable in this 
?mier ' - 

3 case. You are requirlcit...taj.,o.49w my instructions on the law and may 

4 not consult any othewougcce as to the law pertaining to this case 

5 unless it's been admitted into evidence. This rule applies 

6 throughout the trial including closed sessions and periods of recess 

7 and adjournment. Any questions you have of me-should be asked in 

8 open court. 

9 	 At a session held,earlier, the accused pled guilty to The 

10 Charge and Specif444tion, which you have before you. I accepted that 

11 plea and enteredfindingst'of guilty. Therefore, you will not have to 

12 determine whether the accused is guilty or not guilty as that has 

-13 been determined by his plea. Your duty is to determine an 

14 appropriate sentence. 

15 	 That duty is a grave responsibility requiring the exercise 

16 of wise discretion. Your determination must be based upon all the 

17 evidence presented and the instructions I will give you as to the 

18 applicable law. Since you cannot properly reach your determination 

19 until all the evidence has been presented and you have been 

20 instructed, it is of vital importance that you keep an-open mind 

21 until all the evidence and instructions have been presented to you. 

22 	 Counsel soon will be given an opportunity to ask you 

23 questions and exercise challenges. With regard to challenges, if you 
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1 know of any matter that you feel might affect your impartiality to 

2 sit as a court member, you must disclose that matter when asked to do 

3 so. Bear in mind that any statement you make should be made in 

4 general terms so as not to disqualify other members who hear the 

5 statement. 

6 
	

Some of the grounds for challenge would be if you were an 

7 accuser in the case, if you have investigated any offense charged, if 

you formed a fixed opinion as to what an appropriate sentence or 

9 punishment would be for this accused. To determine if any grounds 

10 for challenge exist, counsel for both sides are given an opportunity 

11 to question you. These questions are not intended to embarrass you. 

12 They are not an attack upon your integrity. They are asked merely to 

13 determine whether a basis for challenge exists. It is no adverse 

14 reflection upon a court member to be excused from a particular case. 

15 	 You may be questioned either individually or collectively, 

16 but in either event, you should indicate an individual response to 

17 the question asked. Unless I indicate otherwise, you are required to 

18 answer all questions. 

19 	 You must keep an open mind throughout the trial. You must 

20 impartially hear the evidence, the instructions on the Taw, and only 

21 when you are in your closed session deliberations may you properly 

22 make a determination as to an appropriate sentence after considering 

23 all the alternative punishments of which I will advise you later. 
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1 You may not have a preconceived idea or formula as to either the type 

2 or the amount of punishment, which should be imposed if any. 

	

3 	 Counsel are given an opportunity to question all witnesses. 

4 When counsel have finished, if you feel that there are substantial 

5 questions that should be asked, you will be given an opportunity to 

6 do so. The way we handle that is you're required to write out the 

7 question and sign legibly at the bottom. This method gives counsel 

8 for both sides and me an opportunity to review the questions before 

9 they're asked since your questions, like the questions of counsel, 

10 are subject to objection, and I believe that there are forms provided 

11 for your use there if you desire to question any witness. I will 

12 conduct any needed examination. 

	

13 	 There are a couple of things you need to keep in mind with 

14 regard to questioning: 

	

15 	 First, you cannot attempt to help either the government or 

16 the defense; 

	

17 	 Second, counsel have interviewed the witnesses and know 

18 more about the case than we do. Very often they do not ask what may 

19 appear to us to be an obvious question because they are aware this 

20 particular witness has no knowledge on the subject. 

	

21 	 Rules of evidence control what can be received into 

22 evidence. As I indicated, questions of witnesses are subject to 

23 objection. During the trial, when I sustain an objection, disregard 
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1 the question and answer. If I overrule an objection, you may 

2 consider both the question and answer. 

	

3 	 During any recess or adjournment, you may not discuss the 

4 case with anyone, not even among yourselves. You must not listen to 

5 or read any account of the trial or consult any source written or 

6 otherwise as to matters involved in this case. You must hold your 

7 discussion of the case until you are all together in your closed- 

8 session deliberations so that all members have the benefit of your 

9 discussion. Do not purposely visit the scene of any incident alleged 

10 in The Specification or involved in the trial. You must also avoid 

11 contact with witnesses or potential witnesses in this case. If 

12 anyone attempts to discuss this case in your presence during any 

13 recess or adjournment, you must immediately tell them to stop and 

14 report the occurrence to me at the next session. I may not repeat 

15 these matters to you before every break or recess, but please keep 

16 them in mind throughout the trial. 

	

17 	 We will try and estimate the time needed for recesses or 

18 hearings out of your presence. Frequently, your--the duration of 

19 those hearings is extended by consideration of new issues that arise 

20 during those hearings. Your patience and understanding regarding 

21 these matters will contribute greatly to an atmosphere consistent 

22 with the fair administration of justice. 
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1 	 While you are in your closed-session deliberations, only 

2 the members will be present. You must remain together, and you may 

3 not allow any unauthorized intrusion into your deliberations. 

4 	 Each of you has an equal voice and vote with the other 

5 members in discussing and deciding all issues submitted to you. 

6 However, in addition to the duties of the other members, the senior 

7 member will act as your presiding officer during your closed-session 

8 deliberations and will speak for the court in announcing the results. 

9 	 This general order of events can be expected in this court- 

10 martial: 

11 	 Questioning of court members; 

12 	 Challenges and excusals; 

13 	 Presentation of evidence; 

14 	 Closing argument by counsel; 

15 	 Instructions on the law; 

16 	 Your deliberations; and 

17 	 Announcement of the sentence. 

18 	 The appearance and demeanor of all parties to the trial 

19 should reflect the seriousness with which the trial is viewed. 

20 Careful attention to all that occurs during the trial is required of 

21 all parties. If it becomes too hot or too cold in the courtroom or 

22 if you need a break because of drowsiness or for comfort reasons, 

23 please tell me so that we can attend to your needs and avoid 
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1 potential problems that might otherwise result. Frankly, I'm not 

2 sure how much control we have over the temperature in the courtroom, 

3 but if there is a problem, let me know and we'll see what we can do. 

4 	 Each of you may take notes, if you desire, and use them to 

5 refresh your memory during deliberations, but they may not be read or 

6 shown to other members. At the time of any recess or adjournment, 

7 you should take your notes with you for safe keeping until the next 

8 session. 

9 	 If at anytime during the trial it is necessary that you 

10 make any sort of statement, you need to preface that with your name 

11 so that it's clear on the record who is speaking. 

12 	 Now are there any questions? 

13 (All members indicated a negative response.] 

14 	MJ: Apparently not. 

15 	 Please take a moment and read The Charge on the flyer 

16 provided to you and to ensure that your name is correctly reflected 

17 on a convening order. If not, please let me know. 

18 [All members did as directed.] 

19 [A member indicated a change.] 

20 	MJ: Yes. 

21 	MEMBER [LTC M. : Lieutenant 1111111111111111WIt 

11.11111111.11111P 22 reflects Major 	 I've since been promoted. 
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1 	MJ: All right that will be noted on the record, and 

2 congratulations. 

3 	 All right it appears that the only question was the one 

all- 
4 noted by Lieutenant 1....111111. 
5 	 Trial Counsel, you may announce the general nature of The 

6 Charge. 

7 	TC: The general nature of The Charge in this case is one charge 

8 and one specification of a violation of Article 133, Uniform Code of 

9 Military Justice for conduct unbecoming a United States Army officer. 

10 The charges [sic] were preferred by Captain 

11 forwarded with recommendations as to its disposition by Colonel 

12 	 and investigated by Lieutenant Colone1111111 

13 	 The records of this case disclose no grounds for 

14 challenges. If any member of the court is aware of any matter, which 

15 he or she believe may be a ground for challenge by either side, such 

16 matter should now be stated. 

17 	Let the record--one person we've got a positive response from 

18 Lieutenant 	 , Your Honor. Besides Lieutenant 11111110 

19 aallipbI think it was a negative response from the other panel 

20 members, Your Honor. 

21 	MJ: Now remember, please state whatever you're going to say in 

22 general terms s9 as to not infect, if you will, any of the other 

23 potential panel members. 
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b 	okik 
1 	MEMBER [LTC 11111.1111: Lieutenant 111111111111111111011the 

2 investigating officer, and I work in the same organization. We were 

3 doing separate Article 32 investigations at the same time, and at one 

4 point a few weeks aglsked'hiMAhe status of his because he's 

5 PCSing in the next few days. He said he'd completed---- 

	

6 
	

MJ: All right, don't go any further as to what he told you. 

	

7 
	

MEMBER [LTC RIM : Okay. 

	

8 
	

MJ: Your conversation with him, did that--do you believe that 

9 that will affect how you can hear the evidence in this courtroom and 

10 determine a fair sentence for Lieutenantliallr 

	

11 	MEMBER [LTC 10111111: No, Ma'am, we did not discuss any 

12 details. 

	

13 	MJ: 'All right. That may lead to some more questions further 

14 down the road for you specifically, but I'll let that go at that at 

15 the moment. 

	

16 	 Other than that, does any member--is any member aware of 

17 any matter, which he or she believes might be a ground for challenge 

18 by other side-Vm"4'41' 

	

19 	 - Negative response. 

	

20 	 Now before counsel ask you questions, I'm going to ask you 

21 a few preliminary questions. If any member has an affirmative 

22 response to any question, please raise your hand. 

	

23 	 Does anyone know the accused in this case? 
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G03471 

1 	 Negative response from all memb.ers. 

	

2 	 Does anyone know any person named in The Specification? 

	

3 	 Again, a negative response. 

	

4 	 Having seen the accused and read The Charge and The 

5 Specification, does anyone feel that you cannot give the accused a 

6 fair trial for any reason? 

	

7 	 Negative response. 

	

8 	 Does anyone have any prior knowledge of the facts or events 

9 in this case? 

	

10 	 Negative response. 

	

11 	 Has anyone or any member of your family ever been charged 

12 with an offense similar to that charged in this case? 

	

13 	 Negative response. 

	

14 	 Has anyone or any member of your family or anyone close to 

15 you personally ever been a victim of an offense similar to that 

16 charged in this case? 

	

17 
	

Negative response. 

	

18 
	

How many of you are serving as court members for the first 

19 time? 

	

20 
	

All right, we have two Captain-- 

	

21 	MEMBER [CPTIIIIIIII: 11111111 Ma'arA 

	

22 	MJ: 	 and---- 

	

23 	MEMBER [MAJIIIS: Major 111111 
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1 	MJ: All right, as to the remaining members, can each of you who 

2 has previously served as a court member put aside anything you might 

3 have heard in a previous proceeding and decide this case solely on 

4 the basis of the evidence and my instructions as to the applicable 

5 law? 

6 	 Affirmative response from all remaining court members. 

7 	 Now has anyone had any specialized law enforcement training 

8 or experience to include duties as a military police officer, off 

9 duty security guard, civilian police officer, or comparable duties 

10 other than the general law enforcement duties common to military 

11 personnel of your rank and position? 

12 	 Negative response. 

13 	 Now is any member of the court in the rating chain, 

14 supervisory chain, or chain of command of any other member of the 

15 court? 

16 	 Negative response. 

17 
	

Now has anyone had any dealings with any members, I'm 

18 sorry, any parties to the trial to include me and counsel, which 

19 might affect your performance of duty as a court member in anyway? 

20 	 Negative response. 

21 	 Does anyone,know of anything of either a personal or 

22 professional nature, which would cause you to be unable to give your 

23 full attention to these proceedings throughout the trial? 
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1 	 Negative response. 

2 	 Now it is a ground for challenge that you have an inelastic 

3 predisposition toward the imposition of a particular punishment based 

4 solely on the nature of the crime for which the accused is to be 

5 sentenced. Does any member, having read The Charge and The 

6 Specification, believe that you would be compelled to vote for any 

7 particular punishment solely because of the nature of The Charge? 

8 	 Negative response. 

9 	 You will be instructed in detail before you begin your 

10 deliberations. I will instruct you on the full range of punishments 

11 from no punishment up to the maximum punishment. You should consider 

12 all forms of punishment within that range. Consider doesn't 

13 necessarily mean that you would vote for that particular punishment. 

14 Consider means that you think about and make a choice in your mind 

15 one way or the other as to whether that's an appropriate punishment. 

16 Each member must keep an open mind and not make a choice nor 

17 foreclose from consideration any possible sentence until the closed 

18 session for deliberations and voting on the sentence. Can each of 

19 you follow this instruction? 

20 	 Affirmative response. 

21 	 Can each of you be fair, impartial, and open minded in your 

22 consideration of an appropriate sentence in this case? 

23 	 Affirmative response. 
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1 	 Can each of your reach a decision on a sentence on an 

2 individual basis in this particular case and not solely upon the 

3 nature of the offense of which the accused has been convicted? 

4 	 Affirmative response. 

5 	 Is any member aware of any matter, which might raise a 

6 substantial question concerning your participation in this trial as a 

7 court member? 

8 	 Negative response. 

9 	 Now do counsel for either side desire to question the court 

10 members? 

1 1 
	

TC: Yes, Your Honor, the government does. 

12 
	

DC: Yes, Your Honor, the defense does as well. 

13 
	

MJ: All right, Government, you can go first. 

14 
	

TC: Sir, members of the panel. My name is Captain 41111110, 

15 1101111110, that's Lieutenant all111141 We're the prosecutor or 

16 the trial counsel in this case. I'm going to ask you a few questions 

17 before we start. 

18 	 Now you're going to hear from some witnesses today, and I'm 

19 going to start by reading the names of the witnesses and if you know 

20 that person, please give us an affirmative response. Okay. 

21 	 Do any members of the panel know a Lieutenant 1111111111111111/ 

22 111111111116 LieutenantlIMIMPIIMal 
23 	 Negative response from the panel members, Your Honor. 
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t) 	ea' 
1 	 Do any of the members know a Major 	 a Major 

2 

	

3 	 Negative response from the panel members, Your Honor. 

	

4 	 Do any of the members know a Major 	 , Maj or 

5 

	

6 	 Positive response from---- 

	

7 	MEMBER [LTC 1111111111 : Lieutenant 111111.1111.. 

	

8 
	

TC: ----Lieutenant 1111.111111111111and from Lieutenant 

9 SIM 

	

10 	 Let me start with Lieutenant 	 how do you 

11 kn.ow111111.11111 Sir? 

	

12 	MEMBER [LTC MM. : If it's the same Major 111111111111., 

13 he's the 409th BSB 11111111111111M 

	

14 	TC: Okay, have you discussed any aspects of the casdlOW him? 

	

15 	, lkiEMBER [LTC Inn : 

	

16 	TC: Okay. Anything on--based on your relationship that would 

17 make you give more or less weight to what Major 11111might say? 

	

18 	MEMBER [LTC 11111111r No. 

	

19 	TC: Okay. Same questions of you, Sir, how do you know Major 

2° IIIIII/ 

	

21 	MEMBER [LTC 	 He was my next-door neighboi- in Bamb4rg, 

22 and a personal friend. 

400*, 
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1,(0 

1 	TC: Okay and based on that type of relationship—first of all, 

2 have you discussed the case with him? 

	

3 	MEMBER [LTC Ole No. 

4 	TC: Okay. And based on your relationship, would you give any 

5 more or less weight to what he testified to? 

	

6 	 Negative response from the panel member, Your Honor. 

	

7 	 Does anybody else know Major Hunt? 

	

8 	 Negative response, Your Honor. 

	

9 	. Iv.. Does anybody know a Captain 	 a Captain wimp 

	

10 	 Negative response from the panel members, Your Honor. 

	

11 	 Does anybody know a Captain 111.11111.1 CaptainUlliP 

12 UM 
Again, Your _Honor, negative response from the panel 

Do anyi the,panel members know a First Lieutenant 111111, 

16 11111111111111 

	

17 	 Affirmative response from Lieutenant 

18 negative response ow the other panel members. 

	

19 	 How do you know Colonel, excuse me, Lieutenant 

	

20 	MEMBER [LTC 11111.. He was recently assigned to my 

21 organization at range control. He's the range safety officer so it's 

22 about 1 month. 

	

23 	TC: Okay, so he's worked for you for about 1 month? 

73 	 k, u 
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? a- 
1 	MEMBER [LTC 11111111: Yes. 

	

2 	TC: Are you a supervisor of his? 

	

3 	MEMBER [LTC 1111111111." Yes. 

	

4 	TC: Are you in his rating chain? 

	

5 	MEMBER [LTC'S...IP Yes. 

	

6 	TC: What's your relationship in that rating chain? 

	

7 	 MEMBER [LTC 41111111M I'm his senior rater. 

	

8 	TC: Now based on your--first of all have you discussed the case 

9 with him? 

	

10 	MEMBER [LTC 	 No. 

	

11 	TC: Based--that's a negative resP:onse. Based on your •• 

12 `relationship with the lieutenant, is there anything that would make 

13 you give more or less weight to what he said? 

	

14 	MEMBER [LTC OM No. 

	

15 	TC: Negative response from the panel member, Your Honor.' 

	

16 	 Does anyone know a First Lieutenant111111.111111111 

	

17 	 Negative response from the panel members, Yotr Honor. 

	

18 	 Does anybody know a Staff Sergeant 11111111111111Staff 

19 Sergeantillingill 

	

20 
	

Again, Your-Honor, negative response from the panel 

21 members. 

	

22 
	

Do any of the members of the panel know a Staff Sergeant 

	

23 
	

Staff Sergeant 
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1 	 Again, Your:Honor, negative response from the panel 

2 members. 

3 	 Do any of' tMOV,Mmbers of the panel know a Sergeant1111. 

5 	 Negatives'246onse from the panel members. 

6 And does anybody know a 

7 	 Again, ntAgiiiie response from the panel members. 

Next I'm going to read you a list of officers that have 

9 been previously or have had some type of involvement in the case, and 

10 please let us kno?a--let the Court kno 'f you know these people. 

11 	 A Capt ' 	 does anybody know a Captain 

12 

13 	 Negative_response from all the panel members, Your Honor. 

14 	 Now the ilpxbilWis regarding Colonel 
	

and just 

15 for the record, Colonel 	 already addressed how he knows 

16 Colonel 1111441. Do any of the rest of th'emertiberey-4060t4e panel 

17 know a Lieutenant 

18 	 That's a positive response from Colonel... 

19 	 Sir, howdo you know Colonel...1ft 

20 	MEMBER 111111111110. He and I have conducted multiple briefings 

21 at the--for visitors to Grafenwoehr. 

22 	TC: Okay, has he actually discussed any particulars of this 

23 case with you? 
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1 	MEMBER...1 No, he has not. 

	

2 	TC: Okay is there anything based, on your relationship with 

3 Lieutenant 11111111111111111111Ithat will make you give moretor less 

4 k'.weight to anything---- 

	

5 	MEMBER 	 No. 

	

6 	TC: Does anybody here know a4 Colonel aIIIIIIIIbFolonel RIM 
7 OM 

	

8 	 Affirmative response from Colonel---- 

	

9 	 MEMBER .[COL 111111111, ON. 

	

1 0 
	

TC: ----Bilafer. Sir, how do you know Colone11111111Ip 

	

1 1 
	

MEMBER [COL lam 'We wolked together at V Corps and now 
4 

12 we're deployed in Iraq together [sic]. 

	

13 	TC: _Okay__ _Did he ever discuss this case with you? 

	

14 	MEMBER [COLUMN" No. 

	

15 	TC: Anything, based on your relationship with him, that would 

16 affect Your ability to be fair and impartial in this case? 

	

17 	MEMBER [COLIIIIIIIII: 

	

18 	TC: Lastly, has anyone from the military police corps or any 

19 military police officers approached you about this case? 

	

20 	 That'S-a negative response from all the panel members, Your 

21 Honor. 

	

22 	 That's all the questions I have. Thank you. 
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1 	MJ: All right, Captaining. 0.9,4A- 

2 

	

3 	 11111110111101 Sir, Gentlemen, Ma'am, good morning. My 

4 name is CaptainIIIIIIIIIIII and I'm with the trial defense services 

5 office here at Vilseck, and I'd like to introduce to you Lieutenant 

6 	 :'°',41111.1"sIblhe accused in this case. I just have a couple 

7 of questions briefly to ask--ask you as a group. 

First of all, I would just like to ask as a general 

9 proposition, would all of you agree that when determining an 

10 appropriate punishment for any given offense, that it would be 

11 necessary to consider the surrounding circumstances in which that 

12 offense was committed? Would all of you agree to that proposition? 

	

13 	 _Your_Honor, an affirmative response from all panel members. 

	

14 	 For instance, an incident, which occurs in the midst of 

15 combat Operations, might be evaluated differently than one committed 

16 in the everyday garrison environment. Would all of you agree to that 

17 general proposition? 

	

18 	 Affirmative response from all members, Your Honor. 

	

19 	 Again, as a general proposition, would all of you agree 

20 that combat--the combat environment can be an extremely stressful 

21 situation? Would all of you agree to that general proposition? 

	

22 	 Again, Your Honor, affirmative response from all members. 

13 480 
‘..) V 

DC: Think rou, Your Honor. 
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1 	 In that same light, ;would all of you agree that the coMbat 

2 stresses or the stresses that one feels in combat could affect one's 

3 judgment ana decisibn mdking? 

4 	 Affirmative—again affirmative response from all members, 

5 Your Honor, 

6 
	

As the judge had briefly instructed, so you've already 

7 heard this before, but I want to just, again, make sure that everyone 

understands. You all do understand that one option for this court to 

consider in granting or deciding a sentence for Lieutenant1111111. 

10 would be to consider no punishment. Does everyone understand that 

11 that is--the law allows that action by the court? 

12 	 Affirmative response from all members, Your Honor. 

13 	 And also does each of you understand that based on 

14 LieutenanAIIIIIIIplea of guilty at a previous session, which the 

15 judge had mentioned, that Lieutenantillianow has a federal 

16 conviction on his record as a result of that plea of guilty? Does 

17 everyone understand that as a matter of law? 

18 	 Again, Your Honor, an affirmative response from all. 

19 	 But does each of you also understand that the mere presence 

20 of a conviction on one's record does not mean that a person cannot 

21 continue to serve in the Army? Does everyone also understand that as 

22 a proposition of law? 
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1 
	

Okay, again, Your Honor, an affirmative response from all 

2 members. 

	

3 
	

Finally, a last series of questions. I would assume that 

4 all of the members are familiar with the investigation of misconduct 

5 at the 	 prison in Iraq. Is that a fair---- 

	

6 
	

Affirmative response from all the members, Your Honor. 

	

7 
	

I would further assume, as officers, that all of you are 

8 familiar about comments that have been made by President Bush, 

9 Secretary of Defense Rumsfeld, and Chairmen of the Joint Chrefelt 

10 Staff General Meyers that those who committed offenses at Abu Ghurayb 

11 prison will be "brought to justice" or words to that effect. Have 

12 all of you heard in the media or in some forum comments like that? 

	

13 	 An affirmative response from all the members, Your Honor. 

	

14 	 Aow because of these comments from President Bush, the 

15 Commander in Chief, and other senior-'Athemost senior military 

16 leaders, do any of you feel any pressure to render any certain type 

17 of punishment in this case based on those comments? 

	

18 	 Your Honor, there's a negative response from all members. 

	

19 	 And finally one last question, and that is, would each of 

20 you agree that a single isolated incident of prisoner maltreatment 

21 that was committed wholly separate fromq1110110401. prison should be 

22 evaluated independently from that which we've been made aware of 

23 through the media? Does everyone agree with that? 

79 

CO3482 

DOD-047334 

ACLU-RDI 2068 p.71



1 
	

Your Honor, there's an affirmative response from all 

2 members. 

3 
	

Gentlemen, Ma'am, thank you very much. 

4 	MJ: All right, members of the court, there's some matters that 

5 we now have to consider outside your presence. Please return to the 

6 deliberation room. Some of you might be recalled, however, for 

7 individual questioning. 

8 	[The court-martial recessed at 1128, 1 July 2004.] 

9 	 [END OF PAGE] 

1 0 
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1 	[The session was called to order at 1130, 1 July 2004.] 

2 	MJ: All right all the members are absent, all other parties are 

3 present. You may be seated. 

4 	 Trial Counsel, do you request individual voir dire, and if 

5 so, please state the name of the member and the reason. 

6 	TC: Your Honor, only--based on Colonel 11111111111111response 

7 we'd like individual voir dire with Colonel 11111111. 

	

8 	MJ: Okay you're going to have to be more specific---- 

	

9 	TC: Based on---- 

	

10 	MJ: ----th 	"based on his response". 

	

11 	TC: Based on the question--the answers about Lieutenant 

	

12 	OM, excuse me, First Lieutenant 
	

that he's his 

13 supervisor and senior rater, based on his comment about knowing Major 

14 imp based on his conversations he's had with Colone1111111111111, 
15 about the case. 

	

16 	DC: Your Honor, if I may, I believe that Captain 111111111111 

17 already asked questions and elicited sufficient responses from 

18 Colonel 11111111111111with regards to him being able to set aside those 

19 things. 

	

20 	MJ: Well I--I think we probably ought to get a little more on 

21 the record as far as what he's--at least what he's heard from 

22 Lieutenant Colonel 1111111111111the 32 officer, just to make clear 
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1 since I told him, "don't go into anymore details," so we'll bring him 

2 back for that if nothing else. 

3 
	

Is that--is there anyone else you want, Captain aillar 

	

4 	TC: Just Colonel 1111111111 Ma'am. 

	

5 	MJ: All right. Captaining)) who would you like, if anyone 

6 and why? 

	

7 	DC: Your Honor, I believe that we haveIno--no requests for any 

8 individual voir dire. 

	

9 	MJ: All 	Bailiff, would you ask LieutenantUilli 

10 OM to come back out, please? 

	

11 	BAILIFF: Yes, Ma'am. 

12 t MJ: Thank you. 

_ 13 [LTCIIIIIIIIII entered the courtroom and was seated.] 

	

14 	MJ: All right, Captainall. did you have anyf questions 

15 that trou wanted to ask Lieutenant Colone111.11111P 

	

16 	TC: Just briefly. 

	

17 	INDIVIDUAL VOIR DIRE OF LIEUTENANT COLONELIMPIIIIIMMI. 

18 Questions by the trial counsel: 

	

19 	Q. 	Sir, you mentioned that you--yourself and Colonel 

20' 11111111110 about the same time were doing Article 32 investigations? 

21 A. Yes. 

22 Q. And do you guys-know each other pretty well? 

23 A. Yes. 
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1 	Q. 	Okay. Did you discuss your 32 investigations and what was 

2 going on? 

3 	A. 	Not as to what was going on, no. 

4 	Q. 	What did he tell yo4about this case? 

A. 	I asked him, because*Okititbadue to PCS in a few days, I 

6 asked him what the progress or status of his investigation was, if he 

7 was going to complete it on time, and he informed me that he had 

8 turned it in, but when he said that he said also that he had been 

9 informed the recommendation that he had made on it was 4ot the one 

10 adopted by whoever the appointing authority was. 

11 	Q. 	Did he tell you what the recommendation was? 

12 	A. 	No, he did not. 

A 13 	V. 'Okay, but you realize that we're at a court-martial now, 

14 right? 

15 	A. 	Yes. 

16 	Q. 	Right and Colonel--Lieutenant Colonel 11111111111psaid that 

17 he had made a different recommendation then? 	 * 

18 	A. Yes, I inferred that. 	 1604— 
19 	TC: Thank you. 

20 	 No further questions, Your Honor. 

21 	MJ: All right. 

22 	 Captain 	would you like to ask Lieutenant Colonel 

23 11111111111 any questions? 

83 

rt lel Act-. 
Ut.10`1010 

DOD-047338 
ACLU-RDI 2068 p.75



DC: If I may, Ma'am. 

MJ: Of course. 

DC: Just briefly. 

4 Questions by the defense counsel: 

Q. 	Sir good day. Sir, the conversation that you've had with 
b6-`D-caL 

6 Colonel 11111111.1Pain addition to your relationship with him, as had 

7 been asked previously in the group setting, do you feel anyway 

8 predisposed to come to any certain decision about punishment versus 

9 any other decision based on that? 

10 	A. 	No, not at all. No. 

11 	Q. 	Okay, Sir, and would it be--do you feel as though—I mean 

12 you said that you were able to infer, I think that was your word--the 

13 word that you used, I guess what Coloneliallniff._recommendation 

14 had been? 

15 	A. 	I mean---- 

16 	Q. 	The question that CaptainAIIIIIIII,had asked you was well, 
, 4 

17 "we're here at a court-martial" I believe you said that you were 

18 able--had been able to infer that the recommendation had been for 

19 something else? 

20 	A. 	No, not at all because in the Article 32 forum it has many 

21 different forms of court-martial that you can recommend, so I didn't 

22 know if it was an*ther form of court-martial or something lower. He 

23 .ust said it was different. 
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1 	 Okay great. Now having had that specific conversation, and 

2 maybe just one or two exchanges, does that in anyway affect your 

3 ability to come to a fair and impartial decision here? 

4 	A. 	No, no, not at all. 

5 	Q. 	And are you, in fact, confident that you would be able to 

kirk 
6 come to a fair and impartial decision---- 

7 	A. 	Yes. 

8 	Q. 	---in this case? 

9 	A. 	Yes. 

10 	DC: Okay thank you, Sir. 

11 MEMBER [LTC Inielpt: Yes. 

12 	MJ: All right. Thank you, Lieutenant Colonel 1111111110 you 

13 can return to the deliberation room. 

14 [LTC 1111111111withdrew from the courtroom.] 

15 	MJ: Captain11111111111who else did you want or---- 

16 	TC: Your Honor, I--I did not 'ask aluestions--I was mostly 

17 concerned about the relationship with Colonel...and Colonel 

18 1111111111111/ 
19 	MJ: Okay are you satisfied now? 

20 	TC: Yes, Your Honor. 

21 	MJ: All right, then do you have any challenges for cause? 

22 	TC: Yes, Your Honor, we challenge Colone11111111111for cause 

23 based on his relationship and discussions previously about the case. 
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1 	MJ: I'm sorry with his relationship with whom? 

	

2 
	

TC: Colonel illinllbthe 32 officer, and his discussions on 

3 the case, Ma'am. 

	

4 	MJ: Well he said he doesn't know anything about the case. His 

5 only discussion was in a basically are you doing a 32, what's the 

6 status of it, and are you going to finish it before you PCS. 

	

7 
	

TC: I believe Colonelillinlaresponse to one of my 

8 questions was that he had sent it up to--that his recommendations to 

9 the convening authority had not been approved, and I think based on-- 

10 -- 

	

11 	MJ: Well yeah but he--he--what he said was there are a number 

12 of choices on the form. All he knows is some recommendation that 
-e 

13 Lieutenant Colonel 101.1111111made wasn't followed. He's, 

14 Evidentay, under the misapprehension that the Lieutenant maybe could 

15 have gone to a special court-martial and that--that's okay. He just 

16 doesn't know--he doesn't know whether the investigating officer 

17 recommended no trial, a different level of trial, -hetjust knows that 

18 sothe recommendation wasn't followed. 

	

19 	TC: Well that also gets into what we talked about in the 802 

	

20 	session, Ma'am, with regards to Colonel 	 possible MPIR 

21 that he might do, and obviously all that Colonel 

	

22 	MJ: Well but I've already discussed with you that. whatever 

23 Lieutenant Colonel...ft might say, he may not discuss what his 

86 

C33489 

DOD-047341 

ACLU-RDI 2068 p.78



1 recommendations were as a 32 officer as far as how this case should 

2 have been disposed of' because that's irrelevant for our purposes, so 

3 you're going to have to tell me again--I don't see how what 

4 Lieutenant Colone11111111111has said about his discussions with 

5 Lieutenant ColonellialilliprIllmakes him something other than 

6 impartial and willing to follow the instructions of the court, which 

7 is what's required of him. 

8 	TC: Understood, Your Honor, but the government's position is 

9 this is that he's previously discussed the case that through the b‘-.2eAL 

10 evidence or through the discussions he's had with ColonelMIIIMp 

11 it's clear that Colonel 1111011111and the General Court-Martial 

12 Convening Authority disagreed, and we think that's going to affect 

13 how he views the case.441041 

14 	MJ: Well Captainillin what's your view? 

15 	DC: Your Honor, if I may respond to that. The rule certainly 

16 does not preclude anyone from serving on a panel that has had a 

17 discussion. The issue--the question is can they set aside any prior 

18 knowledge or any issues, anything outside the process can they set 

19 that aside and make a fair and impartial decision in the best 

20 interest of justice. I think Colone1111111111Pvery clearly said on 

21 a couple of occasions that he could--could do that. He had not gone 

22 into any detail with Colonel 	 , and you yourself, Your 

23 Honor, just noted, he is not someone--he's not a lawyer, he's not a 
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ZA(a-R att, 

1 JAG officer, he's not aware of some of the intricacies, and as he 

2 said, he had no idea what the recommendation from Colonel 

3 was. He simply knew that the convening authority had done something 

4 different to that, and I asked him pointedly would that affect his-- 

5 would that knowledgeowfokeotc.this ability, he said no, Your Honor. I'm 

6 confident in his response that that's true. 

7 	MJ: All right. There's no information on the record that 

8 Lieutenant Colonel 
	

knows anything about the events that 

9 have brought LieutenantilMere today, that he discussed the nuts 

10 and bolts of the case with Lieutenant ColoneliMin that he 

11 discussed anything with him othe'r than the fact that they were each 

12 doing Article 32 investigations at the same time, and what the 

13 general status of the 32 investigation was in relationship to 

14 Lieutenant Colone1111111.11111getting ready to PCS, that is, had 

15 he gotten it done and had he sent it forward, and that he learned 

16 from Lieutenant Colonel 	 yes it had been finished and 

17 that the convening authority hadn't followed his recommendation. He 

18 didn't even know what the recommendation was, so I'm going to deny 

19 your request to excuse him for cause. 

20 	TC: Understood, Your Honor. 

21 	MJ: Defense Counsel---- 

22 	TC: Just note the gove4nment pbjection for the record. 

23 	MJ: Well it's on the record, so---- 
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1 	TC: Yes, Ma'am. 

	

2 
	

MJ: ----you don't need to ask me to note it. 

	

3 
	

TC: Yes, Your Honor. 

	

4 
	

MJ: It's already there. 

	

5 
	

Defense Counsel, do you have any excusals for cause or 

6 challenges for cause I should say? 

	

7 	DC: Your Honor, may I have just a moment to consult with the 

8 accused---- 

	

9 	MJ: Yes. 

	

10 	DC: ----and members of my staff? 

11 [The DC, ACC, and a summer intern conferred.] 

	

12 	DC: Your Honor, no casual challenges. 

	

13 	MJ: All right, Trial Counsel, peremptory? 	66-61-0- 

	

14 	TC: Same one, Your HonOr; Lieutenant Colone11111111111111sic]. 

	

15 	MJ: All right. I don't think you really mean that. He's the 

16 investigating officer. He's not a member of our panel. 

	

17 	TC: Oh pardon me. Colone11111111111, Your Honor. 

	

18 	MJ: All right. And Defense Counsel? 

	

19 	DC: Your Honor, Colonel 	is our peremptory challenge. 

	

20 	MJ: All right. So that will leave our panel then of--with ten 

21 members. Is that correct? 

	

22 	DC: That's my count, Your Honor. 

	

23 	TC: That's my count as well, Your Honor. 
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1 	MJ: You can be seated. 

2 	 All right, has the bailiff been instructed on how to 

3 reorder? 

4 	TC: Your Honor, if--we'll have my legal clerk, Specialist 

5 	 reorder if that's okay, Your Honor. 

6 	MJ: That's fine. He and the bailiff can go back and tell 

7 ColonellOilland Lieutenant Colonel 11.111.1they're excused. 

8 	TC: Yes, Your Honor. 	 0-:a 60, 
9 	MJ: And reorder the panel. 

10 	TC: We'll do, Your Honor. 

11 	MJ: And how long is that going to take? 

12 	TC: I would guess 5 to 10 minutes, Your Honor. 

13 	MJ: All right then we'll be in recess while that's done. 

14 	[The session recessed at 1141, 1 July 2004.] 

15 	 [END OF PAGE] 
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[The court-martial was called to order at 1156, 1 July 2004.] 

2 	MJ: Court is called to order. You may be seated. Call the 

3 members. 

4 [All the members, except ColonellEigand Lieutenant Colonel 

	

5 	 who were excused, entered the courtroom and were seated.] 

	

6 
	

MJ: You may be seated. 

	

7 
	

TC:. ,The following data is reflected 9n Pie charge sheet: 

	

8 
	

NAME OF THE ACCUSED---- 

	

9 
	

MJ: No, no. All parties are present as before now to include 

10 the court members with the exception of Colonel 11111Pand Lieutenant 

11 Colonel 111111111111who were each excused. 

	

12 	 Court members, at this time we will begin the sentencing 

13 phase of this court-martial. Trial Counsel, would you please read 

14 the personal data concerning the accused as shown on the first page 

15 of the charge sheet? 

	

16 	TC: Yes, Your Honor. 	
N;Its c,itrin 4. It. 

	

17 	 THE NAME OF THE ACCUSED IS: 

	

18 	 SOCIAL SECURITY NUMBER: 

	

19 	 GRADE OR RANK IS: First Lieutenant. 

	

20 	 PAY GRADE IS: 02. 

	

21 	 HIS UNIT ORGANIZATION IS: 615th Military Police Company, 

22 APO AE 09302. 

	

23 	 HIS INITIAL DATE IS: 10 May 01. 
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1 
	

HIS TERM IS: 3 years and 4 months. 

	

2 
	

AND HIS BASIC AND TOTAL PAY IS: $3,421.50, Your Honor. 

	

3 
	

MJ: Thank you. 

	

4 
	

Now members of the cOurt, I have previously admitted into 

5 evidence Prosecution Exhibits 1, 2, and 3, which are a stipulation of 

6 fact in this case, the accused's ORB, and an OER for him, and Defense 

7 Exhibit A, which is a series of certificates, awards, and letters on 

8 his behalf. You will have these exhibits available for you during 

9 your deliberations. 

	

10 	 Trial Counsel, you may read the stipllation of fact into 

11 evidence. 

	

12 	TC: Yes, Your Honor. 

13 [The TC published PE 1-to the members.] 

	

14 	MJ: Thank you. Do you have anything else to present at this 

15 time, captainegm 6,-)-0-te 

	

16 	TC: No, Ma'am. 

	

17 	MJ: All right. Defense Counsel; you may precede then. 

	

18 	DC: Thank you, Your Honor. 

	

19 	 Members of the cOurt, the defense calls Staff Sergeant 

20 01111011110 as our first witness. 
21 [END OF PAGE] 

22 
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1 STAFF SERGEANT 	 Army, was called as a witness 

2 for the defense, was sworn, and testified as follows: 

3 	 DIRECT EXAMINATION 

4 Questions by the assistant trial counsel: 

	

5 
	

Q. 	Would you please state your name, rank, and your unit of 

6 assignment, please? 

	

7 
	

staff sergeant, 615th MP, Company, 

	

8 	Sir. 

	

9 	ATC: Thank you, Sergeant, Captain IIIIIIIhas a couple of 

10 questions for you. 

11 Questions by the defense counsel: 

12 	DC: Good day, Sergeant11111111 before I begin, can all the 

,t/ 

13 panel members see the—witness? Am I blocking your view, Sir? 

14 [All panel members indicated a positive response.] 

	

15 	Q. 	Good day, 	 Do you know the accused, 

16 Lieutenant IWO 	b6-("/ 

Nilt5 

	

17 	A. 	Yes, Sir. 
NA5 

	

18 	Q. How do you know Lieutenant... 

	

19 	A. 	He was my lieutenant while--before we went to Iraq and 

20 during gart of the time that I was in Iraq, Sir. 

	

21 	Q. 	Okay what was your position then? 

	

22 	A. 	Squad leader in 1st Platoon. 
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1 	Q. 	Okay st'he'w your platoon leader and you were one of his 

2 squad leaderS? 

	

3 
	

A. 	Yes, Sir. 

	

4 	Q. 	Okay. And we heard a sti ulation of fact just read. It's 
4-24, 

	

5 	true that you were present at the 	Police Station and 

6 witnessed the incident in question. Is that correct? 

	

7 	1A. Yes, Sir. 

	

8 	Q. 	Okay. I would, if you can, please just ask you to tell the 

9 court members from your recollection whlt-tiappened. 

	

10 	A. 	There were three prisoners that were there. They were 

11 apprehended the night before, and they had tried to escape during the 

12 night by digging a hole through one of the walls with one of the 

13 pipes from the shower, and the Lieutenant found out about it when we 

14 went out there, and he wanted to go check it out, so myself, Sergeant 

i - 15 gm. Sergeant1111110 and PrivaC011111went into the D-Cell and we 
1,6-16 separated ANOttree that--that were in question, and told Private 

i 17 11111lito watch the other individual prisoners. 

	

18 	 And we walked into the rooth in question, and as we were 

19 walking, Lieutenantlilliwas asking the prisoners if they're the 

20 ones that did, you know, did the digging of the hole trying to dig 

21 out. And as we walked in, the prisoners were in front of us and then 

22 Lieutenant111111, then me, and then Sergeant INNIS which was 
23 specialis11111111 at the time, and then Sergeanialla behind him. 
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1 The prisoners stopped right as soon as we got inside the room, and 

2 the hole in the wall was towards the backside of the room, and 

3 LieutenanAllibiwas asking still if they had--if they're the ones 

4 that had done this, and of course, they didn't understand. So 

	

5 	Lieutenan 	looked over that way towards the wall and kind of 

6 put his hand around the neck of the first prisoner and kind of shoved 

7 him over in that direction. 

	

8 	Q. 	Let me ask--sorry to interrupt, but let me just ask you. 

9 You said "put his hand around his neckn you mean in a chocking manner 

10 or from behind? 

	

11 	A. 	No, he was looking at him kind of like I'm looking at you, 

12 Sir, and just put his hand like right here and pushed him over that 

13 way, Sir. 

	

14 	Q. 	Toward the hole that he was asking about? 

	

15 	A. 	Yes, Sir. 

k 

	

16 	Q. 	Okay please continue. 

	

17 	A. 	Once he did that, the other two individuals realized that 

18 'he wanted them over in that direction, so the three [sic] went over 
NOt5 

19 by the hole in the wall, and Lieutenanlillikwalked in, started 

20 walking over towards them. Myself and Sergeantilligilliand Sergeant 

21 111111 kind of stood back because we didn't know that the--what's in 

22 question was going to happen, and Lieutenant 111111Was still asking, 

b(o-c 
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1 "Did you do this?" "Did you do this?H And of course, they didn't 

2 understand still, so they didn't say anything. 

	

3 
	

And11,hen Lieutenant 	walked up, he--he--the three 

4 individuals were in a row kind of like in a row looking at him, and 

5 he went uOlp Ae right individual first, and he punched the 

6 individual in the gut, and then he moved to the next one and punched 

7 the second individual in the gut. By this time, I was already 

8 starting to move over into him to try to stop him from doing it, and- 

9 -and the third guy was kind of afraid of getting hit, so he kind of 

10 was kind of getting down on the ground saying, "No, no." And by that 

11 time, I was already over there, and put my arms around Lieutenant 
NA5 

12 101111Lnd was starting to pull him back, and then he kind of kicked 

13 at the third guy that was on the floor, Sir. 

	

14 	Q. 	Okay. What would you say would be a fair estimate of the 

15 amount of time that passed from when he struck the first guy to when 

16 you pulled him off, and he struck the third guy? 

	

17 	A. 	Just a few seconds, Sir. Long enough--long enough for me 

18 to walk from--not even from the distance from me to you away, Sir, 

19 because I was there before he even got to tAg third guy. 

20 	Q. 	So 4 or 5 seconds? 

21 	A. 	Yes, Sir. 

22 	 [END OF PAGE] 
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1 	Q. 	Okay. Had you ever, in your time knowing Lieutenant 

2 ever seen him do anything like that before? 

3 	A. 	No, Sir. 

4 
	

Q. 	Had there been any discussion before hand about, "Hey, 

5 we're going to go in here and rough these guys up"? 

6 	A. 	No, Sir. 

7 	Q. 	Okay. In fact, were you shocked to see what happened? 

8 	A. 	Yes, Sir. 

9 	Q. 	Okay, and why is it that you were shocked? 

10 	A. 	Because it's not something that normally that--that first 

11 of all should be done, and I've never seen anybody in our platoon 

12 Ithat I worked with that have ever done it, and nobody's ever 

13 discussed it, and_ he's--he was always professional, always, Sir, up 

14 until that point, and I just wish--didn't think that it would happen, 

15 	Sir. 

16 	Q. 	Okay, so it's fair to say, then, that that act--that act on 

AJ;Ae_s 
17 his part was completely out of character from the Lieutenant...la 

18 that you knew? 

19 	A. 	Yes, Sir. 

20 	Q. 	Okay. You mentioned previously, just I want to follow up 

21 with one point, that is that these three Iraqis had been brought in-- 

22 had been apprehended the night before? 

23 	A. 	Yes, Sir. 
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• 4 

1 	Q. 	What is it that they had been apprehended for, if you kno4p 

2 	A. 	They were under suspicion of car theft and murdering the 

3 owner of the car, Sir. 

4 	Q. 	Okay. Thanks. Now I want to ask you a i. tle bit of a 

5 bigger picture question now, and that is, the Police Station, 

6 describe for me, if you will, the platoon's mission at the station at 

the time. 

8 	A. 	Our mission, Sir, was to instruct and teach the IPs, the 

9 Iraqi Police, that were there to teach them in the different classes 

10 on anything from how to respond to traffic accidents all the way up 

11 to responding to a rape or a murder and anything in between there, 

12 Sir. Also we were pulling force protection. Our soldiers were 

13 actually on the roof pulling force protection on the station the 

14 entire time we were there, Sir. 

15 	Q. Okay what were the shifts? How much--how many hours a day 
43 

16 were you working typically or was Lieutenantilla working typically? 

17 	A. 	At least 12, Sir, 12 to 14 sometimes 16 hours a day. 

18 	Q. 	Okay and was that 7 days a week? 

19 	A. 	Yes, Sir. 

20 	 [END OF PAGE] 
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1 	Q. 	Okay and how long had you been at that station conducting 

2 those types of operations prior to this incident at the end of July? 

	

3 
	

A. 	It had been a couple of months, Sir. I'm not exactly sure 

4 how many at that station because we had been at numerous stations. I 

5 would say at least 2 months at that individual station, Sir. 

Q. 	So then at least 2 months--a few months of everyday 14, 16 

7 hour days. That's a fair---- 

	

8 
	

A. 	Yes, Sir. 

	

9 	Q. 	----estimate of the mission and the requirements before 

10 that? 

	

11 	A. 	Yes, Sir. 

	

12 	Q. 	Okay. What was the--some of the environmental factors like 

13 the heat, was that a very particularly hot time? 

	

14 	A. 	Yes, Sir. 

	

15 	Q. 	And what about force protection and the threat that you all 

16 were facing, what was that like at that time? 

	

17 	A. 	The--it was pretty bad, Sir. Each individual day we had to 

18 travel to and from the station, so we were always worried about IEDs 

19 on the way to and on the way from, and also getting ambushed on the 

20 way in and on the way back. Also there--different stations were also 

21 always getting either mortared or RPGd at all times, Sir, as well. 

	

22 	 [END OF PAGE] 
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1 
	

Q. 	Would it be fair to say, then, that based on the threat, 

2 the heat, the hours, that it was an extremely stressful time? 

	

3 
	

A. 	Yes, Sir. 

	

4 	Q. 	Would it also be fair to say that as a leader, as a squad 

M1411 

	

5 	leader yourself, as Lieutenant 	eing a platoon leader, that the 

6 additional stresses of leadership and taking care of your soldiers 

7 was also or added more--even more stress to that? 

	

8 
	

A. 	Yes, Sir. 

	

9 
	

Q. 	Is that fair to say? Did you, in fact, yourself feel 

10 extremely stressed? 

	

1 1 
	

A. 	Yes, Sir. 
k4e5 

	

12 	Q. Okay. Now you had mentioned that Lieutenantillahad been 

13 your _platoon leader for a pretty significant period of time. Is that-- 

14 right? 

	

15 	A. 	,Yes, Sir. 

	

16 	Q. 	Okay how often, as one of his squad leaders, did you 

17 interact with him? Was it on a daily basis? 

	

18 	A. 	Yes, Sir. 

	

19 	 . 	 Okay and how long of a period of time was it that you were 

20 one of his squad leaders if you can tell the court? 

	

21 	A. 	About a year and a half, Sir. 

[END OF PAGE] 
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Q. 	Okay, so for a year and a half you interacted with him on 

2 roughly a daily basis? 

	

3 
	

A. 	Yes, Sir. 

4 
	

Q. 	Did you have a--in that year and a half, did you have 

5 sufficient time to form an opinion about him as a leader? 

6 	A. 	Yes, Sir. 

7 	Q. 	And did you, in fact, form an opinion? 

	

8 	A. 	Yes, Sir. 

9 	Q. 	What is that opinion? 

	

10 	A. 	He was always professional, Sir, always would take care of 

11 his platoon. Had a genuine concern for everybody in the platoon, and 

12 just--I always thought he was professional. He knew his job well, 

13 Sir. He was a great leader. 

	

14 	Q. 	Okay, tactically--as far as the combat tactics, proficiency 

15 in the combat operations were you confident with him as your platoon 

16 leader? 

	

17 	A. 	Yes, Sir. 

	

18 	Q. 	Going to war with him---- 

	

19 	A. 	Yes, Sir. 

	

20 	Q. 	---as your leader? Okay. Having been present for the 

21 incident and knowing what you know about the incident, if you were 

22 tasked to go to war yet again with Lieutenantill'Illor maybe Captain 

Vs);14-S 
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1 1111111as your company commander, would you be comfortable and 

2 confident with him? 

3 	A. 	Definitely, Sir. 

4 
	

DC: Okay thanks. 

5 
	

Your Honor, I pass the witness to the government. 

6 
	

MJ: All right, cross? 

7 
	

ATC: Thank you, Your Honor. 

8 
	

CROSS-EXAMINATION 

9 Questions by the assistant trial counsel: 

106-1't 
10 	Q. Sergeantilla in order to get a better understanding of 

11 what happened in Cellblock D in Baghdad, will you please step down 

12 from the witness chair? 

13 	A. 	[The witness did as requested.] 

14 	Q. 	Now you described for the record that once you were in the- 

411 15 -once the three detainees were separated that Lieutenant 	made 

16 first contact with the detainees, correct? 

17 	A. 	Yes, Sir. 

18 	Q. 	Would you, please, demonstrate for the panel members, and 

19 for the court, the first contact with the three detainees, please? 

20 	A. 	Yes, Sir, so you're the detainee? 

21 	Q. 	Correct there's three detainees. 

22 	A. 	And I'll be Lieutenant He walked up and there's a 

23 wall right there and on the other side of the wall is a--the room 

102 	
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1 ,opens up and the hole that was dug in the wall on the other side over 

2 there, and he walked up asking the question, "Did you do this?" "Did 

3 you do this?" And he just put his hand on the person like this and 

4 then shoved him over like that. 

5 	Q. 	Okay and then what? 

6 	A. 	And---- 

7 	MJ: Okay we--we need to get a description of this that the 

8 record can understand, so---- 

9 	ATC: Yes, Ma'am. 

10 	MJ: ----the v4tness indicated that a wall was on his left. 

11 	WIT: Yes, Ma'am. 

12 	MJ: And then he placed his right hand at what is approximately 

13 the junction of Lieutenant 	neck and shoulder and then with 

14 his right hand and then pushed Lieutenant 	to the left. 

15 	ATC: Correct, Ma'am. 

16 	MJ: Go ahead. 

17 	Q. 	Then what happened, Sergeant? 

18 	A. 	Once that happened, the other two realized that he wanted 

19 them over there so---- 

20 	Q. 	And at that point, where were the other two detainees,-to 

21 his right or to his left? 

22 	A. 	The other two at that t,ime were still right there because 

23 he threw the first one over to that direction like that. 	CO3506 
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1 	4. 	Okay. 

	

2 	A. 	And then as soon as he started--he shoved the other one 

3 over that way, they started moving over that way because they 

4 realized that---- 

	

5 	Q, 	Okay. 

	

6 	A. 	----he wanted them over there. 

	

7 	4. 	Did he grab the second detainee---- 

	

8 	A. 	Negative. 

	

9 	Q. 	----by the neck? 

	

10 	A. 	Negative, Sir. 

	

11 	Q. 	Okay so one detainee is over by the wall, and the second 

12 two---- 

	

13 	A. 	Immediately startqpipmmang over to that direction, Sir. 

	

14 
	

To his left? 

	

15 	A. 	Yes, Sir. 

	

16 	Q. 	Okay and then what happened? 

	

17 	A. 	Then he walks over like--enters the room like this and 

18 myself, the wall would be right here so myself and---- 

	

19 	ATC : Okay let the record reflect that Sergeantillahas 

20 pointed to his left that there was a wall to his left, correct? 

	

21 
	

WIT: Yes, Sir. 

	

22 
	

[END OF PAGE] 
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1 	Q. Okay and then what happened? 
	

bot 

	

2 	A. 	At that time, that's when myself and Sergeant 	and 

(2-ti 

	

3 	Sergeant 	walked around to just the entrance of the room. 

	

4 	Q. 	Okay. 

111111 A. And Lieutenant 	walked over towards the three 

6 individuals. 

	

7 	Q. 	Were--were they facing him? 

	

8 	A. 	Yes. 

	

9 	Q. 	Okay and then what happened. 

	

10 	A. 	Asking them, you know, if they had done this, if they had 

11 done this, and he walked up to the first one like this. 

	

12 	ATC: Okay and just for the record, let the record reflect that 
12-'1 

13_ Sergeant 	is grabbing me, Lieutenant by the right 

14 shoulder, correct? 

	

15 	WIT: Yes. 

	

16 	ATC: And is making a motion, a swinging motion to my midsection, 

17 correct? 

	

18 	WIT: Yes. 

	

19 	Q. 	And then what happened? 

20-- 	A. 	At that time, he was already done with that individual. 

	

21 	Q. 	Okay and what--what did he do? What did the first detainee 

22 do? 

	

23 	A. 	He just kind of doubled over and kind of backed off. 

-)orn0 
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b6-1/ 

	

1 	ATC: Okay and let the record reflect that Sergeantlillillis 

2 crouched over demonstrating how the first detainee acted. 

3 	Q. 1 Okt§' and then what happened to the second detainee? 

	

4 
	

A. 	Then the second one was still just standing there and he 

5 kind of moved over and dld 'the same thing to the second one. 

	

6 	ATC: Okay and let the record reflect, once again, that Sergeant 

grabbing Lieutenant ilia by the shoulder and doing a 
8 swinging motion to my midsection, Lieutenant 161111 ' midsection, 
9 demonstrating how Lieutenant 	truck the second detainee, tilt 
10 correct? 

	

11 	WIT: Yes, Sir. 

	

12 	 • 
	 And how did the second detainee act? 

	

13 	A. 	1-1e.just doubled over the same as$the first one and moved 

14 over to the corner section. 

	

15 	Q. 	Okay and will you face the panel and describe how the third 

16 detainee reacted? 

	

17 	A. 	By that time, the third detainee was afraid so he kind of 

18 was hid down like this and then---- 	 bi;-Y 

	

19 	ATC: And let the record reflect that Sergeant IIIIIP/has 

20 crouched to the floor kind of demonstrating how the third detainee 
Ante 

21 reacted to Sergeant, forgive me, Lieutenant 

22 	WIT: Yes. 

23 

correct? 
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1 	Q. 	And what did you say [sic]? 

2 
	

A. 	He said, no, Sir. "No, mister. No, mister." 

3 	Q. 	Okay. 

	

4 	MJ: Okay when you crouched, you crouched down, you used your 

5 right hand on the ground, and you held your left hand up in the air 

6 as though to ward off someone. Is that a fair description? 

	

7 
	

WIT: Yes, Ma'am. 

	

8 
	

MJ: All right. 

	

9 
	

ATC: You can take a seat. 

10 [The witness returned to the witness stand.] 

	

11 
	

Q. Now at that point, you had to grab Lieutenant logigb 
Niles 

12 correct? 

	

13 	A. 	Yes, Sir. 

	

14 	Q. 	mean Lieutenandellididn't stop himself, correct? 
A.)11,e5 

	

15 	A. 	No, Sir. 
/14/e__ 

	

16 	Q. And I mean even when you held LieutenantI11110I mean he 

17 didn't stop, right? 

	

18 	A. 	As--as I was putting my hands around his waist to pull him 

19 back, he was already in the process of kicking at tile individual 

20 because he was down---- 

	

21 	Q. 	Okay. 

	

22 	A. 	----instead of up, so as I pulled him away, he kind of 

23 struck him in the--in the chest. 

107 	 C33510 

DOD-047362 

ACLU-RDI 2068 p.99



	

1 
	

Q. 	Did he make contact as you pulled him back? 

	

2 
	

A. 	Yes, Sir. 

3 
	

Q. 	What--let's kind of talk about the detainees. Can you 

4 describe what they were about 5, 5, 160 pounds? Is that a fair 

5 description of--- 

	

6 
	

A. 	Yes, Sir. 

Q. 	 three detainees? In that cellblock when Lieutenant 

M411eill 

	

8 	made contact with those three detainees, they weren't a 

9 physical threat to him, were they? 

	

10 	A. 	No, Sir. 

	

11 
	

Q. 	These three detainees weren't a physical threat to the 

12 soldiers in that cellblock, right? 

	

13 	A. 	No, Sir. 	
1,1145 

	

14 	Q. 	As a matter of fa4,1isieutenant40111116did not act out of 

15 self defense for himself or for any of the other soldiers, is that 

	

16 	fair? 	 ivitsw 

	

17 	A. 	Yes, Sir. 

	

18 	Q. 	Okay. I know on direct you mentioned that these three 

19 detainees were accused of crimes, and that's why they were there, 

20 correct? 

	

21 	A. 	Yes, Sir. 

	

22 	 [END OF PAGE] 
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1 	Q. 	But the fact that they were accused of crimes doesn't 

2 justify striking them, does it? 

	

3 
	

A. 	No, Sir. 

	

4 	Q. 	The fact that they attempted to escape doesn't make it 

5 right that they were struck, does it? 

	

6 
	

A. 	No, sir. 

	

7 
	

Q. 	As a matter of fact, striking those detainees was wrong? 

	

8 
	

A. 	Yes, Sir. 

	

9 
	

Q. 	Now I know you discussed some of the stress factors. 

10 Everyone was working long hours, correct? 

	

1 1 
	

A. 	Yes, Sir. 

	

12 
	

Q. 	I think at times you mentioned 12 to 14 hour days? 

	

13 
	

A. 	Yes, Sir. 

	

14 
	

Q. 	Seven days a week? 

	

15 
	

A. 	Yes, Sir. 

	

16 
	

Q. 	In heat of a hundred plus? 

	

17 
	

A. 	Yes, Sir. 

	

18 
	

Q. 	You weren't given any special privileges from those fact-- 

19 those stress factors, were you? 

	

20 	A. 	No, Sir. 

	

21 	Q. 	You didn't work any less than anyone else, did you? 

	

22 	A. 	No, Sir. 
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1 	Q. 	You didn't have air-conditioned quarters or work in an air- 

2 conditioned compound? 

	

3 	A. 	No, Sir, not at that time. 

	

4 
	

Q. 	And as far as like, you mentioned the transportation and a 

5 lot of the dangers, IEDs, the ambushes, you faced those on a daily 

6 basis also? 

	

7 
	

A. 	Yes, Sir. 

	

8 
	

Q. 	I mean you stressed--you faced not only the stresses of the 

9 desert and the dangers, but I mean you also had a leadership 

10 position, right? 

	

11 
	

A. 	Yes, Sir. 

	

12 	Q. 	And so, I mean you faced the same stresses that everybody 
Mle.5 

411111 

	

13 	else who was there, the same stresses that Lieutenant 	faced? 

	

14 	A. 	Yes, Sir. 

	

15 	Q. 	You never struck any of those detainees did you? 

	

16 	A. 	No, Sir. 

	

17 	ATC: I have nothing further, Your Honor. 

	

18 	MJ: All right, redirect? 

	

19 	DC: Yes, Your Honor, very briefly. 

	

20 	 REDIRECT EXAMINATION 

21 Questions by the defense counsel: 

	

22 	Q. 	Were those three guys hurt? 

	

23 	A. 	No, Sir. 

110 
	

C33513 

DOD-047365 

ACLU-RDI 2068 p.102



1 	Q. 	In fact they were--there were no injuries at all, right? 

	

2 	A. 	No, Sir. 	
01'45 

	

3 	Q. 	Okay now when you pulled LieutenantIIIIIIIoff, did you--the 

4 next couple events after that is you escorted him out of the room, 

5 right? 

	

6 
	

A. 	Yes, Sir. 

	

7 
	

Q. 	What happened after that? 

	

8 
	

A. 	I--we have an actual room that was just ours for the 

9 military police. When I--I pulled him off, he walked in front of me, 

10 and I basically followed him into that room, Sir. 

	

11 
	

Q. 	And did you have a discussion at all? 

	

12 	A. 	Yes, Sir. I shut the door behind me, and I told him not to 

13 ever put myself or my soldiers into that kind of positionever again, 

	

14 	Sir. 

	

15 	Q. 	Okay was a--what was his response to you? 

	

16 	A. 	There was no response, Sir. He didn't say anything, which 

17 was really out of character for him because he normally is--was never 

18 at a loss for words, and he just kind of was looking forward to--just 

19 kind of a blank stare. 

	

20 	 Was it fair to say that he was kind of zoning out of it a 

21 little bit? 

	

22 	A. 	Yes, Sir. 

	

23 	DC: Okay. No further questions. 
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1 
	

MJ: Recross? 

2 
	

ATC: Nothing further, Your Honor. 

3 
	

MJ: All right, do any of the panel memb.rs have any questions 

4 they'd like to ask of this witness? 

5 
	

Negative response. 

6 
	

Temporary or permanent excusal? 

7 
	

DC: Permanent excusal is fine, Your Honor. 

8 
	

ATC: Permanent as well, Your Honor. 

9 [The witness was duly warned, permanently excused, and withdrew from 

10 the courtroom.] 

11 	MJ: Next witness? 

12 	 DC: Your Honor, the defense now calls Sergeant 

13 iligirag 	b 6- `i 
14 SERGEANT 	 , U.S. Army, was called as a witness for the 

15 defense, was sworn, and testified as follows: 

16 	 DIRECT EXAMINATION 

17 Questions by the assistant trial counsel: 

18 	Q. 	Would you please state your name, rank, and unit of 

19 assignment for the rq-cord, please? 
6,6-v 

20 	A. 	 Sergeant, 615th MP Company, Sir. 

21 	ATC: Thank you. Captain IIIIIPhas a couple of questions for 

22 you. 	 eb6-Q 

23 
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1 Questions by the defense counsel: 

2 	Q. 	Good day, Sergeant I just want to ask you a few 

3 questions. First of all, tell us a little bit about this junction in 

4 your career. How long have you been an MP and how long have you been 

5 an NCO? 

6 	A. 	I've been an NCO since November of 2003, Sir. 

	

7 	Q. Okay and how long have you been in the MP Corps? 

	

8 
	

A. 	I've been in the MP Corps now for 7 years active duty, Sir. 

	

9 
	

Q. Okay and do you know the Lieutenant here, Lieutenant Iiiiiill 

	

10 
	

A. 	Yes, Sir. 

	

11 
	

Q. 	How is that you know him? 

	

12 	A. 	He was my platoon leader in first platoon. I knew him 

13 before we went to Iraq and during Iraq. 

	

14 	Q. 	Okay how long was he your platoon leader? How long did you 

15 serve under him in his platoon? 

	

16 	A. 	Approximately a year, Sir. 

	

17 	Q. 	Okay how often did you interact with him as your platoon 

18 leader, daily, weekly? 

	

19 	A. 	Daily, Sir. 

/t 	- 	'ff.!. 	9-v,..:., -. 	 /(4'4_ 

	

20 	Q. 	Okay. -What-type of & leader was Lieutenant111111111 

	

1 	,..‘ 	. 

	

21 	A. 	He was a hard leader, Sir, He didn't--he wasn't too 

22 concerned with what the soldiers thought about him personally. He 

23 was concerned about the soldiers and their welfare mainly. 
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1 	Q. 	Okay how did he feel about mission accomplishment and those 

2 kinds of tasks? 

3 
	

A. 	It was--he was always mission first. He was all about 

4 taking care of the soldiers and ensuring that they got back from Iraq 

5 and preparing to go to Iraq, so he knew that if it was hard on them 

6 before we went to Iraq and while we initially got to Iraq that they 

7 would all be okay. 

	

8 
	

Q. 	Okay, in fact, was your platoon all okay? 

	

9 
	

A. 	Yes, Sir. Everybody come back. 

	

10 	Q. Okay. Now you were present also at the anlia Police 
11 Station on 30 July and witnessed this incident. Is that correct? 

	

12 	A. 	Yes, Sir. 

	

13 	Q. 	Okay, I'm not going to ask you to go into a lot of detail. 

14 We just heard that from a prior witness, but I would ask you this. 

15 Having seen what you seen, did it shock you, were you surprised, and 

16 was that out of character for Lieutenan 

17 that? 
AOS 

18 	A. 	It was out of character for Lieutenantlillito do that, 

19 	Sir. 

20 	Q. 	Okay:' At'any time after this incident, A thr.6 ever--did 

21 Lieutenan 	ever ask you or come to you and ask you not to 

22 report it or---- 

23 	A. 	No, Sir. 	 CO3517 
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1 	Q.. 	---or to cover up for it at all? 

2 	A. 	No, Sir, never. 

3 	Q. 	Okay, so there was never any effort to cover it up, it was- 

4 -everyone was always forthright? 

	

5 
	

A. 	No, Sir, there was no effort to cover it up. 

	

6 	Q. 	Okay and to your knowledge, were these three individuals 

7 injured at all, the three Iraqis? 

	

8 
	

A. 	To my knowledge, no, Sir, there were no injuries. There 

9 were no visible injuries at all. All of them seemed to be okay. 

	

10 	DC: Okay. All right, thanks. 

	

11 	MJ: Cross? 

	

12 	 CROSS-EXAMINATION 

13 Questions by the assistant trial counsel: 

46-y 

	

14 	Q. Sergeant/Mir the MP mission in Iraq, was a large part 

15 of that basically to train up Iraqi police? 

	

16 	A. 	Yes, Sir. 

	

17 	Q. 	And some of the old Iraqi police tactics that you were 

18 trying to change were over aggressive police forbe, dbrrect? 

	

19 	A. 	Yes, Sir. 

	

20 	Q. 	Police--Iraqi police who reported to duty drunk? 

	

21 	A. 	Qui,p.e often, Sir. 

	

22 	Q. 	Iraqi police who whipped prisoners? 

	

23 	A. 	Yes, Sir. 
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1 
	

Q. 	Who beat prisoners, and one of the ways the MPs were trying 

2 to retrain these police officers was basically to teach them proper 

3 arrest methods? 

	

4 	A. 	Correct, Sir. 

	

5 	Q. 	Proper treatment of offenders---- 

	

6 	A. 	Yes, Sir. 

	

7 	Q. 	----detainees. Basically the MPs were there to lead by 

8 example, correct? 

	

9 
	

A. 	Correct, Sir. 
pi; k5 

	

10 	Q. Did Lieutenant 11111Iset a bad example? 

	

11 	A. 	No, Sir--yes, Sir, he did, Sir, that is correct. 

	

12 	ATC: Nothing further, Your Honor. 

	

13 	MJ:_ Redirect? 

	

14 	DC: Yes, Your Honor, briefly. 

	

15 	 REDIRECT EXAMINATION 

16 Questions by the defense counsel: 

	

17 	Q. 	The bad example he set was just that one occasion, right? 

	

18 	A. 	Yes, Sir. 

	

19 	 Q. 	In fact, no Iraqi police witnessed that incident, did they? 

	

20 	 A. 	No, Sir. 

	

21 	Q. 	And---- 

	

22 	A. 	No Iraqi police, no Iraqis, no interpreters, nothing. 
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2 done by Lieutenant 

1 	Q. 	Okay and there was--was there ever anything else, ever, 

to set a bad example? 

3 
	

A. 	No, Sir, he was always a good example. 

4 	Q. 	Okay now a hypothetical question. If you were promoted, 

11"1116 5 Lieutenant 	gets promoted as well; he's a company commander. 

6 You get attached to his unit to deploy to war again. Would you be 

7 comfortable and confident in him as your leader---- 

8 	A. 	I would have---- 

9 	Q. 	----if you go to war again? 

10 	A. 	----absolute and total confidence in him as a company 

11 commander, Sir. 

12 	Q. Okay thank you, Sergeantill01111 476 tf 
13 	A. 	I'd gladly serve under him. 

14 	DC: Hooah, thank you, Sergeant 

15 	MJ: Recross? 

16 	ATC: Nothing further, Your Honor. 

17 	MJ: All right, any members have any questions for this witness? 

18 	 Negative response. 

19 	 Temporary or permanent excusal? 

20 	DC: Permanent excusal is fine, Your Honor. 

21 	ATC: No objection, Your Honor. 

22 [The witness was duly warned, permanently excused, and withdrew from 

23 the courtroom.] 
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1 	MJ: Next witness? 

2 	DC: Yes, Your HonTr, the defense now calls Staff Sergeant 

3 Dixon. 

ellailliffiallis 
(0-L 

4 STAFF SERGEANT 	 - 1 	U.S. Army, was called as a witness for 

5 the defense), was sworn, and testified as follows: 

	

6 	 DIRECT EXAMINATION 

7 Questions by the assistant trial counsel: 

	

8 	Q. 	Please state your name, rank, and unit of assignment for 

9 the record, pleasIt 

	

10 	A. 	 staff sergeant, 615th MP Company. 

	

11 
	

ATC: Thank you, Captain1111111bAas a couple of questions for 

12 you. 
	 6 6- P- 

13 Questions by the defense counsel: 

btr-Y 

	

14 	Q. 	Good day, SergeantIIIIIII 	A -v 

	

15 	A. 	Sir. 

liiiiiie' 

	

16 	Q. 	Do you know Lieutenant 

	

17 	A. 	Yes, Sir. 

	

18 	Q. 	How do you know him? 

	

19 	A. 	He was my platoon leader in Iraq, Sir. 

	

20 	Q. 	And what was your position? 

	

21 	A. 	Platoon sergeant, Sir 

	

22 	 [END OF PAGE] 
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1 	 Q. 	How long did you work under Lieutenant 	as his platoon 

2 sergeant? 

	

3 
	

A. 	About 3 months, Sir. 

	

4 
	

Q. 	Okay and all 4at time was in the deployed setting, is that 

5 correct? 

	

6 
	

A. 	Yes, Sir. 

	

7 
	

Q• 
	Okay tell us a little bit about the mission of your unit 

8 and your platoon, specifically, during those 3 months leading up to 

9 this event that we're here today for. 

	

10 	A. 	Sir, our mission was to reestablish the Iraqi police force, 

11 get the stations up and running. it that time, we were--we were 

12 starting our fourth station reestablishing the force. 

	

13 	Q. 	Okay. What did that mission entail, when you say 

14 "reestablishing the Iraqi police force" what did that all entail? 

	

15 	A. 	Training, Sir, force protection on the station, patrolling 

16 with them, helping them process clasesiall kinds of--all aspects of 

17 police operations. 

	

18 	Q. 	What kind of a state were they in as far as--were they in 

19 shambles as a force---- 

	

20 	A. 	Yes, sir. 

	

21 	Q. 	----when you guys began that mission? 

	

22 	A. 	Yes, sir. 
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1 	Q. 	Okay. Now during that 3 month period, :did you get to know 

4,66 

	

2 	Lieutenant 	pretty well? 

	

3 	A. 	Yes, Sir. 

	

4 	Q. 	How often did you interact with him---- 

	

5 	A. 	Every---- 

	

6 	Q. 	----as his platoon sergeant? 

	

7 	A. 	Everyday, Sir. 

	

8 	Q. 	Okay. Many times a day perhaps also? 

	

9 	A. 	Yes, Sir. 

	

10 	Q. 	Okay did you come to form an opinion about him as a leader, 

11 as a platoon leader? 

	

12 	A. 	Yes, Sir. 

	

13 	Q. 	And what is that opinion, if you could please share it with 

14 the court? 

	

15 	A. 	A very high standard, stern leader, strong leader. I mean 

16 that's basically--he's a very strong, high standard leader. 

	

17 	Q. 	Okay what about proficiency, tactically and technically 

18 proficient? 

	

19 	A. 	Very tactically proficient. 

	

20 	Q. 	Okay what about his feelings about his soldiers care for 

21 soldiers, taking care of soldiers, those kinds of things? How was he 

22 in that regard? 

	

23 	A. 	That's probably his best trait is caring for soldiers. 
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1 	Q. 	How so? 

2 	A. 	We;oimelixen with Red Cross messages, Sir, he--he wanted to 

3 issue the Red Cross message. The first sergeant wanted to do that, 

4 but he took it personal and he felt that was his job to give his 

5 soldiers the Red Cross message. That's how deeply he cared for them. 

Q. 	Okay now you weren't present in the room to witness this 

7 incident, right? 

8 	A. 	No, Sir. 

9 	Q. 	But you were in the same station down the hall essentially, 

10 right? 

11 
	

A. 	Yes, Sir. 

12 	Q. 	Did you come into the room or when did you first encounter 

13 Lieutenant 	after the incident, let me ask it that_way? 

14 	A. 	As he was exiting the D-Cell, Sir. 

15 	Q. 	Okay and now did you, then, go on to have a conversation 

16 with Lieutenant 	after that? 

17 	A. 	I attempted, Sir, but I got no response from Lieutenant 
NO4g9 

18 

19 	Q. 	Why is that, I mean was he--did he hear your question? 

20 	A. 	Yes, Sir, he heard and I just--he just shook his head no. 

21 He--obviously he did not want us to talk about the incident inside 

22 the D-Cell. 
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1 	 Okay did he seem kind of out of it, would that be a fair--- 

2 	- 

3 	A. 	I would say so. He was never really at a loss for words. 

4 If you asked him a question, he would always give you an answer. 

5 	Q. 	So this was an extremely extraordinary state of mind for 

6 him? 

7 	A. 	Yes, Sir. 

8 	Q. 	Did he ever--did anyone ever, especially Lieutenant 

9 did he ever ask you not to report this? 

10 
	

A. 	No, Sir. 

11 
	

Q. 	Was there ever any action to cover it up? 

12 
	

A. 	No, Sir. 

13 	Q. 	Aaly44ction to discourage soldiers from speaking about what 

14 happened? 

15 	A. 	No, Sir. 
ik 

16 	Q. 	Okay,4'in fact, Lieutenant 	himself fully cooperated 

17 from your knowledge right? 

18 	1. 	Yes, Sir. 
19 	Q. 	Never denied what happened? 

20 
	

A. 	Never. 

21 	Q. 	Were you present here in this courtroom about 15 May for an 

22 Article 32---- 

23 	A. 	Yes, Sir. 	 r, n3525 
122 

DOD-047377 

ACLU-RDI 2068 p.114



11 Lieutenant 

20 	Q. 	Sergeant 	Lieutenant Niles was the platOOn leader, 

21 correct? 

22 	A. 	Yes, Sir. 

19 Questions by the assistant trial counsel: 

Iliiiii 

1 	Q. 	----hearing? And do you recall a statement being made to 

2 you by Lieutenant 	at that hearing? 

3 
	

A. 	Yes, Sir. 

4 
	

Q. 	Okay where he essentially stood up and talked to you? 

5 
	

A. 	Yes, Sir. 

6 
	

Q. 	Do you remember that? 

7 
	

A. 	Um-hmm [indicated an affirmative response]. 

8 	Q. 	Okay I just wanted to ask you that. The court will:hear 

9 more about that later, but I just wanted to ask you about that. 

10 	 One last question and that is, if you were to be put under 

leadership again, if you were to be asked to go to 

12 war maybe he's promoted to a company commander position, you're a 

_13 first sergeant, would you be comfortable with him as your company 

14 commander in a deployed combat environment once again? 

15 	A. 	Very much so, Sir. 

16 	DC: Okay thank you very much, Sergeant.", b4Y 

17 	MJ: Cross? 

18 	 CROSS-EXAMINATION 
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1 	Q. 	After this incident occurred, I mean he should have 

2 reported it, corract? 

3 
	

A. 	[No response.] 

4 
	

Q. 	Lieutenant 	hould have reported this, not you? 

5 	A. 	Yes, Sir. 

6 	Q. 	But instead that burden fell upon you, correct? 

7 	A. 	Yes, Sir. 

8 	Q. 	And that put you in a very compromising position? 

9 	A. 	Yes, Sir. 

10 	Q. 	Because basically you had to choose between the platoon or 

11 Lieutenant correct? 

12 	A. 	Yes, Sir. 
tuaaVI 

13 	Q. 	I mean you had, I mean, you had Lieutenan 	who you 

14 were training up, correct, I think you described trying to guide him 

15 in his career? 

16 	A. 	Yes, Sir. 

17 	Q. 	Also--and that's just looking out for him? 

18 	A. 	Yes, Sir. 

19 	Q. 	And I think you described, at the Article 32 hearing, that 

20 the incident still to thfs day bothers you? 

21 	A. 	Yes, Sir, I still think about it, yes, Sir. 

22 	 [END OF PAGE] 
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1 
	

Q• 
	That's because, I mean, you feel like you carried this 

2 burden with you, I mean, you felt I think you described guilt? 

	

3 
	

A. 	Yes, Sir. 

	

4 
	

Q. 	A sense of failure? 

	

5 
	

A. 	Yes, Sir. 

	

6 
	

Q. 	And you did nothing, I mean, you didn't partake in that 

7 incident but you still carried these feelings because the burden was 

8 placed upon you, and as a result, you know, things have happened, 

9 correct? 

	

10 	A. 	Yes, Sir. 	 ale5 

	

11 
	

Q. After Lieutenant =Vas relieved of duty, who took over 

12 as platoon leader? 

	

13 	A. 	I had to, Sir. 

	

14 	Q. 	And you were still acting platoon sergeant? 

	

15 	A. 	Yes, Sir. 

	

16 	Q. 	Counsel--there's been testimony as far as the stressors in 

17 Iraq. After you were acting platoon sergeant and platoon leader, you 

18 didn't work any less hours did you? 

	

19 	A. 	No, Sir. 

	

20 	Q. 	You were still working those 12 to 14 hours a day? 

	

21 	A. 	Yes, Sir. 

	

22 	 [END OF PAGE] 
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1 Q. You--they didn't cut your days in half as far as only 

2 working 3 or 4 days a week did they? 

3 A. No, 	Sir. 

4 Q. You weren't given any special quarters to combat the heat, 

5 were you? 

6 A. No, 	Sir. 

7 Q. Basically you took on the stresses just like everybody 

8 else? 

9 A. Yes, 	Sir. 

10 Q. Were you given special transportation to give you extra 

11 protection from the additional dangers in Iraq? 

12 	A. 	No, Sir. 

13 	Q. 	You faced them just like everyone else? 

14 	A. 	Yes, Sir. 
/e5 

15 	Q. 	But you were pulling double duty because Lieutenant411111,10 

16 no longer was there? 

17 	A. 	Yes, Sir. 

18 	Q. 	With everything going on and with these additional duties 

19 you were facing, Sergeant 	did you ever strike any of the ' 

20 detainees? 

21 	A. 	No, Sir. 

22 	ATC: I have nothing further, Your Honor. 

23 	MJ: Redirect. 
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1 	DC: No redirect, Your Honor. 

	

2 	MJ: Do any members of the panel have any questions for the 

3 witness? 

	

4 	 Bailiff will you retrieve that from Lieutenant Colonel, I'm 

5 sorry I can't read the nametag from here. 

	

6 
	

MEMBER [LTC =111111111.1110: 	 Ma'am. 

	

7 	MJ: Thank you. Take it to trial counsel and then defense 

8 counsel and back to me. 

	

9 	[The bailiff did as directed.] 

	

10 	[The CR marked a question by LTC 111110111111111110 as AE V.] 

	

11 	 EXAMINATION BY THE COURT-MARTIAL 

12 Questions by the military judge: 

	

13 	Q. 	All right, do you know how long-it was between the time 

14 First Lieutenant 	as notified of the escape attempt and the 

	

15 	incident? 	 1.4 ' 

	

16 	A. 	Ma'am, I believe it was the day before he went out to the 

17 station. It happened the day--it happened one day and the very next 

18 morning, he went out to the station. 

	

19 	MJ: All right, any further questions? 

20 [All members indicated a negative response.] 

	

21 	MJ: Evidently not. 

	

22 	 Does either side have any questions based upon the member's 

23 question? 
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1 	ATC: No, Your Honor. 

2 	DC: None from the defense, Your Honor. 

MJ: All right. Permanent or temporary excusal? 

4 	DC: Permanent excusal is fine, Your Honor. 

5 	ATC: Permanent, Your Honor. 

6 [The witness was duly warned, permanently excused, and withdrew from 

7 the courtroom.] 

8 	MJ: Next witness. 	 66- 9d12, 
9 	DC: Your Honor, the defense now calls Major 

10 MAJOR U.S. Army, was called as a witness for the 

11 defense, was sworn, and testified as follows: 

12 	 DIRECT EXAMINATION 

13 Questions by the trial counsel: 

14 	Q. 	Can yott please state your name for the record? 

15 	A. 

16 	Q. 	And what is your rank, Sir? 

17 	A. 	Major. 

18 	Q. 	And what is your current unit of assignment? 

19 	A. 	Currently I'm on casual. I was in the 409th here. I'm in 

20 route to Korea. 

21 	TC: The defense has some questions for you, Sir. 

22 	WIT: Thank you. 

23 
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1 Questions by the defense counsel: 

2 	Q. 	Good day, Sir. 

3 	A. 	How are you? 

	

4 	Q. Now you mentioned you are presently on casual, what job did 

5 you just recently finish? h4-1/1 
A. 0111"./.. here for the 409th Base Support Battalion. 

	

7 	Q. 	Here in Vilseck, Sir? 

	

8 	A. 	Yes. 

	

9 	Q. 	Now before that position what was--what was your job? 

	

10 	A. 	I was the XO for the 793rd MP Battalion in Bamberg, 

11 Germany. 

	

12 	Q. 	Thank you, Sir, and did the 615th MP Company fall under 

13 that battalion? 

	

14 	A. 	Yes. 

Ilia 

	

15 	Q. 	So, Si , do you know Lieutenant 

	

16 	A. 	Yes. 

	

17 	Q. 	And do you know him from that previous position with 793rd? 

	

18 	A. 	Yes. 

	

19 	Q. 	Thank you, Sir. Tell us a little bit about, if you will, 

	

20 	Sir, your relationship with Lieutenant 	how well did you get to 

21 know him? 

	

22 	A. 	I would say from an X0 to a platoon leader stand point 

23 better than most platoon leaders because he was the maintenance 
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1 officer and supply officer among other positions and USR officer 

2 among all the other "hey you" jobs that lieutenants are given. 

3 	Q. 	Yes, Sir. And in the interactions that you had with him, 

4 did you have an opportunity to form an opinion? Did you meet with 

5 him sufficiently so that you could form an opinion about him as an 

6 officer? 

	

7 	A. 	Yes. 

	

8 	Q. 	And, Sir, what is your opinion of him as an officer? 

	

9 	A. Very high. I thought very highly of Lieutenant 111111k 

	

10 	Q. 	Thank you, Sir. In addition to the relationship that you 

11 just mentioned, was there also some field exercises when you were 
< 

12 involved in evaluating, if I may--if I'm correct, Lieutenant1111111 

13 performance? 

	

14 	A. 	Yes, the--I was the battalion XO but the battalion proper 

15 deployed to Kosovo for about 9 months, and I was also the rear 

16 detachment commander. One of the additional missions that we had was 

17 to prepare the 615th MP Company for a short notice deployment to 

18 Iraq, and we had limited staff in which to do that, so we threw 

19 together a Ex-Eval for the 615th MP Company that took place up here 

20 in Grafenwoehr in February of '03. 

	

21 	 [END OF PAGE] 
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1 	Q. 	Yes, Sir, and that was just right be--immediately before 

2 the deployment to Iraq? 

3 
	

A. 	Yes, that's correct. Yeah I was the senior--I was 

4 responsible for the exercise and basically the senior observer 

5 controller for the company headquarters and the--and the platoons. 

6 	Q. 	Okay, Sir. As that observer controller, did you personally 

7 supervise Lieutenant platoon going through the exercise? 

8 
	

A. 	did on--it was kind of set up as a lane training 

9 event, and I--I purposely was involved--closely involved with th'e 
MieS 

1111111 10 platoon leaders particularly Lieutenant 	platoon. 

11 	 It's a side note; I personally wanted to work those guys 

12 hard because I knew they were going into a--they were going to war, 

13 and I wanted to make sure that, you know, they had the best 

14 opportunity to excel in a wartime environment. I wanted to make 

15 their training very, very hard, so I personally spent a lot of time 

16 stressing the platoon leaders. 
41///67.5 

17 	Q. 	Yes, Sir. And what was your evaluation of Lieutenantillill 

18 during that exercise? How did he--how did he do? 

19 	A. 	I--I thought he did very well. He was--he was very--always 

20 very calm, very collected in his--in his actions. They--that he 

21 thought through them very well. Never--never saw him fly off the 

22 handle on anything like, you know, like young lieutenants sometimes 

23 have a tendency to do, or you know, misjudge something or be 
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1 indecisive. I never saw that. He was always--he always thought 

2 through the problem and never let it stress him. He just--he 

3 accomplished the mission. 

	

4 
	

Q. 	Yes, Sir. Now would it be fair to say, based on that 

5 experience during the X-Eval and also your time as battalion X0 you 

6 said before that you thought very highly of him as an officer, it's 

7 all based on that experienpe? 

	

8 
	

A. 	Yes. 

	

9 
	

Q. 	Thank you, Sir. And what other--what criteria do you use 

10 to make a personal opinion about an officer? $What do you base it on? 

	

11 
	

A. 	I would have to say I fall back to primarily to character, 

12 and I once had a senior general officer tell me once he said, you 

13 know you can train anyone to be an officer, but he said, if you 

14 really, really wanted to judge your success what he would do is he'd 

15 like to be able to plug you in a wall like a wall socket, plug you in 

16 and check your character meter to see how high you'd read, and then 

17 he knew if you would be truly successful based upon how high your 

18 character meter came out. 

	

19 	 I think that's appropriate. I think that, in my opinion, 

20 LieutenanAllillhas a very high level of character. 

	

21 	Q. 	Sir, in your time supervising him, did he ever do anything 

22 at all to cause you to question that--that opinion, that feeling? 

	

23 
	

A. 	No. 
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1 	Q. 	Sir, one last question and that is, if you were made a 

2 battalion commander given the opportunity to go to combat with an MP 

3 battalion, would you be comfortable with 	 as one of your 

4 company commanders? 

	 111.111111111 
i6--,2 

5 
	

A. 	I would use the--I use the foxhole test of measurement. 

6 You know would I want in my fighting position with me 

7 when the enemy was coming, and the answer is absolutely yes. 

	

8 
	

Q. 	Yes, Sir. 

	

9 
	

A. 	And to answer your question, is yes, I'd want him to be one 

10 of my company commanders. 

	

11 	DC: Thank you, Sir, the defense or the government may have some 

12 questions. 

13 	MJ: Cross? 

	

14 	 CROSS-EXAMINATION 

15 Questions by the trial counsel: 

	

16 	Q. 	Sir, were you actually in Iraq when the incident happened? 

	

17 
	

A. 	No. 

	

18 	Q. 	Were you a supervisor or do you have any knowledge of the 

Aide's 
19 facts of the actual crime that Lieutenant...I committed? 

	

20 	A. 	I do not. Not specifics. 

	

21 	Q. 	Okay. So you weren't there when the crime occurred and you 

22 don't know the specifics of the crime, correct? 

	

23 	A. 	No, I do not. 
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1 	Q. And yet when you're making your measurement of a person at 

2 a sentencing phase at a court-martial, don't you think it's important 

3 to have somewhat of a grasp of what happened? 

	

4 
	

A. 	Yes. 

	

5 
	

Q. 	But you don't have a good grasp of the facts of what 

6 happened, do you? 

	

7 
	

A. 	Not of the incident in question, no. 

	

8 	TC: Thank you. 

	

9 	MJ: Redirect? 

	

10 	 REDIRECT EXAMINATION 

11 Questions by the defense counsel: 

04.5 

	

12 	Q. Sir, if I were to tell you that Lieutenantilliphad—had 

13 an incident during a 5 second period where he struck two Iraqi 

14 detainees, civilians, in the stomach and kicked a third person as he 

15 was being pulled away all within a span of about 5 seconds, that they 

16 weren't injured, that he readily admitted that he had made a mistake, 

17 never denied it, fully cooperated with the investigation, would that 

18 change your opinion that you have previously given a few minutes ago? 

	

19 	A. 	I would initially be very surprised that that occurred-- 

20 that that would have occurred with him, but I would consider it an 

21 isolated incident that--that was just that. 

	

22 	 [END OF PAGE] 
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Q. 	Yes, Sir. Would it be fair to say that good people make 

2 mistakes sometimes? 

	

3 	A. 	Yes. 

	

4 	Q. 	And good officers sometimes make mistakes? 

	

5 	A. 	Yes. 

	

6 
	

DC: Thank you, Sir. 

	

7 
	

MJ: Redirect, recross I mean. 

	

8 
	

TC: Just briefly, Your Honor. 

	

9 
	

RECROSS-EXANINATION 

10 Questions by the tria counsel: 
-take zi- 	h6,- 

	

11 	Q. 	You t3.1-kga you were surprised this happened, right? 

	

12 	A. 	Yes. 

	

13 	Q. 	That you never saw it coming, did you? 

	

14 	A. 	I was--I was surprised when I was informed about that--that 

15 he was involved in the incident. 

	

16 	Q. 	Okay but when you were--knew him previously before he went 

17 to Iraq if someone had come to tell you that this was going to happen 

18 when he was downrange in Iraq, what would you have told them? 

	

19 	A. 	I wouldn't have believed them. I would have told them it 

20 was BS. 

	

21 
	

[END OF PAGE] 
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1 Q. So if you didn't see it coming the first time, can you be 

2 sure it won't happen again? 

3 A. I--I think that he will be a much better officer for--for 

4 what has occurred. 	I think humility definitely is an attribute. 

5 Q. But can you be sure it won't happen again? 

6 A. Nothing's for certain. 

7 TC: Thank you. 

8 MJ: Do any of the panel members have questions for this 

9 witness? 

10 Negative response. 

11 Temporary or permanent excusal? 

12 DC: Your Honor, permanent excusal is fine. 

13 MJ: All right. 

14 TC: No objection, Your Honor. 

15 [The witness was duly warned, permanently excused, and withdrew from 

16 the courtroom.] 

17 MJ: Next witness. 

18 DC: Your Honor, the government or I'm sorry, the defense calls 

19 Lieutenant...kW 

20 [END OF PAGE] 
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171,4 ott 

1 FIRST LIEUTENANT 101111111.11.11111 U.S. Army, was called as a 
2 witness for the defense, was sworn, and testified as follows: 

3 	 DIRECT EXAMINATION 

4 Questions by the trial counsel: 

	

5 
	

Q. 	For the record, can you please state your full name? 

	

6 	
A. 1111111111111111111111 

	

7 	Q. 	And what is your rank? 

	

8 	A. 	First Lieutenant. 

	

9 	Q. 	And what's your current unit of assignment? 

	

10 	_A. 	7th ATC. 

	

11 	TC: Defense has some questions for you. 

	

12 	WIT: Yes, Sir. 

13 Questions by the_defense counsel: 

	

14 	Q. 	Good day, Lieutenant 

	

15 	A. 	Sir. 

	

16 	Q. 	Before being assigned to 7th ATC, what was your job? 

	

17 	A. 	Platoon leader with the 615th MP Company. 

	

18 	Q. 	Okay what timeframe did you serve as a platoon leader? 

	

19 	A. 	From December of 2001 until this past April. 

Aiiiiik, 

	

20 	Q. 	Okay now during that time, was Lieutenan 	for a 

21 period of time, one of your fellow platoon leaders? 

	

22 	A. 	Yes, Sir, from the time I got to Germany until the time of 

23 the incident he was a platoon leader. 
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1 
	

Q. 	So that..was about a 2-year period roughly? 

2 
	

A. 	Yes, Sir. 

3 
	

Q. 	Okay how often, during those 2 years, did you, you know, 

4 have communication dealings with Lieutenant 

	

5 
	

A. 	Pretty much daily, Sir, during the workweek and 

6 occasionaliy on the weekends. 

	

7 	Q. Did you know him also away from work on a personal level? 

A. 	Yes, Sir, I do to a small extent. Before the deployment, I 

9 would go over to his house for barbeques and things like that just 

10 every once in a while. 

	

11 
	

Q. 	Okay. Now how many platoon leaders were there in your 

12 company or how many other fellow platoon leaders have you worked 

13 with? 

	

14 	A. 	Sir, there were fourlat a time, and I was a platoon leader 

15 for about 2 and a half years, and during that time, there were about 

16 seven or eight other platoon leaders that I worked with pretty 

17 closely in the company. 

	

18 	Q. 	Okay. Now did your platoon have any kind of special 

	

19 	relationship with Lieutenant 	platoon as far as did you--did 

20 your platoons work together more often? 

	

21 	A. 	Yes, our platoons were co-located together in Grafenwoehr. 

22 The other platoons were in Vilseck and Hohenfels, and also when we 

23 went to Iraq, our platoons were co-located together down in southern 
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1 Iraq about 3 hours away from the company headquarters, and we were 

2 the first maneuver units on the ground in the area, so we were pretty 

3 much just on our own. We had to rely on each other. 

	

4 	Q. 	Okay. I'm going to ask you, briefly, to articulate a 

5 little bit about the mission. Now you said you went to Iraq or when 

6 did you first go to Iraq? Let me ask you that first. 

	

7 
	

A. 	We deployed in--around March 10th, Sir, and we actually 

8 went into Iraq about 10 days after the war started. 

	

9 	Q. 	Okay what was the mission that your platoon and Lieutenant 

1114111111 

	

10 	 platoon was conducting during those initial stages? 

	

11 
	

A. 	It was area security and reconnaissance operations, Sir, 

12 and we were staged in the city called Al Hamza between the UN and As 

13 Samawah, and we had the entire area in between those two cities. 

	

14 	Q. 	How big was that area? 

	

15 	A. 	I'm not sure exactly, Sir. We--the company had the largest 

16 operational area of any company-sized element in the war, and the 

17 area that we had was the biggest portion of our company's area. 

AldtS 

	

18 	Q. Okay and essentially it was you and Lieutenantille, like 

19 you said, your platoons are out there on their own? 

	

20 	 A. 	Yes, Sir. 

	

21 	Q. 	Okay now you said you had to rely on each other. Did you 

22 feel comfortable relying on Lieutenant 

	

23 	A. 	Yes, Sir, completely. 
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1 	Q. 	Please describe or tell us why it is--why do you feel that 

2 way? 

3 	A. 	Sir, when you're in that situation, you just want to make 

4 sure that the guy that might have to come and bail you out is, you 

5 know, completely confident and completely trustworthy, and at the 

6 time I was actually very happy that I was co-located with his platoon 

7 rather than one of the other ones because, you know, I knew that he 

8 would get the job done, and I'm pretty sure all my soldiers felt the 

9 same way, and you know, there were just never any issues. 

10 	 When we were to have to call him for something he was 

11 always there, and he just always got the job done. And I kind of 

12 felt that way, wanted him to be co-located with me, because prior to 

13 the deployment he was just always the go to guy in the company not 

14 just for myself, but he was kind of the guy all the lieutenants went 

15 to even before the commander just if we had a question or problem, 

16 and you know, he was the guy. He'd set all his work aside and help 

17 you out until--until you really got it, so that was kind of what led 

18 me into wanting him to--to be there with me in Iraq. 

19 	Q. 	Okay now you said you had worked with other fellow platoon 

20 leaders, right? 

21 	A. 	Yes, Sir. 

22 	 [END OF PAGE] 
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1 
	

Q. 	How would you rate Lieutenant Niles with his peers, his 

2 other fellow platoon leaders? How would you rate him compared to 

3 them? 

	

4 	A. 	Sir, as far as the ones I worked with in the company, he 

5 was definitely the best of them, Sir. 

	

6 
	

Q. 	Okay now after he was removed from his platoon because of - 

7 the incident, you're aware of that right? 

	

8 
	

A. 	Yes, Sir. 

	

9 
	

Q. 	What job did he get after that? 

	

10 
	

A. 	Night battle captain for the battalion, Sir. 

	

11 
	

Q. 	Okay now, you being out there as a platoon leader, what did 

12 the night battle captain do for you? 

	

13 	A. 	Sir, it was pretty important to me. During that time,__we 

14 had two platoons in the battalion that were patrolling at night, and 

15 at that time i West Baghdad there were no maneuver units out there, 

16 so we were the only ones out in West Baghdad, so as the night battle 

17 captain, he was the one that, you know, we answered to, we took 

18 directives from him, everything had to be funneled through him, and 

19 just being on the ground out there was just never something I thought 

20 about or questioned. It was just never an issue. It was never 

21 brought out among any of the squad leaders saying, "hey what's he 

22 doing there" since because of the incident or anything like that. 
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1 just all had complete faith and confidence in him. There was just 

2 never any problems or anything like that. 

3 
	

Q. 	He never let you down? He never disappointed you? 

4 
	

A. 	No, I mean, absolutely not, Sir, and it wasn't even 

5 something that crossed my mind to think, you know, I can't believe 

6 he's there or anything like that, and as far as the night battle 

captain in a battalion, in an MP battalion in that type of situation, 

8 that's not a position where you want a--there are positions on a 

9 battalion staff where you can hide an officer, and that's just not 

10 one of them. You need someone that you trust completely and who is 

11 completely competent, you have all your faith in, so obviously the 

12 higher ups in the battalion and the people on the ground had that 

13 faith and confidence in him as well. 

14 	Q. 	Okay now you also, correct me if I'm wrong, but you were 

15 his roommate down in Iraq too as well, you shared quarters if you 

16 want to call them that? 

17 	A. 	Yes, Sir, when we were down in the south we lived together 

18 first in an old chicken coop and then in a school, but the main part 

19 of our time was in Baghdad, and the commander wanted the lieutenants 

20 to live separate from the soldiers to give them some free sp 	. The- 

21 two other lieutenants lived in one shack, and Lieutenant nd I 

22 lived in a separate one, and then after the incident when Lieutenant 

111111416 4-5 
23 	 got there, he came and lived with us as well. 

142 Uk.) 3 5 4 5 

DOD-047397 

ACLU-RDI 2068 p.134



	

1 	Q. 	Okay during that time that you lived together, I'm sure you 
AM-5 

2 spent a lot of your off duty time with Lieutenantillillikight? 

	

3 
	

A. 	Yes, Sir. 

	

4 
	

Q. 	Did you come to know him on a personal level as well even 

5 more so than you had in Grafenwoehr? 

	

6 	A. 	Yes, Sir. 

	

7 
	

Q. 	What is your overall opinion, then, as an officer and as a 

8 person of 

	

9 	A. 	Sir, I just think he's a great guy. I mean when we were in 

10 the shack, he would spend a lot of his time talking about his family, 

11 how proud he was of his children, how much he loved his wife. He 

12 would tell me about just how they met, some of his hopes and dreams 

13 ,-for the future, and you know, down there most of the people.weren't 

14 talking about those kind of things. So I've always just had the 

15 impression that he was just a good guy, Sir. 

	

16 	Q. 	Okay if you were to deploy again, would you have confidence 

	

17 	in Lieutenant 	on a battalion staff officer or as a fellow 

18 company commander if you were to deploy again? 

	

19 	A. 	Absolutely, Sir, yes. 

	

20 	DC: Okay thanks. 

	

21 	MJ: Cross? 

	

22 	 [END OF PAGE] 
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1 	 CROSS-EXAMINATION 

2 Questions by the trial counsel: 

3 	Q. Now you said you were in Iraq with Lieutenant 	as 

4 well, correct? 

	

5 	A. 	Yes, Sir. 

	

6 	Q. 	You were a platoon leader there? 

	

7 	A. 	Yes, Sir. 

	

8 	Q. ,It was hot?4 

	

9 	A. 	Yes, Sir. 

	

10 	Q. 	It was dangerous? 

	

11 	A. 	Yes, Sir. 

	

12 	Q. 	Stressful? 

	

13 	A. 	Yes, Sir. 

	

14 	Q. How many--how many men or how many soldiers did you lead? 

	

15 	A. 	Around 30, Sir, 25 to 30. 

	

16 	Q. 	Around 30, and who--who is--when it comes down to it, who 

17 is responsible for that entire platoon? 

	

18 	A. 	Platoon leader, Sir. 

	

19 	Q. 	Okay and as a platoon leader is it your job to set the 

20 example for your soldiers? 

	

21 	A. 	Yes, Sir. 

	

22 	 [END OF PAGE] 
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1 	Q. 	So if you're committing misconduct and abusing and beating 

2 Iraqis in front of your soldiers, you're not setting a good example, 

3 are you? 

4 	A. 	No, Sir. 

5 	Q. 	Okay with your platoon, did you deal with detainees? 

6 	A. 	Yes, Sir. 

7 	Q. 	With Iraqis, local nationals? 

8 	A. 	Yes, Sir. 

9 	Q. Did you ever loose your temper and punch or beat an Iraqi? 

10 	A. 	No, Sir. 

11 	Q. 	To your knowledge, did anyone in your platoon do that? 

12 	A. 	No, Sir. 

13 	Q. 	Okay, so you're under the same stress as Lieutenant 

14 was, but you never did those things, did you? 

15 	A. 	No, Sir. 

16 	Q. 	And you said you were also--we had talked previously last 

17 week, you said that you were surprised that this happened with 
Mit5 

18 Lieutenantella correct? 

19 	A. 	Yes, Sir. 

20 	Q. 	Didn't see it coming? 

21 	A. 	No, Sir, not with him. 

22 	 [END OF PAGE] 
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1 	Q. 	If you didn't see it coming the first time, how can you be 

2 sure that it's not going to happen again? 

3 
	

A. 	I'm sure it's not going to happen again, Sir. 

	

4 
	

Q. 	But you were sure the first time too, weren't you? 

	

5 
	

A. 	I didn't say I was sure, Sir, I was just surprised that it 

6 happened. 

	

7 	Q. 	Okay. 

	

8 
	

A. 	It never even crossed my mind that something like that 

9 would happen. 

	

10 	Q. 	But it surprised you? 

	

11 
	

A. 	It surprised me, Sir. 

	

12 	TC: No further questions. 

	

13 	MJ: Redirect? 

	

14 	DC: Yes, Ma'am, thank's. 

	

15 	 REDIRECT EXAMINATION 

16 Questions by the defense counsel: 

	

17 	Q. 	You're confident that it would never happen again because 

18 he--this has had a serious impact on him, right? He's learned a lot- 

	

19 	-- 

	

20 	A. 	Yes, Sir, that was one of the things he talked about in 

21 that small shack there, I mean, he was very remorseful for it. He 

22 fully understood that he let his soldiers down, and his actions--he 

23 let his family down, and he got emotional about it on more than--more 
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1 than a few times, and he was--I can say he was very remorseful and 

2 there's absolutely no doubt in my mind that he would never do 

3 something like that again. 

	

4 	DC: Okay thanks, LieutenantallIMEI 6-tif 

	

5 	MJ: Recross? 

	

6 	TC: Just briefly. 

	

7 	 RECROSS-EXAMINATION 

8 Questions by the trial counsel: 

	

9 	Q. You said he was remorseful about what happened and the 

10 position he put his troops in and for his family, correct? 

	

1 1 
	

A. 	Yes, Sir, he was remorseful about the example he set for 

12 his soldiers and letting his family down. 

	

13 	Q. 	Anything else he was remorseful for that he expressed to 

14 you? 

	

15 	A. 	He was remorseful about his actions, Sir, in general. 

	

16 	Q. 	Was he remorseful for the victims he beat; did he express 

17 that to you? 

	

18 	A. 	He said he felt that he did wrong--what he did was wrong. 

	

19 	Q. 	Okay did he express remorse for the victims he beat? 

	

20 	A. 	Not--not in those words, Sir, no. 

	

21 	TC: Thank you. 

	

22 	MJ: Any questions by the panel members? 

	

23 	[All members indicated a negative response.] 

147 	 c 33550 

DOD-047402 

ACLU-RDI 2068 p.139



1 	MJ: All right permanent or temporary excusal? 

2 	DC: Permanent excusal is fine, Your Honor. 

3 [The witness was duly warned, permanently excused, and withdrew from 

4 the courtroom.] 

	

5 	MJ: Next witness? 

	

6 	DC: Your Honor, the defense now calls Lieutenant 

7 FIRST LIEUTENANT 	 U.S. Army, was called as a i4,4 

8 witness for the defense, was sworn, and testified as follows: 	OA- 

	

9 	 DIRECT EXAMINATION 

10 Questions by the trial counsel: 

	

11 
	

Q. 	Please state your full name for the record. 

	

12 
	

A. 	My name is First Lieutenant 

	

13 
	

Q. 	Okay and for the record what is your full rank? 

	

14 
	

A. 	First Lieutenant. 

	

15 
	

Q. 	And what is your unit of assignment? 

	

16 
	

A. 	Sir, currently I'm assigned to 793rd MP Battalion with 

17 duties to the 279th BSB 

	

18 	TC: Thank you, defense has some questions for you. 

19 Questions by the defense counsel: 

	

20 	Q.' Good afternoon. 

	

21 	A. 	Good afternoon, Sir. 

	

22 	 [END OF PAGE] 
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1 	Q. 	Before yo 5 resent duty assignment or present position you 

2 were with the 	 office in Bamberg, right? 

	

3 
	

A. 	Correct, Sir. 

	

4 
	

Q. 	In Bamberg, what was your job? 

	

5 
	

A. 	Sir, I was assigned to 1st Platoon, platoon leader for the 

6 615th MP Company forward deployed to Iraq., 
M/Le_5 

	

7 	Q. Okay, ao you know Lieutenantilliphere? 

	

8 	A. 	Yes, I do, Sir. 

	

10 	A. 	Sir, I known Lieutenant 

	

9 
	

Q. 	How is that you know him? 

Iliiiii personally when we first 
11 arrived to the battalion socially and personally through many of the 

12 functions that we did. We were sister platoon lelders within the 

13 battalion. We knew each other from numerous-exercises that we did 

14 very competitive within each other and then even more personally as 

15 my roommate down in Iraq. 

	

16 	Q. 	Okay now, correct me if I'm wrong, but you took over his 

17 platoon, right---- 

	

18 	A. 	That's correct, Sir. 

	

19 	Q. 	----after this incident that happened at Al Taji? 

	

20 	A. 	Yes, Sir. 

	

21 	 [END OF PAGE] 
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1 	Q. 	Tell us, if you will, the state that you found the platoon. 

2 What readiness; caliber of the soldiers, what kind of state did you 

3 find this platoon in? 

	

4 	A. 	Well, Sir, I found the platoon very well disciplined and 

5 prepared to do its mission. Initially when I deployed to Iraq, I was 

6 told that the platoon was very shaken, very fragile, and I needed to 

7 concentrate a lot of my efforts on the reestablishment of the 

8 platoon. But counter to that belief, that platoon was very well 

9 trained, very well prepared. 

	

10 	 I attribute a lot to the NCOs as far as their stamina to 

11 endure. However, the preparation for it, I heavily attribute it to 

lab 

	

13 	Q. 	Okay now when you became his roommate after you'd taken 

14 over the platoon, did you continue to have a friendship, a personal 

15 relationship with Lieutenan OM A )' je-5 

	

16 	A. 	Yes, I did, Sir. 

	

17 	Q. 	Did you have sufficient opportunity to work with him and be 

18 around him to form an opinion about him as a person and as an 

19 officer? 

	

20 	A. 	Yes, Sir. Yes, Sir. 

	

21 	Q. 	What is your opinion of him as a person and as an officer? 

	

22 	A. 	Sir, as a person, I find him an incredibly approachable 

23 individual, very well liked, very friendly. He was always very 
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1 considerate of his roommates through his different operations that he 

2 had. Mostly he worked a lot of the night operations and we were 

3 going back and forth, and he was very considerate and everything. 

4 	 I--when I first deployed, being a single officer, I did not 

5 receive much packages or mail or anything, and he'd always share 

6 different items for comforts of the soldiers. And even with that, 

7 we'd always have nightly discussions on tactics and best ways to 

8 administer the platoon, so very considerate and very--very,passionate 

9 about his profession and his desire to remain in the military. 

10 	Q. 	How do you feel about him confidence wise, I mean, would 

11 you have confidence serving with him---- 

12 	A) Yes, Sir, without a doubt. 

13 	Q. 	----again--- 	 - 

14 	A. 	Yes, Sir. 

15 	Q.. 	----based on a combat envtronment? 

16 	A. 	Yes, Sir. Without a doubt through our relationship in the 

17 battalion and the preparation of the platoons both being fellow MP 

18 officers, I have no doubt that he would excel in this craft. 

19 	DC: Okay great. Thank you very much. 

20 	MJ: Cross? 

21 	 [END OF PAGE] 
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1 	 CROSS-EXAMINATION 

2 Questions by the trial counsel: 

3 	Q. 	When did you go to Iraq? 

	

4 
	

A. 	Sir, deployed in--the actual date we were preparing to-- 

5 that I prepared to leave was the llth of September. I knew it 

6 because it was the same date as the attacks on the World Trade 

7 Center. 

	

8 	Q. 	Of 2003? 

	

9 	A. 	Of 2003, but it was the exact same date when I flew. 

	

1 0 
	

Q. 	Okay and what'd you do in Iraq? 

	

1 1 
	

A. 	Sir, I was the platoon leader for 1st Plato 	,66-a 

	

12 
	

Q. 	Okay and was that formerly Lieutenant 	latoon? 

/1.1;t5 

	

13 	A. 	Correct, Sir. 

	

14 	Q. 	Okay, you said that you had heard that it was "shaky". Who 

15 did you hear that it was shaky from? 

	

16 	A. 	We heard--I heard it initially from my S3, my boss, Major 

17 OMMOOlpsaying that there was a situation involving Lieutenant 

18 not sure of all the facts, but that the platoon was not in great 

19 states because of the fact that the platoon leader was relieved. 

	

20 	Q. When you took over the platoon, who was your platoon 

21 sergeant? 

22 	A. It was Staff Sergeant...I 

23 
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1 	Q. Was Staff Sergeant111111 a good platoon sergeant? 

/1)0t6 

3 	4. Now from--how long from when LieutenantIIII,was removed 

4 until you took over, how long of a gap was there? 

5 
	

A. 	I don't know per say specifically because I don't know 

6 exactly the exact date, but I would say roughly around a month and a 

7 half, 2 months around timeframe. 

8 	Q. 	So for that time Staff Sergeantlillillwas platoon leader 

9 and platoon sergeant, correct? 

10 	A. 	That's correct, Sir. 

1 1 Q. 	Do you attribute a lot of the fact that that platoon was 
a-2 

12 held together, is much of that due to Staff Sergeant 

13 	A. 	Without a doubt, Sir.- - 

14 
	

4• 
	Now the government's interviewed you prior to this, and you 

15 stated before that you--you weren't clear on the facts of the actual 

16 assault, were you? 

17 	A. 	Correct, Sir. 

18 	4. 	Okay we've also discussed that in your opinion that 
Wits 

19 Lieutenant...as a temper. Is that correct? 

20 	A. 	Can't really--I never witnessed it or any of it, but I 

21 would infer it due to the fact that he's a very passionate 

22 individual, but I would say thAt you could--you could infer, you can 
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1 reference that he is very pasionate and when he does attack any 

2 task, he's very aggressive on it. 	
1.0e 5 

	

3 
	

Q. So on previous occasions, you have statA LIeutenantill. 

4 has a temper? 

	

5 
	

A. 	Not--not specifically, Sir, I mean I never witnessed 

6 anything specific, but I would infer, yes, Sir. 

	

7 	TC: All right, thank you. 

	

8 	 REDIRECT EXAMINATION 

9 Questions by the defense counsels 

	

10 	Q. 	Just to clarify one point on redirect. This rumor, if you 

11 will, that the platoon was shaky, that was not true when you got down 

12 there and found the platoon, was it? 

	

13 	A. 	No, not at all, Sir. 

	

14 	Q. 	In fact they were tight and squared away, right? 

	

15 	A. 	Yes, Sir. 

	

16 	DC: Okay thanks. 

	

17 	MJ: Recross? 

	

18 	TC: No, Ma'am. 

	

19 	MJ: Any questions from any of the panel members? 

20 [All members indicated a negative response.] 

	

21 	MJ: Evidently not. Temporary or permanent excusal? 

	

22 	DC: Permanent excusal is fine, Your Honor. 

	

23 	MJ: All right any objection? 
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1 	TC: No, Your Honor. 

2 [The witness was duly warned, permanently excused, and withdrew from 

3 the courtroom.] 

	

4 	MJ: Next witness. 

	

5 	DC: Ma'am, before we call the next witness, we've been going 

6 for a while, it's after 1300, do we want--do the members want to take 

7 a break or we can drive on. It's really up to the court. 

	

8 	MJ: Well members, would you like to take a lunch break? 

	

9 	PRES: How many more witnesses, Your Honor. 

	

10 	MJ: That's a good question. 

	

11 	 How many more witnesses, Captain 1111111111 

	

12 	DC: Your Honor and members, we have two more officers that are 

	

13 	present. Lieutenant 	 the battalion commander, is 

14 stateside on leave, we're going to connect with him via the 

15 telephone, at roughly 1400, and you're going to hear from the 

16 accused's wife and the accused and then that would be it. 

	

17 	PRES: Would like to take a break, Your Honor. 

	

18 	MJ: Okay why don't we take a break for whatever reason until 
4,6- V 

19 1400, then we can put Lieutenant on the phone, 

20 because that's when he's ready to talk to us, and then we'll hear the 

21 other remaining witnesses. 

	

22 	 [END OF PAGE] 

23 
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1 	DC: Thank you, Your Honor. 

2 	MJ: So we'll be in recess until then. 

3 	[The court-martial recessed at 1307, 1 July 2004. 

4 	 [END OF PAGE] 
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1 [The session was called to order at 1404, 1 July 2004.] 

2 	MJ: Court is called to order. You may be seated. Let the 

3 record reflect that all parties present at the time of the recess are 

4 again present with the exception of the members. 

5 	 Now I understand that there were a couple more exhibits, 

6 Captain that you needed to mark. 

7 	DC: Yes, Your Honor, they've been previously marked. There's 

8 an audiocassette tape that we discussed previously in an 802 session. 

9 It's a tape recording of the unsworn statement made by the accused at 

10 the Article 32 hearing in this case. We'd like to offer that as-- 

11 previously marked as Defense Exhibit Bravo [for identification] as 

12 discussed during the 802, we plan to play his unsworn statement to 

13 the members as an unsworn statement through counsel at this hearing. 

14 	MJ: All right, any objection? 

15 	TC: No, Your Honor, just per our 802 my understanding that the 

16 sequence will be short explanation, play the tape, and then 

17 Lieutenant 	will do his unsworn in person to the court. 

18 Correct, Your Honor? 

19 	DC: That's my understanding as well, that's why I asked the 

20 foundational question earlier of one of the witnesses who was 

21 present. 

22 	MJ: Right, okay. That's fine, then---- 

23 	DC: I'll just introduce it very briefly. 
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1 
	

MJ: Defense Exhibit B for ID is admitted. 

2 
	

TC: No objection, Your Honor. 

3 
	

MJ: And is it cued up to the---- 

4 
	

DC: It is, Your Honor. 

5 
	

MJ: ----appropriate place? 

6 
	

DC: 1,3#00_ , yes, Your Honor. 

7 
	

MJ: All right, and you said you had another one? 

8 
	

DC: Yes, Your Honor, there's a document previously marked as 

9 Defense Exhibit Charlie for identification. 	tis a letter--character 

10 support letter from Lieutenant 	 Again, as 

11 discussed during the 802 session this morning and just off the record 

13 redacted, and we would offer that as Defense_lExhibit] 

14 	MJ: Any objection? 

15 	TC: Your Honor, we--the government does object, based on the 

16 fact that the panel's already heard from the script and from voir 

6--a 
17 dire that colonel 	 the 32 officer, and in that memo 

18 he's making a recommendation basically a code in there for, you know, 

19 no dismissal in there, and he'd like to continue further service, so 

20 the government does object, Your Honor. We do not think the 32 

21 officer's 

22 Lieutenan 

23 before the 

opinion on the sentence in this case, he didn't know 

at the time of the incident, he never knew him 

32, we think this MFR is irrelevant, Your Honor. 
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0-a ,del- 

	

1 	DC: Just in response, Your Honor, we've redacted those portions 

2 that suggest a certain sentence. The rest is very similar to what 

3 we've previously discussed and other witnesses have testified to, 

4 their willingness to serve with this officer in the future. That is 

5 essentially his point there, and there were several--several names 

6 mentioned earlier during voir dire, and I--you know apart from 

7 Lieutenant Colone111111111111who has been excused, I doubt any of the 

8 other members are going to recall Colone111111111111111name among 

9 the many of them. 

	

10 	MJ: Well and, Government, a,,au're welcome, 	rebuttal, to put 

11 on evidence that shows that Lieutenant Colonel 1111111111111or any 

12 other witness that's testified on the accused's behalf, doesn't 

13 really know him very well, so I'm going to_admit the doaument. 

	

14 	 Any other evidence we can premark? 

	

15 	DC: None from the defense, Your Honor. 

	

16 	TC: No, Your Honor. 

	

17 	MJ: All right. All right, now as I understand it, we're going 

18 to have some telephonic testimony. Is that true? 

	

19 	DC: Yes, Your Honor, that's correct. One witness Lieutenant 

20 Colonel 1111111111111the battalion commander for 709th MP Battalion. 

	

21 	MJ: All right now---- 

	

22 	DC: He is standing by. 
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liiiiii 1 	MJ: Lieutenant 	this court has a speaker telephone 

2 capability, which allows the counsel' questions and the witness's 

3 answers from the other end of the telephone to be heard by yourself 

4 and all the parties. This witness will be sworn over the telephone, 

5 and the witness will testify as if he were physically present in the 

6 courtroom. Now I advise you that if I had found this witness to be 

7 relevant and necessary for your defense and the other requirements 

8 under rules for court-martial were met, then you woull be entitled to 

9 have the personal presence of this witness at this hearing. 

1 0 
	

Do you understand that? 

1 1 
	

ACC: Yes, Ma'am. 

12 
	

MJ: Do you expressly consent to proceeding with the witness's 

13 testimony over the telephone rather than laa.ving him physically 

14 present? 

15 	ACC: Yes, Ma'am. 

16 	MJ: Has anybody forced you to give your consent? 

17 	ACC: No, Ma'am. 

18 	MJ: All right, would you bring the panel in please? 

19 	DC: Your Honor, if I may before he does that, I'm sorry. If we 

20 could just get him on the phone first that way we won't have to be 

21 fumbling around---- 

22 	MJ: All right that's fine. 
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1 	DC: ----with the equipment. Just in case it's busy or 

2 something crazy like that. 

3 [The DC made sure the next witness was on the phone and ready to 

4 testify.] 

5 	MJ: Call the members. 

6 	[The session recessed at 1409, 1 July 2004.] 

7 	 [END OF PAGE] 
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6 please? Members of the panel, we have Lieutenant Colonel-- 
6- 

7 	DC: 'am. 

1 [The court-martial was called to order at 1410, 1 July 2004.] 

2 	MJ: You may be seated. 

3 [All parties present when the court recessed were again present to 

4 include the panel members.] 

4.6-a 
5 	MJ: All right, Captain 111111111would you swear the witness, 

8 	MJ: ----Garrity ona elephone. 

9 LIEUTENANT COLONEL 	 .S. Army, was called as a 

10 witness for the defense, was sworn, and testified telephonically as 

11 follows: 

12 
	

DIRECT EXAMINATION 

13 Questions by the trial counsel: 

14 	Q. 	Sir, can you please state your full name for the record? 
44- 

15 	A. 	My name is Lieutenant Colonel 

16 	Q. 	And, again, Sir, what's your full rank for the record? 

17 	A. 	Lieutenant Colonel. 

18 	Q. 	And what's your current unit of assignment, Sir? 

19 	A. 	I'm currently assigned to the 709th Military Police 

20 Battalion. 

21 	TC: Okay, defense is going to ask you some questions, Sir, and 

22 just for the record, this is an open court. We have the judge here, 

23 the court reporter, defense, the accused, myself and assistant 
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1 prosecutor, the members, and some people in the gallery here. 

2 Defense will have some questions for you, Sir. 

	

3 	WIT: Thank you. 

	

4 	DC: Members is the volume adequate, can everyone hear Colonel 

5 mom h6.-/ 
6 [All members indicated an affirmative response.] 

7 Questions by the defense counsel: 

	

8 
	

Q. 	Good afternoon, Sir, or should I say good morning, Sir. 

	

9 
	

A. 	Good moriling. 

	

10 	Q. 	just wanted to ask you a few questions. As Captain 

	

11 	 s just said, we're here before the court-martial panel 

12 members. I'd like to first of all, by means of introduction, I'd 

13 like to ask what your present duty position is. You said you're with 

14 the 709th, Sir, what is your duty position there? 

	

15 	A. 	I am currently the battalion commander of the 709th 

16 Military Police Battalion. 

	

17 	Q. 	Sir, and how long have you held that position? 

	

18 	A. 	It is now 1 year as of June 26th. 

	

19 	Q: 	Yes, Sir. And, Sir, do you know Lieutenant 

	

20 	A. 	Yes, I do. Lieutenant 	served as the platoon leader 

21 for me during Operation Iraqi Freedom and also as a member of my 

22 battle staff while we were in Baghdad, Iraq. 
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1 	Q• 	Yes, Sir. Before we get into a lot of details about your 

2 relationship with Lieutenant 	, I want to ask you some background 

3 questions first. Tell us, Sir, briefly about your military career. 

4 First of all, how long have you been on active duty in the Army? 

5 	A. 	I've been on active duty for 18 years. I was commissioned 

6 in 1986. 

7 
	

Q. 	Sir, what are some of the previous duty assignments that 

8 you filled prior to your battalion command? 

9 
	

A. 	Prior to battalion command, I served as the chief of 

10 officer training at the U. S. Army Military Police School at Fort 

11 .Leonardwood, and that was for about 2 years. Previous to that, I 

12 served as the Deputy Brigade Commander of the 89th MP Brigade, 

13 Brigade S3 for the 89th MP Brigade headquartered at Fort Hood, Texas, 

14 and also as the S3 and XO of the 720th Military Police Battalion also 

15 at Fort Hood, Texas. Prior to that, I attended the College of Naval 

16 Command and Staff at the Naval War College in Newport, Rhode Island, 

17 and previousilio that, lAdierved as the Aide de Camp to the commanding 
e4 

18 general of,gersonnel Aformand. 

19 	 I've commanded two military police companies one at Fort 

20 Meyer, Virginia for 2 years, andthen one, the 984th headquartered at 

21 Fort Carson, Colorado where I took command in Desert Storm and 

22 commanded that unit during Operation Desert Storm. 
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1 	Q. 	So you were a company commander during Desert Storm and a 

2 battalion commander during Iraqi Freedom, right, Sir? 

	

3 
	

A. 	That is correct. 

4 
	

Q. 	Okay, Sir. Now in your 18 years of service in the 

5 military, I assume that it would be a fair statement to say that you 

6 dealt with a lot of officers, had a lot of junior officers work for 

7 you? 

	

8 
	

A. 	That is a fair statement. That is correct. Also as the 

9 Chief of Officer Training for the Military Police School, I was 

10 responsible for the Officer Basic Course and Captain's Career Course 

11 for all military police officers for 2 years, so I got to see a good 

12 portion of the MP Corps Regiment go through their training---- 

	

13 	Q. 	Thank you, Sir. 

	

14 	A. 	----on the officer side. 
ie5 

	

15 	Q. Yes, Sir, and now during the year that Lieutenant Ole 

16 worked for you when he was a member of your battalion or attached to 

17 your battalion, did you--what was the nature of your relationship? 

18 How often did you interact with him? 

	

19 	A. 	Well once he served as a--as the nighttime battle captain 

20 on my battle staff, I dealt W'ith him quite frequently. He would 

21 routinely brief me on actions that took place in the sector. He was 

22 responsible for updating the SIG-X boards and briefing me on 

23 information at night and early in the morning before we went out into 
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1 the cities, so I mean I saw him daily once he served on the battle 

2 	staff. 

3 	 Previous to that when he was a platoon leader, he was one 

4 of probably about 27 platoon leaders that I had at that time in July, 

5 and I saw him maybe once or twice before he moved to the battle 

	

6 	staff. 

	

7 
	

4. 	Yes, Sir, now you mentioned 27 platoon leaders. That 

8 sounds like a lot for a typical battalion. Was your battalion 

9 reorganized for deployment? 

	

10 	A. 	My battalion, yes, it was. We had--at one point, I had 

11 eight military police companies task organized under the battalion, 

12 and normally we operate between six and seven corps MP companies 

13 under the battalion headquarters. You know with four--between-- 

14 normally four platoons task organized under each of the company 

15 headquarters, so between 24 and 27, I think at one point we had like 

16 28 or 29 platoon leaders actually operating inside the 709th MP 

17 Battalion. 

	

18 	Q. 	Sir, now the 615th MP Company specifically, can you tell 

19 the members what their mis-sion was, Sir? 

	

20 	A. 	The 615th MP ComPany, which is assigned to the 793rd MP 

21 Battalion a sister battalion of mine in Germany, the company was 

22 attached over to me for Operation Iraqi Freedom. They were 

23 responsible for training the Iraqi police and also patrolling, 
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1 providing law and order, and area security patrols in different 

2 sectors in Baghdad. 

3 	 They spent most of their time in the Con la Mia District of 

4 Baghdad although they were also responsible for the Monsieur District 

5 at certain points during the operation. 

	

6 	Q. 	Yes, Sir. 

	

7 
	

A. 	When I talk about training Iraqi police, they would occupy 

8 Iraqi police stations with--with a platoon of military police and 

9 then the platoon leader would serve as the counterpart to the station 

10 commander. One of the squad leaders, platoon sergeant would serve as 

11 the counterparts to the shift supervisors for the Iraqi police and 

12 then they would show them how to administer the station, how to keep 

13 paperwork and records, and then train--specifically train the Iraqi 

14 police on how to conduct law and order operations, how to patrol, how 

15 to conduct interviews, things like that. 
Ae-5 

	

16 	Q. Yes, Sir. Now LieutenantallWas a--when he was a platoon 

17 leader, he served in that role as essentially the liaison, the chief 

18 of that police station that he was in charge of at any given time. 

19 Is that correct? 

	

20 	A. 	That's correct. Now that's a--that's a job that military 

21 police lieutenants are not normally trained to do. Military police 

22 lieutenants are trained to serve as duty officers for law 

23 enforcement, but not as provost marshals and really in the role that 
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1 my platoon leaders were serving in in Baghdad, they were more provost 

. 2 marshals because they had--they were responsible for the 

3 administration of desk operations, they were responsible for the 

4 physical security and force protection of the stations, as well as 

5 the training and payment of the Iraqi police, so it was pretty-- 

6 pretty extensive as far as what I required of the platoon leaders, as 

7 well as the platoon sergeants and the squad leaders. I mean it was-- 

8 they're certainly working in areas that they didn't have a great deal 

9 of experience in although, you know, most of them with law 

10 enforcement experience understood the basics of law enforcement. 

11 That's pretty much the same in any country. 

12 	Q. 	Yes, Sir, and as you said, though, the Lieutenants, the 

13 platoon leaders acting as a provost marshal, they really had not 

14 specific or specialized training prior to getting that task, I mean 

15 they were just put into the job, and they had to learn on the job. 

16 Is that correct? 

17 	A. 	Well that's correct, and certainly platoon leaders from 

18 Germany are at a disadvantage from their counterparts in the United 

19 States in that officers--military police officers in CONUS normally, 

20 on most federal installations, serve as military police duty 

21 officers. That's not done in Germany, not in the 18th MP Brigade, so 

22 his experience with law enforcement for the time that he served in 

23 Germany, would be, you know, seeing his military police working on 
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1 patrol and if he'd stopped in at one of the MP stations to check on 

2 them, but I don't know if he has any law enforcement experience as 

1111111111111111, 

3 far as wffking as a military police duty officer or as an assistant 

	

4 	 see that's not the way it's done in Germany. There 

5 is one 	 assigned, normally a captain, either prior to 

6 or just after company command, so. 

	

7 
	

Q- 	Yes, Sir. 

	

8 	A. Now that's not to say that we didn't take the time to train 

9 and that the company commanders, myself we were out there helping 

10 them because, of course, you know after 4 or 5 years in the Army as 

11 an MP, you do have some law enforcement experience, so Captain 

12 111.011111111 the commander of 615th; myself; my S3; my command 
13 sergeant major_; you know, we spent time out at those police stations 

14 helping the platoon leaders and platoon sergeants work through some 

15 of the issues with the Iraqi police. 

	

16 	Q. 	Yes, Sir. Now, obviously, Sir, you're familiar with the 

17 incident that Lieutenantligiilihas been charged with. Is that 

18 correct? 

	

19 	A. 	I am. I directed an inquiry officer to conduct a 

20 commander's inquiry after I heard the allegations. I suspended 

21 Lieutenant 	from his platoon leader duties as soon as Captain 

	

22 	 came and told me what the allegations were, and then 

23 from the time of the inquiry until the inquiry closed out, I had 
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putlf5 

1 Lieutenantillemoved from the 615th MP Company to work on the 709th 

2 MP Battalion staff, and then following the outcome of the inquiry, I 

3 kept him on the battle staff. 

4 • 	Q. 	Yes, Sir. 

5 	A; So I just moved him as a change of duty from suspended as 

6 platoon leader to serving as the nighttime battle captain on the 

7 709th Staff. 

8 
	

Q. 	Yes, Sir. I want to ask you a few questions, in a moment, 

9 about the battle staff--the time on the battle staff, but before we 

10 get to that, Sir, back, you know, at the Al Taji station and the 

11 other stations that Lieutenant 	orked at, apart from this one 

12 incident that we're here today to deal with, did you ever have any 

1111i11111 13 reason or any issues, problems with Lieutenant 	any reason to 

14 doubt his ability to conduct the mission? 

15 	A. 	No, I did not, not at all. Prior to the incident, and 

16 quite frankly after the incident, Lieutenant 	you know, 

17 performed admirably. I mean there--it is a one-time incident. It as 

18 an anomaly for him certain--now, you know, in fairness as the 

19 battalion commander, I didn't have daily contact with him like his 

20 company commander did, but certainly if there was a problem with one 

21 of the officers in a company, any one of my company commanders would 

22 have notified me, but no, there is no reason for me to doubt 

170 Qv 3r70 

DOD-047425 

ACLU-RDI 2068 p.162



Iiiiiii 1 Lieutenant 	ability to perform his duties and to lead his 

2 platoon. 

3 	Q. 	Yes, Sir, thank you. Now when he moved to the battalion 

4 staff, you said, please correct me if I'm misquoting you, but you 

5 said that you dealt with him on a more regular basis at that point? 

6 
	

A. 	That's correct, I mean, you know, as a member of the battle 

7 staff, he served inside the Tactical Operations Center, which is 

8 located in the Vice Presidential Palace in downtown Baghdad, well 

9 that was my headquarters, so I was there everyday for briefings. 

10 was there for meetings. My battle update brief was conducted there 

11 every single day, and when I went into and out of the sector, I 

12 always checked in with the Tactical Operations Center, so especially 

13 at night when I came in off patrol after checking the police stations 

14 and checking with the Iraqi police, you know, I had contact because 

15 the nighttime battle captain's primary function when I came into the 

16 TOC was to brief me on all actions going on ib.side the battalion's 
VO4,3 

17 area of operation, so you know, I saw Lieutenantilla quite 

18 frequently especially, you know, late at night, early in the morning 

19 before I racked out. 

20 	 I mean-, I would talk to him, and you know, just get an 

21 update on what was going on. I mean he and the battle staff NCOs 

22 would show me anything that had happened or any reports that were 

23 coming in from any of the other battalions because I had pretty good 
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1 situational awareness of what was going on inside my sector just by 

2 listening to the command net, but as far as what was going on in 

3 other battalion's sections or what brigade was monitoring the Corps, 

4 that's, you know, the battle captain's also responsible for tracking 

5 that. 

6 	 He did an exceptional job. I mean great, you know, 

7 briefing skills, and you know, very calm and collected. There's, you 

8 know, a lot of stuff going on in Baghdad. I mean you've got to 

9 consider the time--times we're talking about are July through--I mean 

10 we left Baghdad in February. There's some--there's some pretty rough 

11 times especially in August/September timeframe that we were involved 

12 in, so he did a great job. 

13 	Q. 	Thank you, Sir. Now were you also able to, Sir, to form an 

14 opinion of him as an officer in general other than just his duty 

15 performance, other characteristics, the seven Army values, loyalty, 

16 honor, integrity, those kinds of things, have you been able to form 

IIli* 17 an opinion about Lieutenant 	in that area? 

18 	A. 	I have. Certainly from the time he served as a--as a 

19 battle captain he--you know over time, you know, obviously you get to 

20 spend more and more time with your officers, you know, as the 

21 situation sort of develops, you know the tactical situation, so as 

22 things started to quiet down in Baghdad, I could spend more time 

23 inside the TOC, spend more time with my officers as opposed to being 
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1 out at all the stations, so I was impressed with Lieutenant 

2 foremost because of his sense of duty and his integrity. 

3 	 He, you know, he was accused of doing something wrong at 

4 the Al Taji police station, and he, you know, he accepted 

5 responsibility for his actions. He cooperated with the investigating 

6 officer. At no time did he, you know--you know, try to hide from or 

7 not take responsibility from--from what he did. You know, I was 

impressed by that especially, you know, I mean I've seen in 18 years 

9 of service, a lot of times that, you know, people will, you know, not 

10 take responsibility for their actions or try to blame it on someone 

11 else. Lieutenant 	at no time did he blame anyone else for what 

12 took place in the Al Taji station. He took full responsibility 

13 exactly what I would expect. 

14 	 I don't condone his behavior or the actions he took, but I 

15 certainly applaud the fact that he took responsibility and didn't, 

16 you know, hide behind, you know, invoking his--I mean he has the 

17 right to invoke his rights and not make a statement. He chose to 

18 waive his rights and make a statement. He chose to cooperate with 

19 the investigating officer. He chose to cooperate with everyone 

20 involved in this investigation, so you know I was--I was very 

21 impressed with that, and continue to be impressed with that. 

(116 22 	 Lieutenant 	can work for me anytime, anywhere that I 

23 go, and certainly as a promotable first lieutenant right now, when he 
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1 gets promoted to captain if he's--if he's going to command a company, 

2 he can certainly command a company in any unit that I'm responsible 

3 	for. 

	

4 	DC: Hooah, Sir. Thank you very much. I believe the government 

5 may have some questions for you. Please stand by, Sir. 

	

6 	MJ: Cross? 

	

7 	TC: Yes, Ma'am. 

	

8 	 CROSS-EXAMINATION 

9 Questions by the trial counsel: 

	

10 
	

Q. 	Sir, can you hear me? 

	

11 
	

A. 	I can. 

	

12 
	

Q. 	Would it be fair to say, you said that you only talked to 

13 him once or twice as a platoon leader, would that be correct? 

	

14 	A. 	That's correct. I took command on June 26th and then 

15 within the first week or so saw every one of my police stations, 

16 every one of my platoon leaders, and then Al Taji was, you know, kind 

17 of a backwater area of Baghdad as far as--as far as insurgent 

18 activity. It was a very dangerous place don't get me wrong. There's 

19 no safe place in Baghdad, but I was more concerned with areas on the 

20 Western edge of the Al Monsieur District and then the—especially—the 

21 area in Kadamia near the Kadamia Shrine, so I mean I went to the 

22 locations where I felt they needed the most amount of leadership. 
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1 	 Taji was, you know, a police station. It was the Northern 

2 most police station in our area, so I would guess you know, before I 

3 suspended him I probably saw him two times maybe three at the Taji 

4 police station. 

	

5 	Q. 	so it's fait 4;) say, Sir, you're basing your opinion on 
6 knowing Lieutenant 	after the incident. Would that be correct? 

	

7 
	

A. 	Oh, that's correct. That is correct. 

	

8 
	

Q. And it would be fair to say that his company commander was 

9 his supervisor and he would know him better than you would. Is that 

10 correct, Sir? 

	

1 1 
	

A. 	That's a fair statement, but I would argue that any company 

12 commander should know his platoon leaders better than the battalion 

13 commander given the level and the scope of responsibility of the . 

14 company commander compared to the battalion commander, but'yes, 

15 you're correct. 

	

16 	Q. Do you know Staff Sergeant'''. Sir? 

	

17 	A. 	I do. Staff Sergeantillaserves as a, I believe, well I 

18 know he's the platoon sergeant, and I think he still is the platoon 

19 sergeant of 615th MP Company. 

	

20 	Q. 	Okay how would you rate Staff Sergeantillillias a platoon 

21 sergeant? 

	

22 	A. 	Well first of all he's a staff sergeant in a sergeant first 

23 class position, so he's certainly the best of the staff sergeants in 
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1 the company. I would rate him at the high end of the platoon 

2 sergeants that I was responsible for in my battalion, so you're 

3 talking probably, you know, at the high end 27, 28 platoons that I 

4 had in the battalion and he would be--I would put him in the top five 

7 leader until the new platoon leader, Staff SergeanAlliftwas both 

5 or six within my battalion. 

6 	Q. And when--after Lieutenant 1111611i was removed from platoon 
h6-1 

8 the platoon sergeant and the platoon leader for a time, correct? 

9 
	

A. 	That's correct. Now that's not unusual in any tactical 

10 operation. If the platoon leader, for any reason's, not available, 

11 then the platoon sergeant steps in and takes over as the platoon 

12 leader. 

13 	 But you would say he did a good job at that, correct, Sir? 

14 	A. 	I would say he did a good job of it. I don't--I don't 

15 recall any issues with the platoon while they were in Taji after 

16 Lieutenant 	was moved. 

17 	Q. 	So that' , "yes", Sir? 

18 	A. 	What's that? 

19 	Q. 	Was that a "yes", Sir? 

20 	A. 	Yes. 

21 	 [END OF PAGE] 
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1 	Q. Now you said that while you were down in Iraq you were 

2 supervising or had under your command somewhere between 27 and 29 

3 platoon leaders, would that be correct? 

	

4 	A. 	At the high end that's correct. Normally--I think the most 

5 I ever had was 29 and I had four, five, usually about 20 for the 

6 majority of the time that I was in command. The task organization 

7 changed from--sometimes from week to week but normgilINOWnth-to- 

8 month, so but yes, I think the most I ever had was 29 platoon leaders 

9 that I was responsible for. 

	

10 	Q. 	And out of those 29 platoon leaders, how many of those 

11 platoon leaders got in trouble for beating up Iraqis? 

	

12 	A. 	There--none that I know of that were--got in trouble for 

	

13 	beating up Iraqis. 	
A.) req, 

	

14 	 So Lieutenant 1111111rwould be the only one, right, Sir? 

	

15 	A. 	Lieutenant 	was accused of striking a criminal 

16 detainee insi'de the Taji Police Station's jail. 

	

17 	Q. 	But he's the only one, right, Sir? 

	

18 	A. 	He's the only one that was accused of that, that's correct. 

	

19 	Q. 	And in fact he's pled guilty of doing that here today, 

20 correct, Sir? 

	

21 	A. 	That's correct. 

	

22 	TC: Thank you. 

	

23 	MJ: Redirect. 
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1 	DC: No redirect, Your Honor. 

2 	MJ: All right, do any members of the panel have any questions? 

3 [Several members indicated an affirmative response.] 

	

4 	MJ: All right looks like we have a couple. If the bailiff 

5 would collect those. 
Mr-It 

	

6 	 Just stand by, please, Lieutenant 

DC: Sir, were you able to hear the military judge just then? 

	

8 	WIT: I only heard--I only heard stand by Lieutenant1111111110 

9 
OEM - 6-41 

	

10 	DC: Yes, Sir, there will be---- 

	

11 	MJ: That's close enough. 

	

12 	DC: ----a few questions from the panel members. 

[The CR marked questions from COLIIIIIIII,and MAJ 
	

as AEs 

“-a 
14 VI and VII respectfully.] 

	

15 	 EXAMINATION BY THE COURT-MARTIAL 

16 Questions by the military judge: 

	

17 	Q. 	All right, Lieutenant 	 , can you hear me? 

	

18 	A. 	I can. 
	 46- V 

	

19 	Q• 	All right, how was the incident reported to You? 

	

20 	A. 	The incident wasaeported to me first by the company 

21 commander. Captain 	 otified me at first I think by 

22 radio and asked to see me, and then I met him at the battalion 

23 headquarters. It was followed up, I believe, by command--I'm pretty 
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1 sure that a commander's incident report was sent up immediately, but 

2 certainly if not immediately it was followed up with a commander's 

3 incident report up to brigade. 

4 
	

Once notified by Captain 	 then I notified my 

5 brigade commander. 

6 
	

Q. Do you know how long after the incident occurred that you 

7 got your report? 

8 	A. 	I don't recall the exact time. ge ow it--I believe that 

9 the incident was reported to Captain 	 within I want to 

10 say, and I'd be guessing, but I'd say within 24 hours, and then 

11 Captain 	 \notified me right afterwards. I think that's 

12 how I remember it, and)then once--once I--once I got the report, I 

13 had Captain 
	

first collect the details that he had, so I 

14 could send up a commander's incident report to brigade, and then 

15 after speaking with Captain 

16 inquiry. 

I directed a commander's 

17 
	

Q. 	Now did Lieutenant 	receive a Relief for Cause OER 

18 when you moved him to the battalion staff? 

19 	A. 	No he did not. I did not direct, at any time, the relief 

20 of Lieutenant 

21 and then I directed 

22 have been Captain 

I suspended him from his platoon -leader duties, 

a change of rater OER, which he--which it would 

as his--the rating chain is a little 

23 convoluted. It was Captain as his rater, and I believe 
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1 Lieutenant Colonel 	 as his senior rater for the time period 

2 up through July, and then I had him fall into the rating chain of my 

3 S3, Major 	 s his rater, then me as his senior rater, which I 

4 carried him through, I want to sayf the end of this February or early 

5 March. But I did never--I never--neither Captain 

6 myself, or Colonel/41M ever directed his relief. 

	

7 	MJ: All right, any other panel questions? 

8 [A member indicated an affirmative response.] 

	

9 	MJ: We've got at least one more, so hold tight there. 

10 [The CR marked a question from LTC 11111111as AE VIII.] 

	

11 	Q. 	Was the change of rater OER a referred report? 

12 	A. 	The change of rater report was not a referred report. I do 

13 not believe any derogatoiy information was placed in either the rater 

14 or the senior rater's portion. I don't know that a hundred percent 

15 for sure, but I'm almost positive it was a standard change of rater 

16 report. Now I do know for sure that my--that my change of rater 

17 report where I served as senilor rater was not a derogatory report and 

18 was not referred, and I carried him from the time of suspension 

19 through either February or March 2004 where he served--that was the 

20 rating he received as the--as one of the members of the battle staff. 

	

21 	Q. 	All right just so I'm clear, neither OER that you just 

22 mentioned refers to this incident? 

23 	A. 	I'm sorry, Ma'am. 
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1 	Q. 	Do--does the OER that ended with his--at the time he 

2 stopped being a platoon leader, does that refer to the incident? 

3 
	

A. 	I do not believe that--I mean his time as platoon leader 

4 ended upon suspension based on the incident, correct, but I do not 

5 believe, and I'd have to see the OER in front of me, I do not believe 

6 there is any mention of the incident in the OER because it was under 

7 investigation, and the thought that I--and certainly what I thought 

8 was at least in accordance with the OER regulation if you find 

9 derogatory information later that's substantiated, you can go back 

10 and put that into the report, you know as a--or you can put it in a 

11 subsequent report, so there was no mention of it in the report that 

12 carried him from the time that he was a platoon leader up until his 

13 suspension, and I know that I didn't place anything in my portion as 

14 the senior rater in the--his time as a battle staff officer. 

15 	MJ: All right. Any more members' questions? 

16 [All members indicated a negative response.] 

17 
	

MJ: No. Does either side have any questions based upon mine--- 

18 - 

19 
	

TC: Just quickly, Your Honor. 

20 	MJ: ----or the members? 

21 	TC: Just quickly. 

22 	MJ: Captain maw b6- 
23 

181 
	 r u4),:yitt 

DOD-047436 

ACLU-RDI 2068 p.173



1 	 RECROSS-EXAMINATION 

2 Questions by the trial counsel: 

	

3 	Q. 	Sir, can you hear me? 

4 
	

A. 	I can. 

Q. 	So just to be clear, there's no record, no comments on any 
ales 

1111114 6 of Lieutenant 	OERs regarding this incident? 

A. 	That's correct. 

	

8 
	

Q. 	There was never---- 

	

9 
	

A. 	To the best of my knowledge, there is no--there is no 

10 comment in his OERs. 

	

11 
	

Q. 	Okay and once the incident happened, he never returned to 

12 be a platoon leader, did he? 

	

13 	A. 	That is correct. 

	

14 	Q. 	And he went to battle staff and never went back to the 

15 platoon, right? 

	

16 	A. 	Correct. 

	

17 	Q. 	Okay and there was never a relief for cause one done? 

	

18 	A. 	There was never a relief for cause. 

	

19 	Q. 	Why? 

	

20 	A. 	What's that? 

	

21 	Q. 	Why was it not a relief for cause NCOER or OER done? 

	

22 	A. 	I never directed his relief. 
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1 
	

Q. 	But it was a serious incident, right? 

	

2 
	

A. 	It was--it was a serious incident not which I felt required 

3 the relief of an officer. 

4 	Q. You moved him to battle staff and never moved him back, but 

that's not a relief for cause? 

	

6 	A. 	That is not. Not in accordance with the regulation, I 

7 mean, if I relieve him of his duties, then I'm required to direct an 

8 OER stating such, which makes the referred report. 

	

9 	Q. 	Why--why was he moved to battle staff? 

	

10 	A. 	He was moved to battle staff because he was the subject of 

11 an investigation. 

	

12 	Q. 	Okay and the commander's inquiry was done shortly 

13 thereafter, wasn't it? 

	

14 	A. 	It certainly was. 

	

15 	Q. 	So the investigation was completed shortly thereafter, 

16 correct? 

	

17 	A. 	That--you know, the battalion level of the investigation 

18 was completed very quickly, that's correct, and then it was sent from 

19 Brigade to Corps with recommendations on actions, and nothing 

20 happened, and so I waited and after consulting with my brigade 

21 commander I told--my concern was that I didn't want, you know, 

22 certainly something like this where either an Article 32 or anything 
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1 really coming up later on if I put him back into the platoon, and 

2 there was no action taken by the Corps SJA for a number of months. 

3 	Q. 	Okay, so---- 

4 	A. 	So as time went on, I continued to keep him in the battle 

staff and then it was--by this point, I had already requested and 

6 received a platoon leader from Germany to fill the position. 
6- 

7 Lieutenant 	 sic] had moved down from Germany and taken over 

8 the platoon. I had no other position in the 615th MP Company, and so 

9 I kept Lieutenant 	on the battle staff. It was the function of 

10 timing. 

11 	 You know if the question is would I have put him back in 

12 the platoon leader position, I probably would have if it had been 

13 cleaned up and closed up and there was a final action. But it never 

14 got finalized. 

15 	Q. 	Okay so was there an OER done aft--right after the incident 

16 happened? 

17 	A. 	There is an OER done I want to say, 
ieb 

18 the OER--I think Lieutenant III. annual OER 
I'm pretty sure that 

took place. I want to 

19 say it would have been like mid, maybe the end, of June, so his 

20 annual report took place right before this incident or withih 30 days 

21 of the incident I think. I'm not sure of the exact dates, which 

22 means there could be no comment on that OER anyway because it was 

23 outside the rating period. 
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1 	Q. 	So, Sir, if I've talked to the G1, and his name is Major 

2 	 and he stated that based on the facts as this then you 

3 should have given him a relief for cause NCOER [sic], G1 would be 

4 wrong? 

	

5 	A. 	Did--I don't think that--I mean I would have to check the 

6 regulation. I'm not sure that any staff officer can say whether an 

7 officer can be relieved or not. I'm pretty sure that's reserved to 

8 only commanders. 

	

9 	Q. 	Okay. 

	

10 	A. 	As a commanding officer, I did not direct his relief. Now 

11 my commander and his commander and his commander can direct the 

12 relief, but the last time I checked, staff officers can only 

13 recommend, they can't direct. 

	

14 	Q. 	Okay, but the G1's telling me, based on the facts of this 

15 incident, that there should have been a relief for cause NCOE--0ER 

16 done, he must be wrong or he's correct or he's wrong? 

	

17 	A. 	I don't know. 

	

18 	TC: All right, thank you, Sir. 

	

19 	MJ: Redirect. 

	

20 	DC: Just one question, Your Honor. 

	

21 	 [END OF PAGE] 
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1 	 REDIRECT EXAMINATION 

2 Questions by the defense counsel: 

3 
	

Q. 	Sir, the fact is--this is Captain IIIIIP/again. 

4 
	

A. 	Yes. 

5 
	

Q. 	The fact is he never got a relief for cause OER because you 

6 didn't think that was necessary, right, Sir? 	 iUdes 
7 
	

A. That's exactly correct. I never relieved Lieutenant'''. 

8 of duty, ever. 

9 	DC: Thank you, Sir. Please stand by. 

10 	MJ: Anything further from the members? 

11 [All members indicated a negative response.] 

12 	MJ: All right temporary or permanent excusal? 

13 	DC: Permanent excusal is fine, Your Honor. 

14 	TC: No objection, Ma'am. 

15 [The witness was duly warned, permanently excused, and hung up the 

16 phone.] 

17 	MJ: All right, Defense, what else have you got? 

18 	DC: Yes, Your Honor, the defense next calls Captaininill 

19 111111111 
20 	MJ: Al1 right. 

21 	 [END OF PAGE] 
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464 
1 CAPTA/N 
	

U.S. Army, was called as a witness for the 

2 defense, was sworn, and testified as follows: 

3 	 DIRECT EXAMINATION 
-11P!" 

4 Questions by the trial counsel: 

5 
	

Q. 	Can you please state your full name for the record? 

	

6 	A. 
	 66 -Y 

	

7 	Q. 	And your rank? 

	

8 	A. 	Captain. 

	

9 	Q. 	And what's your current unit of assignment? 

	

10 	A. 	709th MP Battalion. 

	

11 	TC: Defense has some questions for you. 

	

12 
	

MJ: Captain, you need to speak up. 

	

13 
	

WIT: Yes, Ma'am. 

15 	Q. Good afternoon, Captain 1166 I just want to ask you a 

16 few brief questions. First of all, do you know Lieutenant 
iti!!-1194-.5 

17 here? 

18 	A. 	Yes, I do. 

19 . , 	Q. 	How is it that you know him? 

20 	A. 	I met Lieutenantillb last year in November in Iraq. 
A), ks 

[END OF PAGE] 
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4 
1 	Q. 	Okay. What was the context of that meeting? What was your 

2 position, what was his position? 

	

3 
	

A. 	I was coming in and he was the night battle captain, and he 

4 was the first officer I met in our battalion in Iraq. 

	

5 
	

Q. 	So he worked in the S3 shop? 

	

6 
	

A. 	Yes, he did. 

	

7 
	

Q. 	And now you're presently still with the S3 shop? 

	

8 
	

A. 	Yes, I am. 

	

9 
	

Q. 	Okay what was your job as part of the S3 team when he was 

10 the night battle captain? 

	

1 1 
	

A. 	I was the incoming night battle captain. He was 

12 transitioning to the liaison for the battalion. 

	

13 	Q. 	Okay. If you will, please, tell us how well you got to 
e_ 

	

14 	know Lieutenant 	 mean how often did you interact with him 

15 and how well did you get to know him? 

	

16 	A. 	Well I interacted with him on a daily basis, well a nightly 

17 basis for about 2 weeks, so I got to know him a lot, talked to him a 

18 lot, talked to him about, you know, somewhat about his issue or the 

19 action that was pending against him. 

	

20 	Q. 	Okay, now did heessentially train you on the job as night 

21 battle captain? 

	

22 	A. 	Yes, you could say that. 

23 
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1 	Q. 	You said you were coming in to take that job, right? 

	

2 	A. 	Yes, I was. 

	

3 	Q. 	Okay how, as far as like tactical proficiency, technical 

4 knowledge, those kinds of things how did you--what was your 

5 evaluation of Lieutenant 	Were you confident in him? 

	

6 
	

A. 	Yes, I was. Outstanding officer. Always gave a hundred 

7 percent. 

	

8 	Q. 	Okay what about--if you were just--a hypothetical question. 

9 If you were to be deployed, put into a combat situation again and 

	

10 	knowing Lieutenant 	as you do, would you be comfortable with him 

11 as another member of your staff or as a commander? 

	

12 	A. 	Yes, I would, I would take him under my command in a 

13 heartbeat. 

	

14 	DC: Okay tilank you very much. The government may ask you some 

15 questions. 

	

16 	MJ: Cross? 

	

17 	TC: Yes, Ma'am. 

	

18 	 CROSS-EXAMINATION 

19 Questions by the trial counsel: 

	

20 	Q. 	Now when the government talked to you previously, you 

21 stated that you weren't actually at the incident, correct? 

	

22 	A. 	No, I wasn't. 
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1 	Q. 	And you said, "You had no idea what happened at the 

2 incident," correct? 

3 
	

A. 	No, I had no idea. 

4 
	

TC: Thank you. 

5 
	

MJ: Redirect? 

	

6 
	

DC: No redirect, Your Honor. 

7 
	

MJ: Questions by any of the panel members? 

8 (All members indicated a negative response.] 

	

9 
	

MJ: Apparently not. 

	

1 0 
	

Temporary or permanent excusal? 

	

1 1 
	

DC: Permanent excusal is fine, Your Honor. 

	

12 
	

TC: No objection, Ma'am. 

13 [The witness was duly warned, permanently excused, and withdrew from 

14 the courtroom.] 

	

15 	MJ: Captain... what else have you got? 

	

16 	DC: Yes, Your Honor, our last military witness is Captainillilli 

17 111111— b .44/ 
18 CAPTAIN 	 U.S. Army, was called as a witness for the 

19 defense, was sworn, and testified as follows: 

	

20 
	

DIRECT EXAMINATION 

21 Questions by the trial counsel: 

	

22 	Q. 	For the record, could you please state your full name? 

23 	A. 	My full name is 
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1 Q. And your rank? 

2 A. My rank is Captain. 

3 Q. And what is your current unit of assignment? 

4 A. 709th Military Police Battalion. 

5 TC: Thank you. 	Defense has some questions for you. 

Questions by the defense counsel: 

7 Q. Good afternoon, 

8 A. Good afternoon, Captain. 

9 Q. First question is, do you know Lieutenantillralhere? 

10 A. Yes, 	I do. 

11 Q. How is it that you know him? 

12 A. I worked with him downrange at Iraq during the deployment 

13 as a battle staff, the battle captain. 

14 Q. Okay what was your job during that time? 

15 A. My job was the day battle captain he was the night battle 

16 captain. He was my counterpart. 

17 Q. Okay. 

18 A. 'We basically interacted every 12 hours. 

19 Q. You would pass onto him when you went off shift---- 

20 A. Correct. 

21 Q. ----and then he would do the same when---- 

22 A. Correct. 

23 
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1 

2 

3 

A. 

Q. 

	you came on shift, right? 

Correct. 

How long did that relationship go on? 	How long were you 

4 two doing that? 

5 A. Roughly 5 to 6 months. 

6 Okay. 

A. I can't give a Precise date, but-- 

8 Q. Of course. 

9 A. 	roughly in that ballpark. 

10 Q. But about 5 or 6 months? 

11 A. Correct. 
/VAS 

12 Q. Okay during that time, did you get to know Lieutenantgralla 

13 pretty well? 

14 A. Professionally, yes. 

15 Q. Right. 

16 A. Personally not so well, correct. 

17 Q. But professionally you did? 

18 A. Yes. 

19 Q. Okay did you get to know him well enough professionally to 

20 form an opinion about him as an Officer? 

21 A. Absolutely. 

22 [END OF PAGE] 
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1 	Q. 	And what is that opinion? 

2 
	

A. 	My professional opinion of Lieutenant 
	

is that he is a 

3 great outstanding military officer. He embodies the Army values 

4 based off of what I know of him. I couldn't think of anyone more 

5 that I would rather serve with, go to war with, protect my life, and 

6 who I would rather count on than Lieutenan1011111) AX/.4-5 

	

7 
	

Q. 	Okay now are you aware of the incident that we're here 

8 about today? 

	

9 
	

A. 	I have been made aware of it, yes, correct. 

	

10 	Q. 	Okay so you--you weren't there, but you know what happened 

11 essentially? 

	

12 	A. 	Correct. 

	

13 	Q. Now the fact that that happened does that change your 

14 opinion about what you just said about him2 

	

15 	A. 	None whatsoever. 

	

16 	DC: Okay great. Thank you. 

	

17 	MJ: Cross? 

	

18 	TC: Just quickly, Your Honor. 

	

19 	 CROSS-EXAMINATION 

20 Questions by the trial counsel: 

	

21 
	

Q. 	So let's be clear, you weren't ever actually at the 

22 incident, correct? 

	

23 
	

A. 	No. 
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1 Q. 

0;43 
Lieutenantelanever talked to you about the incident? 

2 A. Never. 	The entire time during our deployment downrange, he 

3 only told me that he was under review and that was all. 

4 Q. Okay and basically you're basing your opinion, your 

5 testimony, solely on your observations as Lieutenantilillaas a 
A.):/e3 

6 battle captain? 

7 A. Correct our interaction between the two. 

8 Q. As a battle captain? 

9 A. Correct. 

1 0 TC: Thank you. 

11 MJ: Redirect? 

12 DC: No redirect, Your Honor. 

13 MJ: Any of the panel members have questions? 

14 [All members indicated a negative response.] 

15 MJ: Evidently not. 	Permanent or temporary excusal? 

16 DC: Permanent, Your Honor, is fine. 

17 MJ: Any objection? 

18 TC: No objection, Your Honor. 

19 [The witness was duly warned, permanently excused, and withdrew from 

20 the courtroom.] 

21 DC: Thank you, Your Honor. 	Next the defense calls Mrs. UM 

22 lb 4-- Li 

23 MJ: All right. 
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1 	DC: The accused's wife. lo_L/ 

2 MRS. 	 civilian, was called as a witness for the 

3 defense, was sworn, and testified as follows: 

	

4 
	

DIRECT EXAMINATION 

5 Questions by the trial counsel: 

	

6 
	

Q. Would you please state your name for record? 

	

7 
	

A. 	 446-Y 

	

8 
	

Q. 	Okay and you're the wife of the accused in this case? 

	

9 
	

A. 	Yes, I am. 

	

10 	TC: Thank you very much. 

11 Questions by the defense counsel: 

	

12 	Q. Good afternoon 
	 “-y 

	

13 	A. 	Hello. 

	

14 	Q. 	Thank you for your testimony today. I just want to ask you 

15 a few questions, and I want to give you the opportunity to tell the 
/1.);/e. 

16 panel members a little bit about11111111111lithe man, the husband, 

17 and the father apart from all the testimony we've heard about him as 

18 the officer up to this point. 

	

19 
	

A. 	Um-hmm [indicated' n affirmative response]. 

	

20 
	

[END OF PAGE] 
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1 	Q. 	First of all I'd just ask you to tell us a little bit about 

2 your family. How many children do you have? 

A. 	We have three children. 

A. 	 is 7, Imis 4, ands= is 2. 
Q. 	And what are their names and ages? 
	

"2 -75 

6 	Q. 	Okay. 

A. 	Turned 2 in February. 

61E6 Q. And how long have you and 	been married? 

A. 	We'll be married 8 years September 29th of this year. 

10 We've been together for 10 years. 

11 	Q. 	Okay. Now before the Army, tell us a little bit about the 

12 places that you lived and the things that you did with your family. 

13 	A. 	I met my husband-in 1994 at the College of Charleston, and 

14 I was a freshman, he was an upper classman, and well anyway, we got 

15 married. We dated for about 2 years, we got married, started a 

16 family. I completed my degree. :He went on to the master's course. 

17 He graduated with a degree in psychology, went onto Webster 

18 University to get his Masters in Counseling. 

19 	 After getting his counseling degree, he worked with--he was 

20 a treatment coordinator who worked with foster children who obviously 

21 had a lot of problems. His job there was to pretty much plan or 

22 coordinate their treatment, meaning if there were problems in school, 
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1 he was there. If there was a problem at home, he was there, all the 

2 stuff that goes along with a counselor. 

3 	 Once he got his--I'm sorry he did that while he was getting 

4 his master's degree. Once he got his degree in counseling, he did 

5 his internship with drug and alcohol abuse. After completing that 

6 and getting his degree, he went on to be a counselor for sexual-- 

7 juvenile sexual offenders. He worked with, of course, juvenile 

8 delinquents that had a lot of problems there, and it was one of those 

9 things when we were in college, he always said he was going to be in 

10 the military, "I'm going to be in the military." "Okay. We are 

11 going to travel the world. Okay." We were young, and once we 

12 started having kids, that kind of was put on the back burner for a 

13 little while, and one day when I was at home with post partum 

14 depression blues after I had my second child, he came and said, "I'm 

15 going to take you out to lunch." "Okay." And we ran into the Army 

16 recruiter, got to love them, and a few months later, he was in the 

17 military. 

18 	Q. 	Okay. 

19 	A. 	He left November 7th of 2000. I remember that day because 

20 it was an election year, and he left to go to basic training. At 
64"o 

21 that time, it was just 111101andillip at that time, all of the 

22 things that he did up until that point before in the civilian world, 

23 as you can see, my husband's a large man, but he was a lot larger in 
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1 the civilian world. He got healthy, and he was at one time 317 

2 pounds and a lot of people can't believe that, but he did a lot of 

3 exercise, he lost the weight, and joined the military lost even more 

4 weight. I was like, "Oh my gosh, what happened to my husband?" And 

5 he made a lot of sacrifices along the road for us. 

	

6 	 The reason why he joined the military was because he wanted 

7 to secure our financial status--our financial state as a family, and 

8 we thought that--he thought the best way to do that would be to join 

9 the military, and the military does have it's benefits, and I can 

10 definitely say that. I have reaped the benefits of Uncle Sam. I 

11 have, but at the same time, a lot of sacrifices on all of our part 

12 have also come into play. 

	

13 	 For the 3 years that my husband has been in the service, we 

14 might have had him at home in the house for maybe 18 months, so a lot 

15 of time was spent away from the kids, and when he came home from 

16 Iraq, it was the first time that my 4 year old had his dad home for a 

17 birthday party because he was always training or in the field or TDY 

18 or whatever, and as a family we accepted that. We did. 

	

19 	 There is nothing more than--there is nothing more that my 

20 husband loves than waking up in the morning and putting on his 

21 uniform. He walks taller, he loves the military, he's always wanted 

22 to be a police officer, and being an MP officer and in the military 

23 is like having his cake and eating it too. 
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1 	 I can't think of anything else that he would rather do, and 

2 I love my husband very much. I want him to come home with me 

3 tonight, and say good night to our children, and our family has been 

4 through a lot because of this whole situation. 

	

5 	 Before he deployed to Iraq, he was--there was a field 

6 training for at least the month of January. He came home and I 

7 thought for sure that they were going to have 30 days leave before 

8 they deployed, but in that situation it didn't happen. They 

9 continued to train up until the time that they left. My husband 

10 probably has not had a decent night's rest since a year and a half. 

	

11 	 After the incident occurred, he called me and he apologized 

12 to me, and I said, "Honey, what's wrong? What's wrong?" And he 

13 said, "I'm so sorry. I'm so sorry, Honey. I messed up, and I'm 

14 sorry, and I put my soldiers in a bad position, and I put our family 

15 in a bad position." And I told him no matter what we're in this 

16 together, and I love him very much, and that I said, "well can you 

17 give me--can you let me know what happened?" And if I was in my 

18 husband's position, I would have done the same thing if not worst, 

19 and I told him that I admired him and that I have so much respect for 

20 him and I think that he's so much of a better person than what I was. 

	

21 	 I thought for sure that after the incident occurred that he 

22 would be sent home, and I didn't know everything that had gone on. 

23 He just said that something bad happened, and he was sorry for that. 
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1 I thought that he would come home, we would PCS, go to South 

2 Carolina, and that would be the end of it, but instead, my husband 

3 completed the entire 11 months of the deployment before he returned 

4 home, and for him to get up everyday and go to work and put on a 

5 smiling face, and I asked him why, you know. "You're under charges 

6 and obviously the military doesn't want you. I don't understand, why 

7 do you keep doing it?" And he said, "Because it's not about me, but 

8 it's about the soldiers that depend on me, and I have a job to do, 

9 and I have a responsibility to them." 

10 	 And I love my husband very much. He is so much of a better 

11 person than what I am because I don't think I would have done the 

12 same thing. I really wouldn't have. I know I wouldn't have. 

13 	 We'v been through a lot, and even after he came home in 

14 February, he doesn't sleep quite the same. He gets up two, three 

15 times a night. He gets up early in the morning, he goes to the gym, 

16 he comes home for lunch, he goes back to the gym, at night he goes to 

17 spinning class just to stay busy, and I think that's just the way 

18 that he deals with the frustration and the stress, but I've had so 

19 many people come up to me and say, "Oh, is your husband still on 

20 leave?" "Oh, is he working at battalion?" And not exactly, and why 

21 what's going on? Why is it still--it's been a year, and everyday-- 

22 not a day goes by that he doesn't think about his actions and the 

23 things that he has seen and been through. 
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1 	DC: Thank you, Ma'am, very much. 

2 	Ar2 That's all if have. No further questions. Captain 

3 1111111i may have some questions. 

4 	TC: No questions from the government. 

5 	MJ: Any of the panel members have questions? 

6 [All members indicated a negative response.] 

7 
	

MJ: No. Temporary or permanent excusal? 

8 
	

DC: Permanent is fine, Your Honor. 

9 
	

TC: No objection. 

10 [The witness was duly warned, permanently excused, and withdrew to 

11 the rear of the courtroom.] 

12 	MJ: Are you prepared to go forward, captaining', or do you 

13 need a few minutes. 

14 	DC: May I just have--Your Honor, we'll go forward. 

15 	MJ: Okay. 

16 	DC: The last thing--the next to last thing we'd like to present 

17 is the accused would like to make an unsworn statement. He has some 

18 things to say to the court. 

19 	MJ: All right. 

20 	DC: If it'S acceptable to you, Your Honor, and the members if 

21 he could just stay--he'll--but if he can just stay here instead of 

22 taking the witness chair. 
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1 	MJ: That's fine. Let me tell the panel members a few things 

2 	first. 

3 	 Now the accused is going to make what' we call an unsworn 

4 statement, and the court will not draw any adverse inference from the 

5 fact that he's elected to make this statement, which is not under 

6 oath. An unsworn statement is an authorized means for an accused to 

7 bring information to the attention of the court and must be given 

8 appropriate consideration. The accused cannot be cross-examined by 

9 the prosecution or interrogated by court members or me upon an 

10 unsworn statement, but the prosecution may offer evidence to rebut 

11 statements of fact contained in it. 

12 	 The weight and significance to be attached to an unsworn 

13 statement rests within the sound discretion of each court member. 

14 You may consider that the statement is not under oath; it's inherent 

15 probability or improbability, whether it is supported or contradicted 

16 by evidence in the case, as well as any other matter that may have a 

17 bearing upon its credibility. In weighing an unsworn statement, you 

18 are expected to use your common sense and your knowledge of human 

19 nature and the ways of the world. 
i6-:2 

20 	 Captain'''. you may proceed. 

21 	DC: Your Honor, at this time, we'd like to present an unsworn 

22 statement from the accused, Lieutenant 16411i 
23 	MJ: All right, Lieutenant 
	go right ahead. 
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1 	 UNSWORN STATEMENT sivirssaim;1€1.-) 

	

2 	LIEUTENANT 	 ., the accused, stood at the defense 

3 table and made the following unsworn statement: 

	

4 	ACC: Gentlemen, Ma'am, I just want you to know that I'm hearing 

5 a lot today, but what I would like to convey is that I did not plan 

6 for this incident to happen. I have come to love the Army and the 

7 job that I was given to do. If I can't have that, I ask that you 

8 leave me in a position where I can support my family and care for 

9 them the best way I can. What in essence I'm asking you is that I'm 

10 allowed to go home tonight and put my children to bed and wake up and 

11 show them that I'm still there. I'm asking you to leave me in a 

12 position where I can complete and fulfill my obligations to my wife, 

13 to fulfill promises I made to her. 

	

14 	 I wish it never happened, but that goes without saying. 

	

15 	 That's all I have, thank you. 

	

16 	MJ: Anything else, Captain NMI 

	

17 	DC: Yes, Your Honor, one last thing and that is that I'd like 

18 to play a tape for the members. It's been previously introduced as 

19 Defense Exhibit Bravo, and this is a tape recording of the unsworn 

20 statement made by the accused at the Article 32 hearing on 15 May. 

	

21 	KT: And what I advised you, of prior to the statement that 

Iliiiii 

	

22 	Lieutenant 	has just made concerning it being an unsworn 

23 statement is true of this statement as well. 
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1 [The DC published DE B to the members.] 

. 2 	DC: Your Honor, with that, the defense rests. 

3 
	

MJ: All right, any rebuttal? 

4 
	

TC: No, Your Honor. 

5 
	

MJ: All right, I'm going to take, well I'm going to ask the 

6 panel to excuse us for actually it should be about 3 minutes tops. 

7 The rest of us are going to stay in the courtroom, so if you'd excuse 

8 us, I've got to talk to counsel. 

9 	[The court-martial recessed at 1505, 1 July 2004.] 

10 	 [END OF PAGE] 
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1 [The session was called to order at 1506, 1 July 2004.] 

2 	MJ: All right, you may be seated. Let the record reflect that 

3 the members are absent, ut everyone else is still present. 

IiiiiiS 

	

4 	 Now Captain 	based on what Lieutenant 	said in 

his unsworn here in court today, are you going to be arguing for a 

6 dismissal rather than jail time? 

7 	DC: No, Your Honor, not going to argue for a dismissal. 

	

8 	MJ: Okay because essentially that's what he asked for in his 

9 unsworn. 

	

10 	DC: Your Honor, my understanding of essentially what he was 

11 saying was that he certainly does not want confinement. I think my 

12 take of it was--what I heard him say was that at least no 

13 confinement. 

	

14 	MJ: Well in my notes he says, "If I can't have the Army, I ask 

15 to be left in a position to care for my family, I be allowed to go 

16 home tonight." 

	

17 	DC: Yes, Your Honor. 

	

18 	MJ: Which to me says, "I'd rather have a discharge than go to 

19 jail." I just want to make sure. 

	

20 	 Is that what you're asking for, Lieuten.antimi, is--is do 

21 you want your counsel to argue for a discharge or do you want him to 

22 argue no discharge no jail? 

	

23 	ACC: No discharge no jail. 
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1 	MJ: Okay that's fine because if you're going to argue for a 

2 discharge, there's certain warnings I need to give you. 

3 	ACC: Roger, Ma'am. 

	

4 	MJ: And I wanted to make sure you weren't going there without 

me giving you the proper warnings that's all. Okay. Mighty fine. 

6 Sit down. 

7 	[The DC did as directed.] 

	

8 	MJ: Then in that case, bring the panel back in. Both sides 

9 ready for argument? 

	

1 0 
	

TC: Yes, Your Honor. 

	

1 1 
	

DC: Yes, Your Honor. We'll argue before the instructions? 

	

12 
	

MJ: I'll give them a little bit but not much. 

	

13 
	

DC: Yes, Your Honor. 

	

14 
	

MJ: Basically that they're going to hear argument. 

	

15 
	

DC: Yes, Ma'am. 

	

16 	[The session recessed at 1507, 1 July 2004.] 

	

17 	 [END OF PAGE] 
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1 [The court-martial was called to order at 1508, 1 July 2004.] 

	

2 	MJ: You may be seated. Let the record reflect that the members 

3 have rejoined us; so all parties are once again present in court. 

	

4 	 Members, at this point in time what you're going to hear 

are the arguments of either side. Arguments are just that, 

6 arguments; they are not facts. They are each sides attempt to sway 

7 you as to which way you should go concerning the sentence in this 

8 case. The government will go first. 

	

9 	TC: Sir, members of the panel, this is a tough case. It's a 

10 sad case. My job as government counsel is to represent the United 

11 States Government, and make no mistake about it, the United States 

12 Government and the United States Army is a victim in this case. 

.13. 	 Your job, as panel members, is to craft the appropriate 

	

14 	punishment for what Lieutenant 	did. Let's take a moment and 
ik); /4_5 

15 talk about what Lieutenantilla did. 

	

16 	 You've heard that he was a platoon leader in Iraq. Part of 

17 his job was running a police station and coaching and mentoring the 

18 IPs, the Iraqi Police, who we heard had a lot of problems. 

	

19 	 One day, three Iraqi detainees try to break out. They are 

20 stopped, and take note, it's not until the next day, the next morning 

21 after LieutenantWOMOlhad time to stew about this all night, to 

22 think about it that he comes into the police station the next 

23 morning, and he goes and grabs his subordinates. He doesn't do it 
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14 Lieutenant 

himself. He goes and gets his subordinates and says, "Bring those 

2 Iraqis in here." 

3 	 They bring them in, and you heard what happens in front of 

4 his subordinates. He takes a guy by the back of the neck, throws him 

5 towards the hole, "Did you do this?" and bam [slamming his fist into 

6 the palm of his other hand], hits the first one, bam [slamming his 

7 fist into the palm of his other hand] hits the second one, and even 

8 as one of his NCOs is trying to pull him off, he kicks a third one. 

9 	 He treated those Iraqis like dogs, as if your dog had 

10 crapped on your living room floor and you're probably in your family 

11 room and said bring that dog in here, and you took that dog and you 

12 slapped it around [slapping his hands together] and you took his nose 

13 and you rubbed his face in the dog crap. That's equal to what 

did. He treated those Iraqis like dogs. 

15 	 Now defense is going to get up here, and they're going to 

\ 1)114 16 want you to consider Lieutenant 	, and the government agrees. 

17 You have to consider Lieutenant 	what his is, what he did, the 

18 type of officer he is, and the crime he committed. The fact that 

19 he's an officer, a police officer, an MP who in front of his 

20 subordinates beats Iraqis, beats prisoners. An MP who had a special 

21 trust, a special job to care take detainees, to care take prisoners, 

22 and to take care of them not to beat them. 
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1 himself. He goes and gets his subordinates and says, "Bring those 

2 Iraqis in here." 

3 	 They bring them in, and you heard what happens in front of 

4 his subordinates. He takes a guy by the back of the neck, throws him 

5 towards the hole, "Did you do this?" and bam [slamming his fist into 

6 the palm of his other hand], hits the first one, bam [slamming his 

7 fist into the palm of his other hand] hits the second one, and even 

8 as one of his NCOs is trying to pull him off, he kicks a third one. 

9 	 He treated those Iraqis like dogs, as if your dog had 

10 crapped on your living room floor and you're probably in your family 

11 room and said bring that dog in here, and you took that dog and you 

12 slapped it around [slapping his hands together] and you took his nose 

13 and you rubbO -his face in the dog crap. That's akin to what 
P;k5 

15 	 Now defense is going to get up here, and they're going to 

16 want you to consider Lieutenant...1B and the government agrees. 

Iiiiiii 17 You have to consider Lieutenant 	what his is, what he did, the 

18 type of officer he is, and the crime he committed. The fact that 

19 he's an officer, a police officer, an MP who in front of his 

20 subordinates beats Iraqis, beats prisoners. An MP who had a special 

21 trust, a special job to care take detainees, to care take prisoners, 

22 and to take care of them not to beat them. 
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Iiiiii, 1 	 But this case is bigger than Lieutenant 	It's bigger 

2 than a simple assault--an assault case. It's bigger than 

3 maltreatment of prisoners. It's bigger than that. It's bigger than 

4 the impact it had on the platoon, the company, the greater unit. 

5 	 Do you want to know why that unit stayed together? You've 

6 heard it. It wasn't because of Lieutenant 	He committed a 

7 crime; he was gone. It was because of the NC0s, the platoon sergeant 

8 who did double duty to keep that unit together. That's why that unit 

9 kept going, not because of Lieutenant 	He let his family down, 

10 and he let his unit down, and it's bigger than that. It's bigger 

11 than the MP mission in Iraq. It's going to affect that. It's going 

12 to affect our mission in Iraq. 

13 	 How do you think this is going to play when the Iraqis hear 

14 about this? Are they more likely to be waving at us now or shooting 

15 at our convoys? This is not good for winning the hearts and minds of 

16 Iraqis. 

17 	 How is this going to play on the folks back home? What are 

18 they going to think about United States Army officers, of the 

19 military police officers? What are they going to think? What are 

20 people around the world going to think of military police officers, 

21 of U. S. Army officers, of what we're doing in Iraq? What are they 

22 going to think? 
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1 	 And beyond that, beyond all the factors the government's 

2 just mentioned, the government wants you to think about one factor 

3 above everything else. Consider all the factors we've just mentioned 

4 including Lieutenant 	 is crimes, everything, but think about 

5 deterrence. When you craft your punishment, take deterrence into 

6 your mind. What's it going to take to send a message to Lieutenant 

7 	 to all the MPs in this room that his type of conduct is not 

8 tolerated, because of right now, the message that's being sent from 

9 the MPs outwards is that this is not a big deal. This is a slap on 

10 the wrist [slapping his wrist with his open hand]. 

11 	 When you get a chance, look at his OERs including the one 

12 from the timeframe of the offense. Look on there how they handled 

13 this, but there's one problem. In none of the OERs nothing is 

14 mentioned about this. It's as if the MPs just want to sweep it away, 

15 make it go away, but it hasn't gone away. It's in front of you. 

161111 16 	 What Lieutenan 	did has to have consequences. What 

17 MPs do has to have consequences. What we do has to have 

18 consequences. What you do here today, it will have consequences not 

19 only on Lieutenant 	on all the MPs in this room, but on the MPs 

20 outside this courtroom, outside these doors, the ones in Iraq, the 

21 ones downrange. 

22 	 The government's asking you for two things. The 

23 government's asking you for a dismissal, the government's asking you 
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1 for confinement time. The confinement time, whatever time the panel 

2 thinks is sufficient, in combination with a dismissal sending a 

iiiiiik 3 message to the Lieutenant 	the MPs in this room, and beyond 

4 these doors, beyond thls courtroom that this type of conduct is not 

5 tolerated. We don't treat detainees, Iraqis, like dogs. 

6 	 Sir, members of the panel, unfortunately rightly or wrongly 

7 anything less than a dismissal and confinement time, unfortunately 

8 it's going to send the wrong message. It's going to send a message 

9 that hey, it's okay to do this. It's just a slap on the wrist, but 

10 if you do give a dismissal and the proper time of confinement, you 

11 will show Lieutenant 	all the MPs in this room and beyond this 

12 courtroom that this type of conduct is not tolerated. 

13 	 Thank you. 

14 	MJ: Captaid111111111 

15 	DC: Colonellillika Sir, Gentlemen, Ma'am, duty, honor, and 

16 courage. Duty, honor, anf courage three of the fundamental values 

17 part of the seven Army values along with integrity, sacrifice or I'm 

18 sorry selfless service. Fundamental Corps principles that we want 

19 not only our officers but our soldiers to have, to live, to embody, 

20 duty, honor, and courage. Those three words I--I highlight because 

21 the tape I just played before I sat down, Lieutenant 	hanked 

22 his men, his men, the first time he had gotten to talk to them and it 

23 was kind of just hard to understand at the beginning of the tape, he 
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1 was saying that, "I haven't had a chance to talk to you because I've 

2 been pulled from the platoon and there's been an investigation. I 

3 haven't had a chance to talk to you." That 32 was his first chance 

to talk to his men .after all those months, SergeantilliSergeant)44- 

5 11111111 Sergeant...were sitting in the back of this very room, 

6 he thanked them for their duty, honor, and courage. He told them 

7 that they showed him what duty, honor, and courage was all about. I 

rain 8 submit to you that that is, in fact, true, but Glenn 	represents 

9 those same values, duty, honor, and courage. 

10 	 He went to Iraq, did his duty, deployed in difficult, very 

11 difficult circumstances. We heard significant evidence from both 
46— c?. 

12 platoon leaders, Colonel...liked at length about the mission, 

13 we heard about the impact it had on his family, you know, being 

14 deployed being away from 4ome. He went and he did his mission. He 

15 made a mistake. He made a mistake. 

16 	 All of you are officers; you've been commanders or have 

17 been around soldiers at least. How many soldiers do you see that 

18 make a mistake and they just go, you know, someplace bad. They don't 

19 come back from it. They make a mistake, they know they're in 

20 trouble, they know they're facing charges, what do they do? They 
)1,‘ 

21 just become a bad soldier. They give up. Lieutenant."' got a new 

22 job and soldiered on. He soldiered on. He made a mistake. He made 

23 a mistake. 
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Talk about honor and courage. In today's environment in 

2 the military in the Officer Corps especially, words like--terms like 

3 zero defect, zero tolerance are thrown around. We're human beings. 

4 All of--each of you are a human being. 	 a human being. 

Baghdad Iraq _in July 2003 was hell. I don't know if John 

6 Wayne said it first or somebody else, but war is hell. It is bad. 

7 It's hard. It's stressful. Human beings are just that. They're 

8 human beings. We're not robots. Stressors, lack of 'sleep, it's not 

9 an excuse. Please, I don't want you to couch my statements in those 

10 terms. Glenn Aiiiii, has never made an excuse, and I don't offer these 
11 things to you today as an excuse. In fact, he pled guilty. He's 

12 here today--the first thi.ng we did this morning was he pled guilty. 

13 He pled guilty to conduct unbecoming an officer, that's what he did. 

14 It happened. He has never denied that this happened. Never asked 

15 any of his subordinates to cover it up, and in fact, on that tape, 

16 that's what he was doing. He was thanking them, thanking them for 

17 doing the right thing. That speaks volumes about the character of 

18 this man. So I don't offer these stressors, I don't make these 

19 arguments as an excuse because there is no excuse. There is no 

20 excuse. That's why this was a guilty plea, and that's why you're 

21 here for sentencing only not to find out whether he's guilty or not. 

22 ,But those stressors still should be considered. 
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1 	 I asked each of you at the beginning today if you would--if 

2 it was a fair question, fair to expect you to consider those 

3 extraneous factors, those stressors. What did we hear? Fourteen, 

4 16-hour days everyday, 7 days a week, 30, 31 days a month. For 

5 months this had gone on. 

6 	 The constant threat of attack, force protection issues, 

7 different police stations had been mortared, just us your own 

8 knowledge. We've all watched TV, we've all read the paper, we've all 

9 been following what's been going on. Police stations are very 

10 commonly attacked. There weren't maneuver units out in that area at 

11 that time. It was these guys. It was the MPs in their armored 

12 HMMWV, no tanks, no Bradleys. They were out there in the middle of 

13_ Baghdad doing the mission, doing the job. 

14 	 In a 5 second period on 30 July 2003, made a 

15 mistake. He made a mistake. He never hid from that. He never 

16 denied that. He never ran from that, but it is a fundamental 

17 principle of our law, of our society that punishment should fit a 

18 crime. Punishment should fit a crime. 

19 	 CaptainIIIIIIIIII the government representative, today 

20 argues that we've got to send a message. What is everybody going to 

21 think? What is everybody going to think? I believe he said that 

22 many times. What is everybody going to think if we don't hammer this 

23 guy? What is everybody going to think? What are Iraqis going to 
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1 think? What are Americans going to think? What are MPs going to 

2 think? 

3 	 They're going to think exactly what is true, and that is 

4 that we have a man who made a mistake, he's been punished, and he's 

being allowed to recover from that. They're going to look at this 

6 exactly the way that it should be looked at. That he got his day in 

7 court, that a fair and impartial panel of officers reviewed the 

8 evidence, they reviewed the mitigating and extenuating circumstances, 

9 and they gave him a punishment which was deserved, and that 

10 punishment, which is deserved, Gentlemen, Ma'am, is not to go to 

11 	jail. 

12 	 This event, this incident doesn't warrant jail time. If he 

13 was an enlisted soldier, he would have gotten an Article 15 for this. 

14 It doesn't deserve dismissal from the service either. Who among us, 

15 and obviously I don't know all of your backgrounds we haven't talked 

16 in detail, but I bet each and everyone of you, because you're human 

17 too, you've made mistakes at different times in your life. You've 

18 made mistakes. Maybe not to the same extent as this, maybe not of 

19 the same nature, or the same magnitude,.but you've made mistakes, and 

20 while I don't askayou to excuse them, I would never ask you 
A/4.0%5 

21 what Lieutenant1111111did, all I would ask for you to do is 

to excuse 

to try to 

22 understand, try to understand how it could have happened and why it 

23 happened. 
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1 	 Lieutenant 	said to you a few minutes ago he never 

2 planned for this to happened. It just happened. It just happened. 

3 It was a mistake. It was a mistake. 

	

4 	 But the other thing that I ask you to consider in coming to 

5 a fair and appropriate sentenn .bere is everything else that you 

6 heard today after Captain 111111111read the stipulation of fact to 

7 you, after it was explained to you what happened. You heard from a 

8 great number of witnesses all across the spectrum. You heard from 

9 some of his NC0s, his subordinates, Sergeant 	and Sergeant 
h‘- 

lo NO who witnessed the incident. These guys weren't hurt. The 
11 Iraqis weren't injured; again, that doesn't excuse it. That doesn't 

12 make it okay, but it shows that it was not an aggravated incident. 

13 It was a simple assault. He crossed the line, made a mistake, and 

14 they both would go to war with him again, com lete confidence in him. 

	

15 	 His platoon sergeant, Sergeant 	same thing, 

16 absolutely has complete confidence. Said he was a great officer. 

17 Would go to war with him again as well. 

	

18 	 Then we heard from some of the officers. Major111111who 
6" 

19' worked with--was the battalion X0, worked with Lieutenant 

-20- during a platoon exercise out at Grafenwoehr before the deployment. 

21 Supervised him as the battalion maintenance officer long before the 

22 deployment a significant period of time where as the XO he supervised 

23 that platoon leader nothing but great things to say about this man. 
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i6-z/ak_ 

	

1 	 Fellow platoon leaders, LieutenantIIIIIIIIIIII, Lieutenant 

2 111111.1111 great things to say about this officer. Captaini111111110 

3 1111111111rnd Captain John." two fellow staff officers in the S3 

4 shop for 709th. Great things to say about this officer, but most 

5 notable, most notable is Colonel--Lieutenant Colonel 

6 the battalion commander. Granted the period of time while Lieutenant 

	

7 	was a platoon leader working for him was not that long of a 

8 period of time, but he did have a chance to observe and evaluate the 

9 work that that platoon was doing. He said that there was no problem 

10 *with=it. 

	

11 	 He had 27 platoons, roughly, that he was dealing with. A 

12 battalion the size of a typical brigade with so many companies and so 

13 many missions and issues going on, so he, of course, _is not going to 

14 have a lot of specific information about each individual platoon 

15 leader out there. He was only in commandlfor a month before this 

16 incident. But he knew enough; he had been able to gather enough to 

17 say that he was doing a good job. There certainly wasn't any-- 

18 weren't any reports of any--any problems besides this one incident. 

	

19 	 But he did get to know him very well when he bedame a 

20 member of his battalion battle staff nothing but glowing remarks from 

21 Colone1.111111kabout Lieutenant."... Lieutenant Colonel, Military 

22 Police Corps Officer, 18 years of service, company commander in 

23 Dessert Storm, battalion commander in Iraqi Freedom, and in the 
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1 middle years worked at the school house at Fott Leonardwood training 

2 MP officers, this guy is one of the leaders of the Military Police 

3 Corps. He said, "Anywhere anytime I would go with this man." 

	

4 	Anywhere, anytime. 	 b6-9 

	

5 	 Lieutenant Colonel Milliknows this man. :;He's worked 

6 with him. He's been in Iraq. He's been in Baghdad. He talked about 

7 .the battalion TOC, that's where he worked. He's been in that 

8 situation. Gentlemen, Ma'am, that is what the Army is all about. 

9 That is what the Army is all about. 
AniP 

	

10 	 is a warrior. He's a soldier and officer who 

11 represents the seven Army Values. He lives them. In a time, when I 

12 mentioned before, zero defect, zero tolerance, those words are thrown 

13 around, he had the moral, personal courage, and integrity to stand up 

14 and say, "Hey, I did it. I made a mistake." I hope when I look in 

15 the mirror at night, I hope that I would have the same moral courage 

16 and integrity to do that same thing. I certainly hope that I would, 

17 and I'm sure each of you, hopefully none of us will ever be put in 

18 that situation, but this man has been put in that situation, and he 

19 did the right thing. He did what he was supposed to do. He made a 

20 mistake, didn't run from it, didn't hide from it, didn't deny it. 

	

21 	 There's all sorts of things in that red book over there 

22 [indicating the MCM) on my desk, games we could have played, motions 

23 we could have filed, arguments we could have made to try to make this 
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1 thing go away, but we didn't do that. He pled guilty, and he's here 

talt,S 

3 	 Lastly, just want to highlight what we heard about 111111, 
4 OM as a man. You heard from his wife. Mrs. aligralligg, -17‘ 
5 testified. Clearly this has $cleen a terrible, traumatic event on that 

166 6 family--on the 	family. It's affected him immensely. It's 

7 affected her. It's been a difficult time for them. 

8 	 When I ask you or when you consider punishment, please 

9 consider the personal difficulties. It's not on his record, you 

10 know, the 'punishment that he's, you know, the difficulties. You 

11 can't put that on paper and put that in somebody's file. Okay but 

12 that is punishment. It's been a terrible, terrible time for them. 

13 He was relieved, although it wasn't a "Relieve-for-Cause" NCOER 

14 	[sic], he was suspended, essentially stripped of his leadership 

15 position, taken away from his men, men that he had sweated and fought 

16 and bleed with before the deployment and during the initial phases of 

17 combat operations. He was taken from them and put into a battalion 

18 staff job. That right there, being stripped of your men in that 

19 position, you all have held positions of leadership, that's--you care 

20 about your people, and we know he does. We've heard significant 

21 evidence that he really cares and has always cared, and that has been 

22 of the utmost importance to him. That's also a form of punishment. 
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1 	 The juglge is going to instruct you. In a few moments, 
b6-;, 

2 Colonel IIIIIIIwill instruct you of the different options that you 

3 have when you go back into the deliberation room. One of the things 

4 she's going to tell you is that you have the optfion to give him no 

5 punishment whatsoever. As someone--I certainly would submit to you 

6 that that is something to seriously consider. Seriously consider 

7 giving him no punishment. He's been through enough. 

fU- 
8 	 Captain... talked about this as an aside, sweeping 

9 this thing under the rug. We're at a court-martial. We're at a 

10 court-martial. I don't think anything has been swept under the rug 

11 here. It may not be on his OER, but he has a federal conviction 

12 because he was court-martialed, he pled guilty. He's got a federal 

13 conviction. Nothing has been swept under the rug, and a conviction 

14 also is punishment. 

15 	 He--his--the rest of his life is impacted because of this 

16 5-second incident in the heat, in the stress, in the midst of combat 

17 operations when he crossed the line. The rest of his life is marked. 

18 He'll never, in or out of the Army, never go before a promotion board 

19 or a civilian employer without having to deal with this. Never, and 

20 that's if you give him no punishment. He's already got that. Never 

21 will he be able to walk away from that, and that truly is tragic, but 

22 that also is a punishment. That also is a punishment. 
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1 	 Now if you don't feel comfortable or whatever--you're not 

2 comfortable with the option of no punishment, you also can give, and 

3 the sentence instructions will demonstrate this when the judge 

4 provides that to you a little bit later, you can also just order that 

5 he get a reprimand. 

6 	 There's no requirement, there is no mandatory minimum in 

7 the military, and that's a good thing because it allows you to 

8 consider all those,extenuating and mitigating factors that must be 

9 considered about performance about, you know, outside factors, 

10 personal life, the impact on the family, the impact on the Army, and 

11 I submit to you, Gentlemen, that the Army is worse off--we're worse 

011111111 
Aflk 

12 off without 	 in our Officer Corps. I submit to you that 

13 we are worse off. 

14 	 So please consider, if not no punishment, at worst a letter 

15 of reprimand. Let Lieutenant 	go home tonight and tuck his kids 

16 in and be there when they wake up in the morning, and let him put 

17 that uniform back on tomorrow and go back to work. 

18 	 Gentlemen, thank you, Ma'am. 

19 	MJ: All right, members of the court, you're about to deliberate 

20 and vote on the sentence in this case. It is the duty of each member 

21 to vote for a proper sentence for the offense of which the accused 

22 has been found guilty. Your determination of the kind and amount of 

23 punishment, if any, is a grave responsibility requiring the exercise 
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1 of wise discretion. Although you must give due consideration to all 

2 matters in extenuation and mitigation as well as those in 

3 aggravation, you must bear in mind that the accused is to be 

4 sentenced only for the offense of which he has been found guilty. 

5 You must not adjudge an excessive sentence in reliance upon possible 

6 mitigating action by the convening or higher authority. 

	

7 	 Now the maximum punishment that may be adjudged in this 

8 case is forfeiture of all pay and allowances, confinement for 12 

9 months, and a dismissal from the service. This maximum punishment is 

10 a ceiling on your discretion. You are at liberty to arrive at any 

11 lesser sentence. 

	

12 	 In adjudging a sentence, you are restricted to the kinds of 

13 punishment, which I will describe, or you may adjudge no punishment. 

14 There are several matters, which you should consider in determining 

15 an appropriate sentence. You should bear in mind that our society 

16 recognizes five principle reasons for the sentence of those who 

17 violate the law. They are: 

	

18 	 Rehabilitation of the wrongdoer; 

	

19 	 Punishment of the wrongdoer; 

	

20 	 Protection of society from the wrongdoer; 

	

21 	 Preservation of good order and discipline in the military; 

22 and 
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1 	 Deterrence of the wrongdoer and of those who know of his 

2 crimes and his sentence from committing the same or similar offenses. 

3 	 The weight to be given any or all of these reasons along 

4 with all other sentencing matters in this case rests solely within 

5 your discretion. 

6 	 Now this court may adjudge a reprimand being in the nature 

7 of a censure. The court shall not specify the terms or wording of 

8 any adjudged reprimand. 

9 	 This court may adjudge restriction to limits for a maximum 

10 period not to exceed 2 months. For such a penalty, it is necessary 

11 for the court to specify the limits of the restriction and the period 

12 it is to run. Restriction to limits will not exempt an accused from 

13 any assigned military duty. 

14 	 As I've already indicated, this court may sentence the 

15 accused to confinement for a maximum of 12 months. A sentence to 

16 confinement should be adjudged in either full days or full months, or 

17 in this case a full year. Fractions such as one-half or one-third 

18 should not be employed, so for example, if you adjudge confinement, 

19 confinement for a month and a half should instead be expressed as 

20 confinement for 45 days. This example should not be taken as a 

21 suggestion, only as an illustration of how to properly announce your 

22 sentence. 
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1 	 This court may sentence the accused to forfeit all pay and 

2 allowances. A forfeiture is a financial penalty, which deprives an 

3 accused of military pay as it accrues. In determining the amount of 

4 forfeiture, if any, the court should consider the implication to the 

5 accused and his family of such a loss of income. Unless a total 

6 forfeiture is adjudged, a sentence to a forfeiture should include an 

7 express statement of a whole dollar amount to be forfeited each month 

8 and the number of months the forfeiture is to continue. The accused 

9 is in pay grade 02 with over 2 years of service, thus, his total 

10 basic pay is $3,421.50 per month. This court may adjudge any 

11 forfeiture up to and included forfeiture of all pay and allowances. 

12 	 Now, any sentence, which includes either confinement for 

13 more than 6 months or any confinement and a dismissal will require 

14 the accused, by operation of law, to forfeit all pay and allowances 

15 during the period of confinement. However, if the court wishes to 

16 adjudge any forfeiture of pay and/or allowances, the court should 

17 explicitly state the forfeiture as a separate element of the offense. 

18 	 Now there's been some reference, through the testimony of 

19 the accused's wife, of him being the, essentially, the breadwinner 

20 for the family. When an accused has dependents, the convening 

21 authority may direct that any or all of the forfeited--forfeiture of 

22 pay, which the accused otherwise by law would be required to forfeit 

23 be paid to the accused's dependents for a period not to exceed 6 
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1 months. This action by the convening authority is purely 

2 discretionary. You should not rely upon the convening authority 

3 taking this action when considering an appropriate sentence in this 

4 case. 

5 	 You are advised that the stigma of a punitive discharge is 

6 commonly recognized by our society. A punitive discharge will place 

7 limitations on employment opportunities, and will deny the accused 

8 other advantages, which are enjoyed by those, I'm sorry, by one whose 

9 discharge characterization indicates that he has served honorably. 

10 A punitive discharge will affect an accused's future with regard to 

11 his legal rights, economic opportunities, and social acceptability. 

12 	 This court may adjudge a dismissal. You are advised that a 

13 sentence of a dismissal of a commissioned officer is in general the 

14 equivalent of a dishonorable discharge of a noncommissioned officer, 

15 a warrant officer who is not commissioned, or an enlisted soldier. A 

16 dismissal deprives one of substantially all benefits registered, I 

17 mean sorry, administered by the Veteran's Administration and the Army 

18 establishment. It should be reserved for those who, in the opinion 

19 of the court, should be separated under conditions of dishonor after 

20 conviction of serious offenses of a civil or military nature 

21 warranting such severe punishment. Dismissal, however, is the only 

22 type of discharge the court is authorized to adjudge in this case. 
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1 	 Finally, if you wish, this court may sentence the accused 

2 to no punishment. 

3 	 In selecting a sentence, you should consider all matters in 

4 extenuation and mitigation as well as those in aggravation. You 

5 should consider evidence admitted as to the nature of the offense of 

6 which the accused stands convicted, plus the evidence you heard 

7 concerning his good military character; his record for good conduct 

8 and efficiency; the fact that he was in combat; his education, which 

9 includes the Masters Degree in Counseling; and the character 

10 testimony that you heard from the various witnesses. You should also 

11 consider that a plea of guilty is a matter in mitigation, which must 

12 be considered along with all other facts and circumstances of the 

13 case. Time, effort, and expense to the government usually are saved 

14 by a plea of guilty. Such a plea may be the first step toward 

15 rehabilitation. 

16 	 During argument, trial counsel and defense counsel 

17 recommended that you consider a specific sentence in this case. You 

18 are advised that the arguments of counsel and their recommendations 

19 are only their individual suggestions and may not be considered as 

20 the recommendation or opinion of anyone other than such counsel. 

21 	 Now when you close to deliberate and vote, only the members 

22 will be present. I remind you that you all must remain together in 

23 the deliberation room during deliberations. I also remind you that 
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1 you may not allow any unauthorized intrusion into your deliberations. 

You may not make any communications to or receive communications from 

3 anyone outside the deliberation room by telephone or otherwise. 

4 Should you need to take a recess or have a question or when you've 

5 reached a decision, you may notify the bailiff who will then notify 

6 me of your desire to return to open court to make your desires or 

7 decision known. 

	

8 	 Your deliberations should begin with a full and free 

9 discussion on the subject of sentencing. The influence of 

10 superiority in rank shall not be employed in any manner to control 

11 the independence of members in the exercise of their judgment. 

	

12 	 When you have completed your discussion, then any member 

13 who desires to do so may propose a sentence. You do that by writing 

14 out on a slip of paper a complete sentence. The junior member 

15 collects the proposed sentences and submits them to the president who 

16 will arrange them in order of their severity. You then vote on the 

17 proposed sentences by secret written ballot. All must vote. You may 

18 not abstain. Vote on each proposed sentence in its entirety 

19 beginning with the lightest until you arrive at the required 

20 concurrence, which is two-thirds, or in this case, seven members. 

	

21 	 The junior member will collect and count the votes. The 

22 count is then checked by the president who shall announce the result 

23 of the ballot to the members. If you vote on all of the proposed 
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1 sentences without arriving at the required concurrence, you may then 

2 repeat the process of discussion, proposal of sentences, and voting, 

3 but once a proposal has been agreed to by the required concurrence, 

4 then that is your sentence. 

5 	 You may reconsider your sentence at any time prior to its 

6 being announced in open court. If after you determine your sentence 

7 any member suggests you reconsider the sentence, open the court and 

8 the president should announce that reconsideration has been proposed 

9 without reference to whether the proposed reballot concerns 

10 increasing or decreasing the sentence. I will then give you specific 

11 instructions on the procedure for reconsideration. 

12 	 Now as an aid in putting the sentence into proper form the 

13 court may use the sentence worksheet, which has been marked as 

14 Appellate Exhibit IV, and you will have that to take back into the 

15 deliberation room with you. 

16 	 In fact, Bailiff, would you please hand that to the - _ „ 	6.6-. 
illiiiiiiii 17 president, Colonel 	 -No, wrong Colonel. 

18 	[The bailiff did as directed.] 

19 	MJ: Now extreme care should be exercised in using this 

20 worksheet and in selecting the sentence form, which properly reflects 

21 the sentence of the court. If you have any questions concerning 

22 sentencing matters, you should request further instructions in open 

23 court in the presence of all parties to the trial. In this 
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1 connection, you are again reminded that you may not consult the 

2 Manual for Courts-Martial  or any other publication or writing not 

3 properly admitted or received during this trial. These instructions 

4 must not be interpreted as indicating any opinion as to the sentence, 

5 which should be adjudged for you alone are responsible for 

6 determining an appropriate sentence in this case. 

	

7 	 Now in arriving at your determination, you should select 

the sentence which will best serve the ends of good order and 

9 discipline, the needs of the accused, and the welfare of society. 

10 When the court has determined a sentence, the inapplicable portions 

11 of the sentence worksheet should be lined through. When the court 

12 returns, I will examine the sentence worksheet. The president will 

13 then announce the sentence. 

	

14 	 Now do counsel for either side object to the instructions 

15 as given or request other instructions? 

	

16 	TC: No, Ma'am. 

	

17 	DC: No, Your Honor. One issue, though, before the exhibits are 

18 passed to the members. Because we were able to make phone contact, 

19 we do need to make modification to Defense [Exhibit] Alpha before 

20 that gets given to the members. 

	

21 	MJ: All right, Bailiff, why don't you hand Defense Exhibit A to 

22 CaptainlIllaso he can make that modification. 
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1 [The bailiff did as directed and the DC made the modification to DE 

2 	A.] 

3 	TC: The other issue, Ma'am, is that we requested copies of the 

4 stip of fact and the OER be given to the panel members as well. 

	

5 	MJ: Well those are exhibits. They'll go back. 

TC: Yes, Ma'am. 

	

7 	Mj: Now while they're doing that administrative thing, do any 

8 of the panel members have any questions based on the sentencing 

9 instructions that I've given you? 

10 [All members indicated a negative response.] 

	

11 	MJ: All right. Now---- 

	

12 	PRES: Your Honor, I have one. Are we authorized to make any 

13 additional recommendations above and beyond what is listed here? 

	

14 	MJ: No. 

	

15 	PRES: Okay. 

	

16 	MJ: Those for good or ill are your choices as far as 

17 sentencing. Now you will have the exhibits, I'm sorry if you want to 

18 take a recess during your deliberation for any reason, we have to 

19 formally reconvene the court and then recess. Now you do have 

20 latrine facilities right off your deliberation room and no one else 

21 will be going back there. Now knowing that, do you wish, at this 

22 time, to take a recess before you begin deliberation or would you 

23 like to begin immediately? 
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1 	PRES: Begin immediately, Ma'am. 

	

2 	MJ: All right, now Bailiff, would you please give the president 

3 of the panel Prosecution Exhibits 1, 2, and 3 and Defense Exhibits A, 

4 B, and C. 

5 [The bailiff did as directed.] 

	

6 	MJ: Oh, I'm sorry. Not B, that's the tape that was played, so 

7 you've already heard that. 

	

8 	 Now please don't mark on any of the exhibits except for 

9 that sentence worksheet, and when you do come back after--when you've 

10 completed your deliberations, please bring all the exhibits with you. 

	

11 	 Do you have any questions? 

12 [All members indicated a negative response.] 

	

13 	MJ: Apparentay- nat. Please go back and begin your 

14 deliberations. 

	

15 	[The court-martial closed at 1543, 1 July 2004.] 

	

16 	 [END OF PAGE] 
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1 [The session was called to order at 1544, 1 July 2004.] 

2 [All parties present when the court recessed were again present in 

3 court with the exception of the panel members.] 

	

4 	MJ: All right, you may be seated. Is there anything else we 

5 need to deal with while the panel is deliberating? 

	

6 	DC: Your Honor, the only thing I can think of would be the post 

7 trial and appellate rights. The accused has already signed this. I 

8 can have it marked by the court reporter. 

	

9 	MJ: Yeah, have it marked, but I'll actually go over those with 

10 him when they've--after they've given us our sentence and I have sent 

11 them on their way. 

12 	DC: Thank you, Your Honor. 

13 	MJ: Anything-else? 

	

14 	TC: No, Ma'am. 

	

15 	DC: Nothing from the defense, Your Honor. 

	

16 	MJ: All right, then the court will be closed. 

	

17 	[The session recessed at 1545, 1 July 2004.] 

	

18 	[The session was called to order at 1730, 1 July 2004.] 

	

19 	MJ: Court is called to order. You may be seated. Let the 

20 record reflect that all parties present with the exception of the 

21 members are present. 

	

22 	 I've been informed that the members have a question. 

23 Essentially, I guess, they're asking for written instructions, which 
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1 I don't believe I promised to give them nor do I intend to give them, 

2 so what I propose to do is bring them out and see if there's any 

3 specific question they have and address that. 

4 	 So, Bailiff, if you'd bring the members in, thanks. 

5 [The bailiff did as directed.] 

6 	[The session recessed at 1731, 1 July 2004.] 

7 	 [END OF PAGE] 
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1 (The court-martial opened at 1732, 1 July 2004.] 

	

2 	MJ: You may be seated. Let the record reflect that the members 

3 have now joined us. 

	

4 	 Colonel IIIIIIII I've been informed that there's some 

5 question that the members have. 

	

6 	PRES: Yes, Your Honor, if you could reread your instructions to 

7 the members. 

	

8 	MJ: All of them or is there some specific question that you 

9 have? 

	

10 	PRES: All of them, please, Ma'am. 

	

11 	MJ: All of them? 

	

12 	PRES: Yes, Ma'am, and then we will ask a specific question if 

13 it's not answered. 

	

14 	MJ: Well---- 

	

15 	PRES: And if at anytime, could I--if you've answered our 

16 question I could just say, "Okay, we understand." 

	

17 	MJ: Well I suppose I can, it's just that if you've got a 

18 question about a specific form of a punishment or how you're supposed 

19 to vote, it would be easier to do that. It's not the norm for us to 

20 completely reread instructions. Can you point me at something a 

21 little more specific than just all of the instructions? 

	

22 	PRES: Yes, Your Honor, okay. Your Honor, could you discuss the 

23 types of punishment and their impact? 
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1 	MJ: Yes, that I would be happy to go over with you. 

2 	 The types of punishment this court can impose are as 

3 	follows: 

4 	 The court may adjudge a reprimand being in the nature of a 

censure. The court shall not specify the terms or wording of any 

6 adjudged reprimand. 

7 	 This court may adjudge restriction to limits for a maximum 

8 period not exceeding 2 months. For such a penalty, it is necessary 

9 for the court to specify the limits of the restriction and the period 

10 it is to run. Restriction to limits will not exempt an accused from 

11 any assigned military duty. 

12 	 As I've already indicated, this court may sentence the 

13 accused to confinement for a maximum of 12 months. A sentence to 

14 confinement should be adjudged in either full days or full months, or 

15 in this case one year. Fractions such as one-half or one-third 

16 should not be employed, so for example, if you do adjudge 

17 confinement, confinement for a month and a half should instead be 

18 expressed as confinement for 45 days. This example should not be 

19 taken as a suggestion, only as an illustration of how to properly 

20 announce your sentence. 

21 	 This court may sentence the accused to forfeit all pay and 

22 allowances. A forfeiture is a financial penalty, which deprives an 

23 accused of military pay as it accrues. In determining the amount of 
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1 forfeiture, if any, the court should consider the implications to the 

2 accused and his family of such a loss of income. Unless a total 

3 forfeiture is adjudged, a sentence to a forfeiture should include an 

4 express statement of a whole dollar amount to be forfeited each month 

5 and the number of months the forfeiture is to continue. The accused 

6 is in pay grade 02 with over 2 years of service, thus, his total 

7 basic pay is $3,421.50 per month. This court may adjudge any 

8 forfeiture up to and including forfeiture of all pay and allowances. 

	

9 	 Any sentence, which includes either confinement for more 

10 than 6 months or any confinement and a dismissal will require the 

11 accused, by operation of law, to forfeit all pay and allowances 

12 during the period of confinement. However, if the court wishes to 

13 adjudge any forfeitures of pay and/or pay and allowances, the court 

14 should explicitly state the forfeiture as a separate element of the 

15 sentence. 

	

16 	 Now when the accused has dependents, the convening 

17 authority may direct that any or all of the forfeiture of pay, which 

18 the accused otherwise by law should be or would be required to 

19 forfeit be-paid to the accused's dependents for a period not to 

20 exceed 6 months. This action by the convening authority is purely 

21 discretionary. You should not rely upon the convening authority 

22 taking this action when considering an appropriate sentence in this 

	

23 	case. 
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1 	 You are advised that the stigma of a punitive discharge is 

2 commonly recognized by our society. A punitive discharge will place 

3 limitations on employment opportunities, and will deny the accused 

4 other advantages, which are enjoyed by one whose discharge 

5 characterization indicates that he has served honorably. A punitive 

6 discharge will affect an accused's future with regard to his legal 

7 rights, economic opportunities, and social acceptability. 

	

8 	 This court may adjudge a dismissal. You are advised that a 

9 sentence to a dismissal of a commissioned officer is in general the 

10 equivalent of a dishonorable discharge of a noncommissioned officer, 

11 a warrant officer who is not commissioned, or an enlisted soldier. 

12 dismissal deprives one of substantially all benefits administered by 

13 _the_Veteran's Administration and the Army establishment. It_should 

14 be reserved for those who, in the opinion of the court, should be 

15 separated under conditions of dishonor after conviction of serious 

16 offenses of a civil or military nature warranting such severe 

17 punishment. Dismissal, however, is the only type of discharge the 

18 court is authorized to adjudge in this case. 

	

19 	 Finally, if you wish, this court may sentence the accused 

20 to no punishment. 

	

21 	 Does that answer your questions, then? 

	

22 	PRES: Yes, Ma'am, it does. 
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Mj: All right, then, please return to your deliberations. 

2 	[The court-martial closed at 1738, 1 July 2004.] 

3 	 [END OF PAGE] 

4 
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1 [The session was called to order at 1739, 1 July 2004.] 

	

2 	MJ: Let the record reflect that the panel has left us. You may 

3 be seated. 

	

4 	 Do either counsel have any objections to the rereading of 

5 the different types of punishment as I've just done it? 

	

6 
	

TC: No, Ma'am. 

DC: No, Your Honor. 

	

8 
	

MJ: All right, then the court will be closed. 

	

9 	[The session recessed at 1740, 1 July 2004.] 

	

10 	 [END OF PAGE] 

11 
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1 	[The court-martial opened at 1822, 1 July 2004.] 

2 	MJ: Court is called to order. You may be seated. Let the 

3 record reflect that all parties present at the time of the recess are 

4 again present with the exception of the members. 

I've been informed that the members have reached a verdict 

6 [sic]. Bailiff, would you ask them to come in, please? 

7 [The bailiff did as directed and the members entered the courtroom.] 

8 	MJ: You may be seated. Colonel Willa have you reached a 

9 verdict [sic]? 

1 0 
	

PRES: Yes, Your Honor, we have. 

1 1 
	

MJ: All right is it reflected on the sentence worksheet? 

12 
	

PRES: Yes, Ma'am, it is. 

13 
	

MJ: Would you fold that in half, and Bailiff, would you 

14 retrieve that, please, and give that to me. 

15 	[The bailiff did as directed.] 

16 	MJ: Thank you. 

17 	 All right, I've reviewed the sentence worksheet and it 

18 appears to be in proper form. 

19 	 Bailiff, would you return that to Colonel...1r please? 

20 	[The bailiff did as directed.] 

21 	MJ: Defense Counsel and Accused, please rise. 

22 	[The accused and his counsel did as directed.] 

23 	MJ: Colonel 	, would you please announce the sentence? 
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PRES: Yes, Ma'am. Your Honor, first we'd like to thank the 

2 court for their professionalism today. We'd like to thank you 

3 personally for your guidance and instruction. We'd like to thank 

4 counsel both prosecution and defense for their elegance of 

5 presentation. To the military witnesses, we thank you for your 

6 service, and we thank you for your sacrifice. To 1111111111111we 

6— `/ 
7 thank you for your strength and testimony. We know this was an 

8 extremely difficult time for you. 
41;k5 

9 	 First Lieutenant 	 , Jr. this court-martial 

10 sentences you: 

11 	 To be reprimanded; 
12 	 To forfeit $1,003.00 per month for 12 months. 

13 	 Your Honor, that concludes our sentence. 

14 	MJ: Thank you. You may be seated. 

15 [The accused and his counsel did as directed.] 

16 	MJ: All right, Bailiff, would you retrieve the exhibits from 

17 ColonellIIIIIIIincluding the worksheet? 

18 	[The bailiff did as directed.] 

19 	MJ: Now members of the court, before I excuse you, please let 

20 me advise you of one matter. If you are asked about your service on 

21 this court-martial, I remind you of the oath that you took. 

22 Essentially, that oath prevents you from discussing your 

23 deliberations with anyone to include stating any members' opinion or 
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1 vote unless ordered to do so by a court. You may, of course, discuss 

2 your personal observations in the courtroom and the process of how a 

3 court-martial functions, but not what was discussed during your 

4 deliberations. 

5 	 Thank you for you attendance and 	service. You are excused 

6 now. The counsel and the accused will remain. 

7 [All the members withdrew from the courtroom.] 

8 	[The court recessed at 1825, 1 July 2004.] 

9 	 - [END OF PAGE] 
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1 [The session was called to order at 1826, 1 July 2004.] 

1116 

	

2 	MJ: You may be seated. All right, Lieutenant 	we're 

3 going to discuss the operation of your pretrial agreement on the 

4 sentence of the court. As we discussed earlier today, the pretrial 

5 agreement provides that the convening authority would disapprove any 

6 confinement adjudged in excess of 45 days, but could approve any 

7 other lawful punishment. My understanding of the affect of the 

8 pretrial agreement on the sentence, then, is that the convening 

9 authority may approve the sentence that the panel just read, that is, 

10 he may approve the reprimand, and he may approve the forfeitures of 

11 $1,003.00 per month for 12 months. Do you agree with that 

12 interpretation? 

	

13 	DC: Yes, Your Honor, the defense agrees with that 

14 interpretation. 

	

15 	MJ: Well I need to know specifically---- 

	

16 	DC: Oh. 
AOS 

	

17 	MJ: ----if Lieutenan 	agrees. 

	

18 	ACC: Yes, Ma'am. 

	

19 	DC: I'm sorry. 

	

20 	MJ: All right, do counsel also agree? 

	

21 	TC: Yes, Ma'am. 

	

22 	DC: Yes, Your Honor. 
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1 	MJ: All right, now Captainellarhave you advised the accused 

2 orally and in writing of his post trial and appellate rights? 

3 
	

DC: Yes, Your Honor, I have, and I ask your forgiveness. 

4 left the copies on my desk in the counsel office. If could have a 20 

5 second break in place, I'll go retrieve those. 

	

6 	MJ: Okay. 

	

7 	DC: Thank you, Ma'am. 

8 [The DC exited the courtroom.] 

9 [The DC reentered the courtroom.] 

	

10 	DC: Thank you, Your Honor. 

	

11 
	

MJ: All right, Lieutenant 	I have what's been marked as 

12 Appellate Exhibit IX in front of me the post trial and appellate 

13 rights. Do you have a copy there in front of you? 

	

14 	ACC: Yes, Ma'am. 

	

15 	MJ: And I want you to take a look at page five. That's the 

16 last page. 

	

17 	ACC: Yes, Ma'am. 

	

18 	MJ: Did you sign that page? 

	

19 	ACC: Yes, Ma'am. 	4(o„,,, 

	

20 	MJ: And Captaining/iris that your signature there also? 

	

21 	DC: It is, Your Honor. 
1,k5 

	

22 	MJ: Lieutenant 	did your defense counsel explain your 

23 post trial and appellate rights to you? 
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1 	ACC: Yes, Ma'am. 

	

2 	MJ: Do you have any questions about your post trial and 

3 appellate rights? 

	

4 	ACC: No, Ma'am. 

	

5 	MJ: Are there any other matters to be taken up before this 

6 court adjourns? 

	

7 
	

TC: No, Ma'am. 

	

8 
	

DC: Nothing from the defense, Your Honor. 

	

9 
	

MJ: All right, then, court is adjourned. 

10 [The court-martial adjourned at 1828, 1 July 2004. 

	

11 	 [END OF PAGE] 
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CO , JA 
Military Judge 

5-- 
200\ 

Pages 14 - 245 , 

,zct 

AUTHENTICATION OF RECORD OF TRIAL 

Oks 
	in the case of 

, First Lieutenant, 
615th Military Police Company, APO AE 09114  

I received the completed record of trial for review and 
authentication on ,2t03 	6.64A414_2004. 

Pages 1 - 13 
LTC, JA 
Military Judge 

	  2004 

I received the completWord of trial for review and 
authentication on :TO 1 	2004. 

I have examined the record of trial in the foregoing case. 

CPT, JA 
Defense Counsel 

2004 
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P , 
Defense Counsel 

AUTHENTICATION OF RECORD OF TRIAL 

in the case of 

111111611111111111 First Lieutenant 	4 	 U.S. Army, 615th 

Military Police Company, APO AE 09114  

I received the completed record of trial for review and authentication 
on 	 2004. 

COL, JA 
Military Judge 

, 2004 

ACKNOWLEDGEMENT OF RECEIPT AND EXAMINATION 

I received the record of trial for review in the foregoing case on 22. 
OciAwe Os _gis 	2004. 

'50 MO VervADer , 2004 

The record of trial was served on defense counsel on 	 
	2004. After verifying receipt with defense counsel on 
	 2004 and conferring with the military judge on review 
by defense counsel on 	 , 20-04 the record was 
forwarded for authentication without completion of the defense 
counsel's review. 

1110.111MIMP 
MAJ, JA 
Chief, Military Justice 
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ACTION 

DEPARTMENT OF THE AR1VIY 
Headquarters, Seventh Army Training Command 

Unit 28130 
APO AE 09114-8130 

In the case of First Lieutenant 	 U.S. Army, 615th Military 

Police Company, APO AE 09114, (currently attached to Headquarters, Seventh_ Army Training 

Command due to the deployment of the 1st Infantry Division to Iraq) the finding of guilty and 

the sentence is disapproved. The charge is dismissed. The adjudged forfeitures were deferred 

effective 4 August 2004 until date of convening authority action. 

1 0, 

MARK P. HERTLIN 
Brigadier General, US 
Commanding 
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United States of America 	 ) 
) 

v. 	 ) 

11111111111111111.1111 /3:4-5 ) ) ) 
First Lieutenant. U.S. Army 	 ) 
615th Military Police Company 	) 
APO AE 09114-3700 

Stipulation of Fact 

17 June 2004 

It is hereby agreed by and between Trial Counsel and Defense Counsel with the express 
consent of the accused that the following facts are true; that these facts are admissible 
despite any evidentiary rule or Rule for Courts-Martial that might otherwise make them 
inadmissible; that these facts may be used for the deterrnination of guilt or innocence or 
any other purpose; that these facts may be considered by the sentencing authority in 
determining an appropriate sentence even if otherwise inadmissible; and that the accused 
waives any objection he may have to the admission into evidence of these facts. 

1. The accused joined the United States Army on 7 November 2000. He completed 
Basic Training and Officer Candidate School at Fort Benning, Georgia. He was 
commissioned into the Military Police Corps on 10 May 2001. He is on active duty in 
the Army and was on active duty at the time of the charged offenses. 

2. In July 2003. the 615th Military Police Company was deployed to Iraq. The accused 
was responsible for the administration of the Al-Taji Police Station in Baghdad. Iraq. and 
for the training of the Iraqi Police force. 

3. On 29 July 2003, several detainees at the Al-Taji Police Station attempted to escape 
from the Al-Taji Police Station by knocking a hole through the latrine wall with a pipe. 
On 30 July 2003, the accused went to the Al-Taji Police Station and requested to see the 
damage and the prisoners who committed the dama ,e. The accused went to the detention 
section of t 'ail and was accompanied b SSG 	 , SG 

SG 	 and SP 	 sh. 	ree prisoners w o 
atte ted to esca 	 ified and 	rate from the other prisoners. SPC'1111 	6- 1/ 
stayed with the other prisoners as SS 	 and SGT 	accompanied 
the accused as he escorted the three prisoners who ar=pted to escape in the 
latrine/shower room. 

4. As the three prisoners were escorted into the latrine/shower room, the accused grabbed 
the first prisoner from behind his head and started yelling. "did you do this?"' He swung 
the prisoner by his head in the direction of the damaged wall. throwing him towards the 
damaged wall. The accused then grabbed the second prisoner from behind his head and 
threw him in the same direction. The third prisoner suddenly realized what was 
happening and moved towards the other prisoners. The accused suddenly stepped towards 
the prisoners, grabbed one of them, and punched him in the stomach, causing the prisoner 
to fall down holding his stomach. The accused then grabbed the second prisoner and 
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111111111111111111111110 
CPT, JA 
Trial Counsel 

MEI 
1■11.111.1111.1 
CPT, JA 	 1LT, MP 
Defense Counsel 	Accused 

A.-');te.5 

Encl 
Sworn Statement on 6 August 03 

punched him in the stomach and caused him to fall. The third prisoner a eared to be 
afraid and fell to the ground saying "no mister, please no." SS 
grabbed the accused and attempted to pull him back, however, the accused kic e t 
third prisoner in the shoulder as he sat on the ground begging the accused not to strike 
him. 

5. The accused did not immediately report the incident. However, the incident was 
immediately reported by the Platoon Sergeant, SSG 

6. The accused did not have a legal reason for strikin the three 	oners. He stated that 
time of the incident he d' not feel that his, SSG 

or SGT 	 's safety was in jeopardy. The prisoners were 
unarme and were never perceived as a threat. Therefore, he did not act in self-defense. 

7. Finally, and in summary, the accused admits the following facts are true: 

a. On or about 30 July 2003, the accused, at or near the Al-Taji Police Station. 
Baghdad, Iraq, was cruel toward and did maltreat gIIIMIIINIIIIMmdiMMIIIIMft 
IMMO persons subject to his orders, by striking them in the stomach with a closed list. 
The accused was cruel towards and did maltreat amosempt a person subject to his 
order. by kicking him in the shoulder. 

b. On or about 30 July 2003, the accused did, at or near Al-Taji Police Station. 

presence of SSG 
Baghdad, Iraq. w e 	1 toon leader in the 615th Military Police Com an . and in the 

, SG 	 n, and SGT 
wrongfully and dishonorably grab 	 y e neck and stri e im in 
stomach with a closed fist, wrongfully and dishonorabl strike 	 in the 
stomach with a closed fist, and while being detained b 	 wrongfully and 
dishonorably kick 11111111111111111.1.in the shoulder, all to the is ace of the Officer's ;- 
Corps, and the Armed Forces. 
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For use of this farm, see AR 190-45; the proponent agency is ODCSOPS -  
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AUTHOFtITY: 	Tide 10 USC Section 301; Title 5 USC Section 2951; E.O. 9397 
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C,ompany Commander, Battalion Assistant 83, Battalion SI. 

1LT Niles h an outstanding leader who distinguished himself during combat 
owations in support of Oper.ation Iraqi Freedom ht Baghdad, Iraq. As.* Battle 
Captain, 1LT Niles excelled in every aspect of a very demanding and stressful 
position. Glenn is a caring and compassionate warrior leader and an officer of 
incredible integrity and honor. Promote to Captain, send to the Cainain's Career 
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First Lieutenant 
Glenn An Niles, Jr. 

615th NMitary Police Company 
Grafenwoehrs Germany 

C33666 

DF-,4 
DOD-047519 

ACLU-RDI 2068 p.256



OER's 

,„„c 

LETTERS OF 
SUPPORT 

4:-.,,et. 	r, 

, ,e, 0.4 

,,. 

7 	. N.A . 
I , . 

' 
,' 

.1 
- 

ACCOMPLISHMENTS/ 
FAMILY PHOTOS 

615th MP CO in OIF 
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REMOVED BATES PAGES 3668 - 3697 
(RECORD OF TRIAL - 1LT GLENN A. NILES, JR.) 

(30 TOTAL PAGES) 

DOCUMENTS CONSIST OF PERSONAL LETTERS WRITTEN TO THE 
CONVENING AUTHORITY BY FAMILY AND FRIENDS ON BEHALF 

OF 1LT NILES AND OTHER RECORDS CONTAINING PRIVATE 
INFORMATION, WHICH WERE DETERMINED TO BE 
NONRESPONSIVE TO PLAINTIFF'S FOIA REQUEST 
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IN THE UNITED STATES ARMY 
FIFTH JUDICIAL CIRCUIT 

UNITED STATES 

v. 

GLENN A. NILES, JR. 

First Lieutenant, U.S. Army 
6150) Military Police Company 
APO, AE 09114 

) 

) 

) 

OFFER TO PLEAD GUILTY 

10 June 2004 

4 	 4-5- A. I, First Lieutenant Glenn A. Niles, Jr., SSN 	 , 615th Military Police Company, 
Grafenwoehr, Germany, the accused.in the court-martial now pending, having examined the 
evidence relating to the Charges and.Specifications against me, having received the benefit of 
the advice and counsel of my defense counsel, and understanding that I have a legal_and 
moral right to plead not guilty, hereby offer to: 

a. Plead as follows: 

To Specification I of Charge I: Not Guilty_ 
To Specification 2 of Charge I: Not Guilty. 
To Specification 3 of Charge 1: Not Guilty. 
To Charge I: Not Guilty_ - 

To The Specification of Charge II: Guilty. 
To Charge It Guilty_ 

b. Enter into a written stipulation of fact with the trial counsel as to the circumstances 
of the offenses to which I am pleading guilty. 

c_ Waive the right to request personal appearances of overseas witnesses to testify on 
my behalf at trial_ 

d_ Waive the right to make a motion at trial to dismiss all charges for a violation of 
R.C.M. 707 (Speedy Trial), and to withdraw the motion to dismiss filed on 9 June 2004. 

2_ In exchange for my actions as stated in paragraph 1. above, the convening authority will 
take the actions specified in the enclosure to this offer. 

3_ This offer to plead guilty will not be affected if the military judge amends any specifications 
or charges based upon a motion by the defense, government or sua sponte by the military 
"udge. 

4. There are no other promises, conditions, or understandings regarding my proposed plea e 
guilty that are not contained in this offer and the enclosure. 

CO3699 
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p.2 
Vi..S"Teck Trial Defense 

11,1 canceled if: 

6_ I understand itiat I may request to withdraw this plea of guilty at any time before my plea is 
accepted and that if I do so, this agreement is canceled_ This agreement may also be 

5. I am satisfied with the advice of the defense counsel detailed to me. He has advised me of 
the meaning and effect of this guilty plea, and t fully understand the meaning and effect 
thereof. 

<46 
GLENN A. NILES, JR. 
1LT, MP 
Accused 

a. I fail to plead guilty as agreed above. 

b. My failure to arrive at an agreement with the government on the contents of the 
stipulation of fact, or any modifications to- the stipulatkm fact vvithout my consent 

c. The Military Judge either refuses to accept my plea of guilty or changes my pleaof 
guilty during the trial_ 

7. if before or during the trial, Sny specification is amended, consolidated, or:dismissed with 
my consent for any reason, this agreement will remain in effect_ 

Trial Defense Counsel 

DEPAR17v1ENT OF THE ARMY, Headquarters, 7th Army Training Command, APO AE 09114 

DAM- JUN 1 1 200 
The foregoing offef is. (accepted. (not accepted) 

G 3310° 
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1. I, First Lieutenant Glenn A. Niles, Jr., $SN 11.1111■111615th Military Police Company, 
Grafenwoehr, Germat4i, the accused in the court-martial now pendineoffer to plead guilty to the 
Charges and Specifications as stated in the Offer to Plead Guilty, and offer to abide by the other 
terms and conditions set forth in the Offer to Plead Guilty, provided the.Convening Authority 
agrees to disapprove any confinement adjudged in excess of 45 days. 

2. A.ny other lawful punishment may be ap 

CPT, JA 
Trial Defense Counsel 

dri 
N A. NILES, 

1LT, MP 
Accused 

1U/0612004 16:46 	+4996410?-753 
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IN THE UNITED STATES ARMY 
FIFTH JUDICIAL CIRCUIT 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

GLENN A. NILES, JR. 
) 

First Lieutenant, U.S. Army 	) 
615th Military Police Company 	) 
APO, AE 09114 

	•.= 

OFFER TO PLEAD GUILTY 
(QUANTUM PORTION) 

10 June 2004 

The foregoing offer is 	 ot accepted). 

G03701 

DOD-047525 
ACLU-RDI 2068 p.262



IN THE UNITED STATES ARMY 
FIFTH JUDICIAL CIRCUIT 

UNITED STATES 

v. 

GLENN A. NILES, JR. 

First Lieutenant, U.S. Army 
615th Military Police Company 
APO, AE 09114 

NOTICE OF PLEA AND 
FORUM SELECTION 

14 June 2004 

COMES NOW THE ACCUSED, 1LT Glenn A. Niles, Jr., by and through defense 
counsel, providing government counsel and this Honorable Court notice of forum 
selection and pleas. 

1. Forum Selection. The accused requests trial before members. 

2. Notice of Pleas. At trial, the accused will enter the following pleas to the charges, 
and each of their specifications: 

To Specification 1 of Charge I: Not Guilty. 
To Specification 2 of Charge I: Not Guilty. 
To Specification 3 of Charge I: Not Guilty. 
To Charge I: Not Guilty. 

To The Specification of Charge II: Guilty. 
To Charge II: Guilty. 

3. I certify that a copy of this notice was served on CO 	 , Military 
Judge and CPT/OarapTrial Counsel 	 • 	• 14 June 004. 

CPT, JA 
Trial Defense Counsel 

CJ3702 
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UNITED STATES 

v. 

1LT NILES, Glenn A., Jr. 	 FLYER 

615th Military Police Company 
APO Army Europe 09114-3700 
*** *************** *** *************** *** **************** ** **************** ** *** 

CHARGE: VIOLATION OF THE UCMJ, ARTICLE 133. 

Specification: In that First Lieutenant Glenn A. Niles, Junior, U.S. Army, at or near the Al Taji 
Police Station, Baghdad, Iraa,c2n_or about 30 July,2903,_whileAplatoon leader in the 615th 

o ice Company, and in the presence of Staff Sergeant 	 Sergeant 
111111.1111111111 and Specialist 	 , wrongfully and dishonorably grabOi/EVIN 

/ 4111011111111116 by the-neck-in-a strike him in t e stomach with a closed fist wrongfully and 
ionorably strike 	 in the stomach with a closed fist, and while being ) 

detained by Staff 	 wrongfully and dishonorably kickaillk 	y 
411101111111Sin the shoulder, all to the disgrace of the Officer's Corps, and the Arrned Forces. 

633703 
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UNITED STATES 

v. 

GLENN A. NILES, JR. 
SENTENCE WORKSHEET 

1 July 2004 
First Lieutenant, U.S. Army 
615th Military Police Company 
APO, AE 09114 

[NOTE: After the court members have agreed on a sentence, the President shall 
strike out all inapplicable language. After the Military Judge has reviewed the 
worksheet, the President will announce the findings by reading the remaining 
language.] 

- 

• First Lieutenant Glenn A. Niles Jr this court-martial sentences you: 

iv i• • . 

/c2/ To be reprimanded. 

—0--Te-139-GegfiReel-fer 	

   

  

e - - 	t 

  

   

(To Forfeit $/&2.3  per month for / 2_ 
months). 

• • " 

nt) 

c 3704 
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COURT MEMBER QUESTION FORM 

I. MY QUESTION IS FOR 

 

.11111111111111111110.11  ‘—q 
(NAME OF.WITNESS) 

 

   

II. hUMBER'S QUESTION(S): 

<-6 0 you kkkow how i OA.5 	 1LT- N/7-cs- 

Itsj ki 	-e et 	-74- 	 esca- re_ ,N 	14, fp  

e 14-1- 
PI. 

(NAME OF COURT }UMBER) 

COUNSEL REVIEW 
	

OBJECTION/MRE BASIS 	
	

NO OBJECTION  

TRIAL COUNSEL: 
	

) 	  

COMMENTS: 

I request an Article 39a session: YES / NO. 

DEFENSE COUNSEL: 

COME:NTS: 

I request an Article 39a session: YES / NO. 

APPELLATE EXHIBIT 

0 37 05 
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COUNSEL REVIEW 
	

OBJECTION/MRE BASIS  

TRIAL COUNSEL: 	
) 	  

COMMENTS: 

I request an Article 39a session: YES / NO. 

DEFENSE COUNSEL: 

COMMENTS: 

(NAME OF WITNESS) 

COURT MEMBER OUESTION FORM 

I. MY QUESTION IS FOR 

II. MEMBER'S QUESTION(S): 

• 	k9lis 	//ue/ A <S7u-r- 

oe) 
,66ce7.0 4.) 

44-0 Logo6 	 "7-#-E //t)e- /A.A.D7----  

—1111111111111111111111r—L6-? (NAME OF COUR 	ER) 

I request an Article 39a session: YES / NO. 

1/1 APPELLATE EXHIBIT 
C u3 70s 
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-  7)7)-  

NO OBJECTIO 

6 

I request an.Article 39a session: YES / NO. 

164q 
DEFENSE COUNSEL: 

COMMENTS: 

COURT MEMBER QUESTION FORM  

I. MY QUESTION IS FOR 

 

4-1 
OF 	WITNESS) 

 

   

II. MEMBER'S QUESTION(S): 

)fejl 

ki"-■ 	ae-- 	ado:, c 

 

COUNSEL REVIEW  

TRIAL COUNSEL: 

COMMENTS: 

,,OBJECTION/MRE BASIS  

I request an Article 39a session: YES / NO. 

APPELLATE EXHIBIT 
V 

C 3,3 7 07 
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-1111110111.  I. MY QUESTION IS FOR 
(NAME OF WITNESS) 

OBJECTION/MRE BASIS  

) 	  

COUNSEL REVIEW 

TRIAL COUNSEL: 

COMMENTS: 

I request an Article 39a session: YES / NO. 

DEFENSE COUNSEL: 

COMMENTS: 

COURT MEMBER OUESTION FORM  

II. MEMBER'S QUESTION(S): 

6oAss -Ote cif-kiv6E- 	 oeA, A 
Ro----L=ekD 809-ogr 

(NAME OF COURT MEMBER) 

I request an Article 39a session: YES / NO. 

APPELLATE EXHIBIT V " 
■■•••■••••.10•••••■••••••••■••110■.0.1 

Gu 108' 
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APPELLATE EXHIBIT IX 

THE POST TRIAL AND APPELLATE RIGHTS 

ARE LOCATED IN THE FRONT OF THE ROT IN THE 

APPROPRIATE PLACE 

APPELLATE EXHIBIT IX 
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