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RECORD OF TRIAL
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FREDERICK, Ivan L., II (4le)-2, 21 SSG

(Name: Last, First, Mi'.ddle Initial) (Social Security Number : (Rank)

HHC, 16th MP Bde (ABN) »

III Corps : U.S. Army Victory Base, Iraq

(Unit/Command Name) (Branch of Service) (Station or Ship)

Baghdad and Vicforv}Base, Iraq

BY

GENERAL COURT-MARTIAL

Convened by: Commander
(Title of Convening Authority)

Headquarters, III Corps

(Unit/Command of Convening Authority)

Tried at

on___ 19 May, 21-22 Jun; 24 Aug; 20-21 Oct 04

(Place or Places of Trial) (Date or Dates of Trial)
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Challenges _ ' _R-N/A
Arraignment R-8
Motions ' R-13
Pleas 7 . R-256
Prosecution Evidence R-261
Defense Evidence - R-NA
Instructions on Findings R-NA
Charge(s) dismissed _ R-NA
Findings _R-378
Prosecution Ev1dence R-381
Defense Evidence R-400
Sentence R-611
Appellate Rights Advnsement R-608
Proceedings in Revision _R-NA

|
)
i 018161

ACLU-RDI 1753 p.5

DOD-041340



TESTIMONY

_ .- DIRECT/ CROSS/ _COURT
NAME OF WITNESS REDIRECT RECROSS

PROSECUTION:;
——— 010 m |

DEFENSE: : @@@@’X@Jf’HQ —4

M (b)&) -2 - 72 )(2) 42/53 50
MAJ e )L)-2 - 7@>-2. 53/81 71
Unsworn (Accused) 400

eb)b)-2 ~ 771 - 2 457/484 470/485

— ’7(5) > 487 494
' 496 504
510 513
514
521 537
541/575 562
COURT:
None.
EXHIBITS ADMITTED IN EVIDENCE
NUMBEROR | PAGE WHERE
LETTER DESCRIPTION OFFERED ADMITTED
1 _Stipulation of fact , 261 _267
2 Acc‘used’s ERB 398 398
3 Buckingham Prison training records 399 399
4 PLDC training records 399 399
5 Excerpt of AR 15-6 investigation 399 399
6 Code of conduct 508 _508
7 FID Closing argument slides [Not R.602]
A Stip'ulaéion of expected testimﬂ_@l’@‘) ’lf/} (b)7€)-Y 441 448
B Stipulation of expected testimony " 441 448
C Stipulation of expected testimony 441 448
D ' Email ' 441 453
E Interrogator notes 442 453
ii

ACLU-RDI 1753 p.6

018162

DOD-041341



F Handwritten letter 442 453
G Psychology consultatio 442 _454
H _Resume of § \ 442 _454
I ble-4; Hor-¢ 443 454
J _ e - 443 454
K AR 15-6 Investigation/Fay 443 454
L Good soldier book 443 520
M AR 190-8.pages 1 through 31 520 520
- APPELLATE EXHIBITS

I : Em(étil of appearance (Mr. il G0 4, (B 13
II Motion for appropriate relief telephone appearance by civilian counsel 14
(XL -2, %) 2Email from COL denying request (6)6 -« -b)2¢) % 14
V)6 2/ ) -2 Email from COL setting next motions hearing date of 22 July 34
v Emadil from Mr Jlks waiving appearance at motions s hearing [/~ Y, (- -4
VI Motion for appropriate relief reopen Article 32 Investigation - 38
VII Email from CPT YK to Chated 28 April 2004 (516) 2 - 76) -239
Vil Article 32 investigation, U.S. v. Frederick 40
IX Verbatim transcript of Article 32 transcript 40
X Government’s response to defense motion to reopen Art 32 Investigation _42
XI Written findings of fact 162
XII Request for expert assistance 162
XII1 Request for discovery, dated 16 Mav 2004 _ 164
X1V _Email from CPT to CPT ] e, dated 3 May 2004 ) 164
XV _Email from CPT{JN to CPT I dated 4 May 2004 [(4)6 -2 162602164
XVI _Email from CPT , dated 27 May 2004 ) 164
XVII Request for discovery, dated 17 May 2004 164
XVIII __Court order to prospective court members 175
XIX Order denying motion to move trial 180
XX Motion for reconsideration of court’s decision 180
XXI _Hold harmless agreement _187
XXII __Motion for appropriate relief 215
XXIIT Motion to compel employment of an expert witness 235
XXIV _Request for military judge alone _ 249
XXV . Offer to plead guilty 362
XXVI Quantum portion 362
XXVII ‘ 608

Post-trial and appellate rights

ACLU-RDI 1753 p.7

iii

018163

DOD-041342



1 ' PROCEEDINGS OF A GENERAL COURT-MARTIAL

3 The military judge called the Article 39(a) session to order at

4 1015, 19 May 2004, pursuant to the following orders:

6 Court-Martial Convening Order Number 1, Headquarters,

P

7 III Corps,zVictorQ B&sg,alr?q, dated 14 January 2004, as amended by
£ . iy B 3 “ .
: = Y N C i

8§ Court-Martial Convening Order Number 3, same headquarters, dated

9 8 March 2004.

10 ' | [END OF PAGE]
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DEPARTMENT OF THE ARMY
Headquarters, Il Corps
Victory Base, Irag
APO AE 09342-1400

COURT-MARTIAL CONVENING ORDER 8 March 2004
NUMBER 3

The following personnel are detailed as members of the general court-martial convened

by Court-Martial Convening Order Number 1, this headquarters, dated 14 January
2004:

coL SC, HHC, ad Sig Bde ) L

¢ o QOZHO0-2
VICE

CcO C, HHC, Il Corps

-CO AR, HHC, Il Corps

MAJ , AR, HHC, Il Corps
Relieved permanently.

BY COMMAND OF LIEUTENANT GENERAL METZ:

DISTRIBUTION:
Each individual indicated (1) CPT, JA
Cdr, 1l Corps (SJA) (1) Chief, Criminal Law Division

Record Set (1)
Reference Set (1)
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There were no Court-Martial Convening Orders publi.shéd for calendar year 2003.
DEPARTMENT OF THE ARMY
Headquarters, {ll Corps
APO AE 09342-1400

COURT-MARTIAL CONVENING ORDER | _ 14 January 2004
NUMBER 1

A general court-martial is convened with the following members:

., Ml, 504th M| Bde

CM, HHC, IHl Corps
HHC, Il Corps

| QM, HHC, 11l Corps
HHC, Il Corps

, TC, HHC, Il Corps
SC, HHC, il Corps

J., AR, HHC, 1ll Corps
MS, HHC, (il Corps

In thge event an accused requests that the membership of the court-martial include enlisted
persons, the following members are detailed to the general court-martial convened by this order:

MEMBERS
CSM HHC, 1l Corps | ([Z}, { }(/j | =
CSM 504th MI Bde , A6 Z;é 71 -&
SGM HHC, 1l Corps
MSG HHC, 89th MP Bde |
MSG ), HHC, 3d Sig Bde -
VICE

CM, HHC, Il Corps
., QM, HHC, lll Corps
LTC , HHC, 1l Corps

AD, HHC Corps

AR, HHC, ill Corps

Relleved only for trials in which an accused requests that the membership of the court-martial
include enlisted persons.

BY COMMAND OF LIEUTENANT GENERAL METZ:

DISTRIBUTION, R

Each individual indicated (1) MAJ, JA
Cdr, lll Corps (SJA) (1) Chief, Criminal Law Division
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11

12

13

14

15

16

17

18

19

20

21

22

MJ: Court is called to order.

TC: This court-martial is convened by Court-Martial Convening
Order Ndmber 1, Headquarters, III Corps, dated 14 January 2004, as
amendeé by Coﬁrt—Mergial Convening Order Number 3, same headquarters,
dated 8 March 2094,.e%?ies of which have been furnished to the
militaiy judge; tOUnsei and the accused and which will be inserted at
this p%&Ft-in'theﬁrecord. The charges have been properly referred to
this court for trial and were served on the accused on 7 May 2004.

The prosecution is ready to proceed with the arraignment of

United States versus Staff Sergeant Ivan L. Frederick II.

g‘ The accused and the following persons detailed to this

court aﬁe present

& 4§

COLONEL —, MILITARY JUDGE; (4 e)-2,6)(7) c— z-
CAPTAIN _: TRIAL COUNSEL;

| CAPTAIN— ASSISTANT TRIAL COUNSEL; and
&
" CAPTAIN— DEFENSE COUNSEL.

The members are absent.

sergeant (Y - -: been detailed

reporter for this court and has been previously sworn.

g

All members of the prosecutlon have been detalled to this

court-martial by Captaln— Chief of Mllltary Justice,

IIT Corps. We are qualified and certified under Article 27(b) and

2 018167
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1 sSworn undet Article 42(a), Uniform Code of Military Justice. We have
2 not acted in any manner which might tend to disqualify us in this

3 court-martial.

4 MJ: Sergeant Frederick, you have the right to be represented by
(5le) 2 XN =2
5 Captai your detailed military defense counsel. He is

6 provided tb you at no expense to you. Do you understand that?

7 ~ACC: [While standing.] Yes, sir.

8 MJ: Sergeant Frederick, you can be seated unless we tell you to
9 stand, okay. |

10 ACC: fes, sir.

11 ' MJ: You also have the right to request a different military

12 lawyer to represent you. If the person you request is reasonably

13 available,‘he or she would be a@pointed to represent you free of

14 charge. Now, if your request for this other military lawyef were

15 granted, however, you would not*have the right to keep the services
16 of your detailed defense counsel because you are entitled to only one

17 military lawyer. Now, you may ask Captai uperiors to let

18 him stay on the case, but your request woulfl jmot have to be granted.
¥

btz @012

19 Do you understand that?
20 ACC: Yes, sir.
21 MJ: In addition, you have the right ‘to be represented by a

22 civilian lawyer. The civilian lawyer would have to be provided by

3 018163
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10
11
12
13
14
15
16
17
18
19
20
21

22

ydu at no expense to the government. If you are represented by a
civilian lawyer, you can also keep your miiitary lawyer on the case
to assist your civilian lawyer. Or, you could excuse your military
lawyer and be represented only by your civilian lawyer. Do you
uﬁderStand that}

ACC: Yes, sir.

MJ: Do you have any questions about your rights to counsel?

ACC: No, sir.

MJ: By whom do you wish to be represented?

@)z ;b) 7€) Bl -+ XU -4
and Mr. —, sir.

MJ: Captain- ut your detailing and qualifications on the

ACC: Captain

record, please.

DCQ fes, sir. I have detailed myself to this court-martial as
Senior Defense Counsel, U.S. Army Trial Defense Services, Baghdad,
Iraq Field Office. I am qualified and certified under Article 27 (b)
and sworn under Article 42(a), Uniform Code of Military Justice. No

mémber of the defense has acted in any manner whichk might tend to

disqualify us in Z;é;-;iﬁgéigjféfal' éL@Q,q/éJCU@J‘y

MJ: Captain‘ have you been in contact with Mr.-

DC: Yes, sir, I have.
MJ: Do you have a letter of appearance from him?

DC: No, sir, not--not at present.

: 018163
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11

12

13

14

15

16

17

18

19

20

21

22

MJ: Okay.

' DC: We did an 802, Your Honor.

MJ: He sent you an email?

DC: Yes, sir. He sent it to all parties, including the
military judge, sir.

MJ: Okay. No, I've received that email from him, I just have
misplaced it. When we find it, we’ll make it an exhibit at the next
hearing.

DC: Yes, si#. | ] é%@;—?&é@(ﬂff”y

MJ: Sergeant Frederick, you've actually hired Mr.— is
that correét? | |

ACC: Yes, sir. é,@)‘fj@ﬁ,@'fl :

MJ: Okay, so you want Mr. -and Captain -'> (5)[5)—V/

ACC: Yes, sir. (6162)@/-31

MJ: Nobody else?

ACC: No, sir.

MJ: TI've been properly certified, sworn, and detailed to this
court-martial. Coun;el for both sides appear to have the requisite
qualifications and agl personnel required to be sworn hJVe bee@
sworn.

Trial counsel will announce the general nature of the

charges.

5 018170
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10

11

12

13

14

15

16

17

18

19

20

TC: The general nature of the charges in this case is
conspiracy to maltreat detainees, dereliction of duty, maltreatment
of detainees, assault, aggravated assault, and indecent acts.

: L)l -2, X2
The charges were preferred by Captain and

forwarded with recommendations as to disposition by Coloneli —
‘IIIIIIIIIII‘ (ZQZQ'/jéaM63@3/7
| The Article 32 investigation was conducted on 2, 9, and 10
April 2004.
Your Honor, are you aware of any matter which might be a
ground for challenge against you? S
MJ: Not at this time, but I will put on the record in this
case, as I will do in every case, is that I'm the military judge
scheduled to be the judge in at least;four of thesegcasés. All
parties, I'm assuming, are aware of that. At this point, my only
involvement so far has been the arraignment of one co-accused, which
I did 10 minutes ago. But, I put that on the record for both sides,
if later on you wish to question or challenge me, but at this point,
are there any questions or challenges?
TC: No, sir.

DC: No questions or challenges at this time.

018171
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1 MJ: And understand, defense, is that it is preserved in case an
2 issue comes up later on if you want to question and/or challenge me.
3 Do you understand that?

4 DC: Yes, sir.

5 MJ: Sergeant Frederick, you have the right to be tried by a

6 gourt composed of at least five officer members, that is, a court

7 composed of commissioned and/or warrant officers. Also, if you

8 request to be tried by a court consisting of at least one-third

9 enlisted members, but none of those enlisted members could come from

10 your company and no member of the court would be junior in rank to

11 vyou.

12 - Do you understand what I've said so far?

13 ACC: Yes, sir.

14 MJ: Now if you're tried by court members, the members will vote

15 Dby secret, written ballot and two-thirds of the members must agree
16 before you could be found guilty of any offense. And if found

17  guilty, two-thirds must also agree in voting on a sentence. And if
18 that sentence included confinement for more than 10 years, fhree—
19 fourths woﬁld have to agree.

20 - Do you understand that?

21 ACC: Yes, sir.

018172
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1 MJf You also have the right to request a trial by military

2 Jjudge alone. And if approved, there will be no court members, and

3 the judge alone will decide whether you are guilty or not guilty, and
4 if found guilty, the judge alone will determine your sentence. Do

5 you undérstand that?

6 ACC: Yes, sir.

7 MJ: Do you understand the difference between the various types

8 of trials?

9 ACC: Yes, sir.

10 MJ: Captair_ do you wish to defer forum election at this
11 time? i éﬁ@JKZ}@liﬁj“a

12 - DC: Sir, Sergeant Frederick wishes to defer forum selection at

13 this time.

14 MJ: The request to defer forum election at this time is

15 granted.

16 The accused will now be arraigned..

17 TCQ All parties to the trial have been furnished with a copy of

18 the charges. Does the accused want them read?

19 DC: Sir, the accused waives reading of the charges.
20 MJ: The reading of the charges may be omitted.
21 [THE CHARGE SHEET FOLLOWS AND IS NOT A NUMBERED PAGE.]

8 018173
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" CHARGE SHEET

. PERSONAL DATA
1. NAME OF ACCUSED (Last, First, Mf} . 2, SSN . 3. GRADE ORRANK | 4. PAY GRADE
'FREDERICK, Ivan L. Il G2 | ssG E-6
5. UNIT OR ORGANIZATION 6}7@)'2 6. CURRENT SERVICE
Headquarters and Headquarters Company, 16" Military Police Brigade 2 'N'T'ALmT(JEmvg{\ bTERY oot
(Airborne), lll Corps, Victory Base, Irag APO AE 09342 ko9

A 6 a! 1 years
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED 9. DATE(S) IMPOSED

a. BASIC b. SEA/FOREIGN DUTY ¢. TOTAL
$2,809.80 $100.00 $2,909.80 None N/A
l. CHARGES AND SPECIFICATIONS

10. CHARGE | VIOLATION OF THE UCMJ, ARTICLE 81

SPECIFICATION 1: In that Staff Sergeant Ivan L. Frederick, i, U.S. Army, did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq, on or about 24 October 2003, conspire with
Corporal Charles A. Graner, Jr. and Private First Class Lynndie R. England, to commit an offense
under the Uniform Code of Military Justice, to wit: maltreatment of subordinates, and in order to
effect the object of the conspiracy the said Staff Sergeant Frederick handcuffed three detainees
together and directed the said Private First Class England to photograph the detainees.

SPECIFICATION 2: In that Staff Sergeant lvan L. Frederick, Il, U.S. Army, did, at or near Baghdad
Central Correctional Facility, Abu Ghraib, Iraq, on or about 8 November 2003, conspire with
Sergeant Javal S. Davis, Corporal Charlés A. Graner, Jr., Specialist Jeremy C. Sivits, Specialist
Sabrina D. Harman, Specialist Megan M. Ambuhl, and Private First Class Lynndie R. England, to
commit an offense under the Uniform Code of Military Justice, to wit: maltreatment of subordinates,
and in order to effect the object of the conspiracy the said Staff Sergeant Frederick did place
naked detainees in a human pyramid and photographed the pyramid of naked detainees. -

(SEE CONTINUATION SHEETS)

iil. PREFERRAL

11a. NAME OF ACCUSER (Last, First, MI) b. GRADE ¢. ORGANIZATION OF ACCUSER
] 0-3 HHC, 16" MP Bde (Abn) APO AE 09342
[ e. DATE
\ 20 MALDY

AFFIDAVIT: Before me, the lindersigned, authorized by law to administer oaths in cases of this character,
personally appeared the aboye named accuser this _&D*“ day of Maeh , _Qesy
and signed the foregoing chdrges and specifications under oath that he/she is a person subject to the Uniform -
Code of Military Justice and fthat he/she either has personal knowledge of or has investigated the matters set
forth therein and that the same are true to the best of his/her knowledge and belief.

Lz -EXD@W-2
HHC, XVIll Abn Corps

Typed Name of Officer Organization of Officer

0-3 ) Trial Counsel v /
Grade Official Capacity to Administer Oath
(See R.C.M. 307(b) — must be a commissioned officer)

Signature -

DD FORM 458, MAY 2000 ~ PREVIOUS EDITION IS OBSOLETE.
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(B) 2

k4

CONTINUATION SHEET 1 of 2, DD Form 458 FREDERICK, Ivan L. ll, SSG,
-HHC 16" MP Bde (Abn), Victory Base, Iraq APO AE 09342

A0

Item 10 (continued):
CHARGE II: VIOLATION OF THE UCMJ, ARTICLE 92

THE SPECIFICATION: In that Staff Sergeant Ivan L. Frederick, 1l, U.S. Army, who
knew of his duties at or near Baghdad Central Correctional Facility, Abu Ghraib, Iraq,
from on or about 20 October 2003 to on or about 1 December 2003, was derelict in the
performance of those duties in that he willfully failed to protect detainees from abuse,
cruelty and maltreatment, as it was his duty to do.

CHARGE IIf: VIOLATION OF THE UCMJ, ARTICLE 93

SPECIFICATION 1: In that Staff Sergeant Ivan L. Frederick, Il, U.S. Army, at or near
Baghdad Central Correctional Facility, Abu Ghraib, Irag, on or about 8 November 2003
did maltreat a detainee, a person subject to his orders, by participating in and allowing
the placing of wires on the detainee’s hands while he stood on a Meals Ready to Eat
box with his head covered and allowing the detainee to be told he would be electrocuted
if he fell off of the box, and allowing the detainee to be photographed.

SPECIFICATION 2: In that Staff Sergeant Ivan L. Frederick, Il, U.S. Army, at or near
Baghdad Central Correctional Facility, Abu Ghraib, Irag, on or about 8 November 2003,
did maltreat several detainees, persons subject to his orders, by placing naked
detainees in a human pyramid and photographing the pyramid of naked detainees.

SPECIFICATION 3: In that Staff Sergeant Ivan L. Frederick, ll, U.S. Army, at or near
Baghdad Central Correctional Facility, Abu Ghraib, Iraqg, on or about 8 November 2003,
did maltreat several detainees, persons subject to his orders, by ordering the detainees
to strip, and then ordering the detainees to masturbate in front of the other detainees
and soldiers, and then placing one in a position so that the detainee’s face was directly
in front of the genitals of another detainee to simulate fellatio and photographing the
detainees during these acts.

SPECIFICATION 4: In that Staff Sergeant Ilvan L. Frederick, Il, U.S. Army, at or near
Baghdad Central Correctional Facility, Abu Ghraib, lrag, on or about 8 November 2003
did maltreat a detainee, a person subject to his orders, by posing for a photograph
sitting on top of a detainee who was bound by padded material between two medical
litters.
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CONTINUATION SHEET 2 of 2, DD Form 458, FREDERICK, lvan L. II, SSG, (4/Z)> 2 _
HHC, 16™ MP Bde (Abn), Victory Base, Iraq APO AE 09342 oz )y 2

Item 10 (continued):

SPECIFICATION 5: In that Staff Sergeant Ivan L. Frederick, Il, U.S. Army, at or near
Baghdad Central Correctional Facility, Abu Ghraib, Iraqg, on or about 8 November 2003
did maltreat two detainees, persons subject to his orders, by grabbing the hands and
arms of the said detainees and ordering them to strike or punch each other, with the
detainees then striking or punching each other.

CHARGE IV: VIOLATION OF THE UCMJ, ARTICLE 128

THE SPECIFICATION 1: In that Staff Sergeant Ivan L. Frederick, Il, U.S. Army, did, at
or near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, on or about

8 November 2003, unlawfully strike several detainees by jumping on and impacting the
bodies within a pile of said detainees with his shoulder or upper part of his body.

SPECIFICATION 2: In that Staff Sergeant Ivan L. Frederick, I, U.S. Army, did, at or
near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, on or about

8 November 2003, unlawfully stomp on the hands and bare feet of several detainees
with his shod feet.

SPECIFICATION 3: In that Staff Sergeant Ivan L. Frederick, II, U.S. Army, did, at or
near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, on or about
8 November, 2003, commit an assault upon a detainee by striking him with a means or
force likely to produce death or grievous bodily harm, to wit: by punching the detainee
with a closed fist in the center of the chest with enough force to cause the detainee to
have difficulty breathing and require medical attention.

V MK 070
CHARGE™: VIOLATION OF THE UCMJ, ARTICLE 134

THE SPECIFICATION: In that Staff Sergeant lvan L. Frederick, I, U.S. Army, did, at or
near Baghdad Central Correctional Facility, Abu Ghraib, Iraq, on or about

8 November 2003, wrongfully commit an indecent act with detainees, Corporal Charles
A. Graner, Jr., Specialist Megan M. Ambuhl, and Private First Class Lynndie R.
England, by observing a group of detainees masturbating, or attempting to masturbate,
while they were located in a public corridor of the Baghdad Central Correctional Facility,
with other soldiers who photographed or watched the detainees’ actions.
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(B2 wies -2

1 TC: The charges are signed by Captain —, a

2 person subject to the Code as accuser; are properly sworn to before a
3 commissioned officer of the armed forces authorized to administer

4 oaths; and are properly referred to this court for trial by

5 Lieutenant General Thomas F. Metz, the Convening Authority.

6 MJ: Accused and counsel, please rise.

7 [The accused and his counsel stood.]

8 Staff Sergeant Ivan L. Frederick, II, I'm asking you, how

9 do you plead? Before receiving your plea, however, I advise you that

10 any motions to dismiss or to grant other appropriate relief should be

11 made at this time. Captain—will speak for you. Cé)(é) 'ZJ g)@@)la

12 lDC: Sir, the defense wishes to defer motions and pleas at this
13 time.

14 MJ: Please be seated. [The accused and his counsel resumed

15 their seats.] The request to defer motions and plea at this time is

16 grantéd.

17 - As previously notified to counsel, I’'ve set the 21lst of

18 June as the next hearing in this case, which the court believes will
19 be the time to resolve all outstanding discovery issues, and like I
20 told everybody else, that each case is different, is I expect the

21 govérnment to respond to every discovery request in writing.

22 Defense, if you feel that you are getting an inaccurate response, we
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wili litigate that.on the 21st June, and this includes access to
evidence, whether it’s witnesses or other forms of evidence.

We also, at that time on the 21st of June, will litigate
any motions that e;ther side wishes to present. The date for service
of those motions to the other side will be the 14th of June. Email
is fiﬁe_with me and have originals, signed originals for the record
of trial. Everybody understand the suspenses?

DC: Yes, sir.
‘?C: Yes, sir. CZ%@)’Z}&QKZ%H'Z
MJ: Captain- do you understand that your discovery
request muét be in writing, with a written response, and if'you are
denied access, I would expect that to be litigated at the same time?
DC: Yes, sir. Defense will file the necessary motions to

compel.

CI)-+,6303¢)-¢

MJ: Okay. Notify Mr.—of the date.

DC: Yes, sir.

MJ: He's an attorney, so I'm assuming he will be here on the
21st of June or his presence will be waived.

DC: All right, sir.

MJ: Convey that to him.

DC: Yes, sir.

MJ: Any matters to take up before the court recesses?

o 018178
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TC: No, sir.

DC: Not at this time, sir.

MJ: Sergeant Frederick, there is one matter I need to
go over with you. What has just happened is called an arraignment.
An arraignment has certain legal consequences, one of which I’11
explain to you now. Under ordinary circumstances, you have the right
to be present at every stage of your trial. However, if you’re
voluntarily absent on the date this trial is scheduled to proceed,
the trial can go on without your presence. Do you understand that?

ACC: Yes, sir. "

MJ: Eor example, if you went AWOL, the trial could go forward
with you not being here. Do you understand that?

ACC: Yes, sir.

MJ: And I want you to understand something else, this is
standard advice I give everybody;when I arraign them when the trial
does not begin immediately. I don't think you’re going to go AWOL or
anything like that and I'm not implying that, but sometimes‘things
happened and people get hung up or whatever it is. So if something
does happen, make sure you keep your defense counsel and your chain
of command apprised of your whereabouts at all times between now and
the trial dates. Do you have any questions about what I’'ve just told

you?

11 018173
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1 ACC: No, sir.
2 MJ: The court’s in recess.
3 [The Article 39(a) session adjourned at 1024, 19 May 2004.]

4 : ' [END OF PAGE.]
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1 [Court reconvened at 1344, 21 June 2004.]
2 MJ: Court is called to order.

3 The accused, Captain- Sergeant- and myself

4 are again present who were present when the court recessed. Captain

5 _ you're a new trial counsel in this case?
6 TC: Yes, Your Honor. My name is Captain_

7 I have been detailed to this coﬁrt—martial by Captain—
8 — Chief of Military Justice, III Corps. I am qualified and
9 certified under Article 27 (b) and sworn under Article 42(a), Uniform
10 Code of Military Justice. I have not acted in any manner w.hich might

11 tend to disqualify me in this court-martial.

12 MJ: And Captains— and _will no longer appear?

13 ' TC: That’s correct, Your Honor.
14 MJ: Captain- where’s Mr.__@_% é“fj(é)(”(c)'y
15 DC: Sir, we have a motion to have Mr.-appear by

16 telephone.

17 MJ: Do you have a copy of his appearance to begin with?

18 DC: fes, sir, I handed that to the court reporter earlier and
19 vyour acceptance of his email appearance.

20 MJ: 1It’s Appellate Exhibit I. And you have a motion?

21 DC: Yes, sir, a motion to appear by telephone.

13 018181
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1 MJ: Mark that as Appellate Exhibit II. [Reporter did as

2  stated.]

3 DC: No witnesses or-argument for that, Youtr Honor.

4 MJ: Just on a notice issue, is that on the 14th of June--excuse
o (blG) -4 X -

5 me, the 13th of June, Mr had sent me an email requesting to

6 appear by phone. And at that time, I responded, on the 1l4th of June

7 that his request was denied. That will be Appellate Exhibit III.

b i & —7 P -2 : :
8 Now, Captain since you’re appearing on behalf of the

9 accused in this case, I'm going to discuss this motion with you. And
s BE) -+,60X0)-y

10 although I’ve already told Mr. I've denied the motion, I'1l1

11 reconsider it after considering this motion hearing. Now he says

12 that, “The United States has arbitrarily khosen to keep theée

13 proceedings in Iraq for what have become purely political reasons.”

14 Do you have any evidence of that?

15 DC: No, Your Honor. ;

16 MJ: “The United States has done so in the face of ever

17 increasing.violence to include the recent mortar attack on Camp

18 Victory. The accused has a right to civilian counsel.” I don’t have

19 any issue with that, do you?

20 DC: No, Your Honor.

21 MJ: “The accused should not be penalized by the government’s

22 venue selection. The cost of travel is prohibitive. Telephonic
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appearances in non-CONUS cases are a regular and ordinary event for
Article 39(a) proceedings. It is not reasocnable to expect that a
military accused can afford to bring civilian counsel to every 39(a)
in a non—CQNUS setting.” @@foé?}@}z
Now, Captain -, I.can take judicial notice that I just

did-two hearings in this case with civilian lawyers, true?

DCi Yes, Your Honor.

MJ: And both of those *ivilian lawyers came here for this
hearing, true?

DC: Yes, YourrHonor. '

MJf Now, on the 19th of May, I set this hearing for today, the
21st of Juhe, true?

DC: Yes, Your Honor.
GI)-416I7NC) ¥
MJ: And Mr.- was aware of that.

DC: Yes, Your Honor.

MJ: And he was also aware that he was not going to be allowed
to appear by telephone. |

DC: As of last week, yes, Your Honor.

MJ: Well, when he asked me, I said, “No.”

DC: Yes, sir.

MJ: “When the United States chooses to try cases in ah

inherently dangerous war‘zone, thousands of miles from CONUS, great

> 018183
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1 deference should be afforded to the Sixth Amendment considerations.

2 To do otherwise would be a defacto denial of right to counsel.”

3 , : Now, there’s absolutely no authority for that position.

4 Are youiaware of any?

5 DC: No, Your Honor, bug.this is a government’s--to my

6 knowledge, it’s the government’s position that the case be tried here
7 in Baghdad.

L1467 C -y

"t dispute that. I'm just trying to figure out,

8 MJ{ Oh, I d
9 because in.Mr. motion, there’s absolutely no legal authority
10 for the proposition that counsel have a right to appear by telephone.
11  And in my 24 years of practice, I have never seen that occur. I have
12 heard it occurring just for minor appearance issues at arraignments,
13  and that’s.it. Are you aware of ény case, statute, of any

14 jurisdiction that somehow the counsel gets to determine how he

15 appears and not the Court?

16 DCf I am not, Your Honor. But again, sir, this is a different
17 case and a completely unique situation. éﬁg)lyjéﬁﬂj&@J‘¥

18 - MJ: What’s unique to Mr. at he can’t show up?

19 DC: Well, Your Honor, to my knowledge, the civilian co-counsel
20 in the other co-accused cases knowingly and involuntarily chose to

21 come here at their own peril per the directive of the United States.

22 And that is unique to this environment.
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MJ: ©Now, Captain — let’s back up a second.

DC: Yes, sir.

MJ: The accused has-a right to civilian counsel, true?

DC: Yes, sir. (5)@’2//@)766) 4

MJ: When Mr.‘ took this case, this case was scheduled to
be tried in Baghdad, true? There was no reason to believe it was
going to be tried anywhere else.

DC: No, Your Honor, but the case had not been referred yet.

MJ: Okay, but a# the arraignment, after referral, you indicated
and Sergeant Frederick indicated that Mr. -is one of his lawyers
for this case. é%@9-¥/6963@7j%

DC; Yes, Your Honor. |

MJ: And we did that arraignment here in Baghdad. So when Mr.
() 4e)7) |
-took this case, absent a change of venue motion or some other
thing that had not occurred, he knew it was going to be tried in
Baghdad.

DC: Yes, Your Honor.

MJ: And he knew that theré’s explosions going on around here
occasionally.

DC: Yes, sir.

MJ: So why isn’t he here?

018185
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DC: 'Your Honor, to appear today would concede to the fact that
iﬁ’s possible to try this case in a fair setting, and like just any
other court-martial case in the United States or overseas, when in
fact, the defense's position, it is not, that it is indeed a unique
situation that places pgople in peril for their lives. And if we
wére to try this case like any other case, court~martial, then we do
not want to give up those rights, will place civilian co-counsel into
positions of peril.

MJ: But unlike you and unlike Sergeant Frederick and ﬁnlike
every'other soldier here in Iraq, Mr choice to come was a
free and voluntary decision on his part, true? He didn’t have to

-his ¢ i 2 : 1/
take this case, did he- éa)@y-ﬂf)(ldfilﬁj-ﬁf
DC: No, sir. ‘

ﬁJ: He chose to take this case.

DC: That'’s right, Your Honor.

MJ: So when he chose to take this case, does he choose to take
it whére if’s going to be tried at?

DC: Sir, we did not know and we’ve made several requests to the
convening authority pre and post-referral to move this case to a
location outside of Iraq.

MJ: Okay, and all those, I assume, they’ve been denied since
we’re sitting here today.

018186

18

ACLU-RDI 1753 p.30

DOD-041365



1 DC: Yes, sir, they have.

2 MJ: And you've not asked me to do anything, at this point.
3 DC: That’s correct, Your Honor.
4 MJ: So how does that excuse him not being here? Every reason

5 you’ve told me, I don’t know a single one that applies to him. And I
GLX)-2,&) -2

6 can understand, Captain - that you’re in a position to argue

7 something on behalf of the counsel who’s not here, so I understand.

8 But I'm trying to understand why I'm being so unreasonable and not to

9 have attorneys actually show up when they’re supposed to show up.

10 DC: And you’re right, as military defense counsel, I am in a

11 different position.

12 MJ: And tell me this, he wants to do it bg telephone. Now, how

13  are we éoing to do that?

14 DC: Yes, sir, he wanted to do it by speakerphone.

15 MJ: Okay, so he’s go;ng to have the speakerphone there, and

16 then how does he have private conversations with his client with the

17 speakeréhone? Do we have another phone for that?

18 DC: Yes, sir.

19 MJ: And then how does he view the demeanor of witnesses, or do

20  we have videophone for that, too?

o 018187
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1 DC: Those are technological issues that we could possibly
2 remedy to ensure that this case is like any other court-martial case
3 in the world.
4 MJ: Do you know of any other court-martial case in the world
5 that would do this, that we have this phone thing set up?
6 DC: Other than in this pa&ticular location or in Afghanistan,
7 we are not faced with the same environment as any other court-martial
8 case. So in order to remedy those inherent perils, those inherent
9 issues, and that is a driving theme through a lot of my motions. We
10 have to take those steps necessary to equalize, so to speak, this
11 environment and this court-martial to make it like any other court-
12 martial in the rest of the world.

&) 2,650IC) =
13 MJ: Captain— et me ask you about another issue, which
14 again, I understand you’re the messenger here.
15 DC: Yes, sir.
16 MJ: On the 14th of June, I turned his request down, okay? And
17 he knew that, true?
18 DC: True.
19 MJ: So apparently, he doesn’t show up anyway. So, when I issue
20 something, then apparently it doesn’t matter because he didn’t show
21 up. When I said, “You can’t appear telephonically,” that gave him a

22 choice to appear in person or to have his appearance waived.
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1 DC: Well, sir, I'd like to bring in the government,on this
| 1) 2606 =%

2 particular.aspect. We had a discussion, Captain and myself
3 that poSsibly the reason why you were turning it down is because his
4 request was not necessarily in the form of a motion, because your
5 response was that you don’t litigate email motions.

6 MJ; That’s true.

7 DC: So, his remedy to that particular misunderstanding between
8 the government and myself was to produce a formal motion for your

9 review. That’s my understanding.

10 MJ; “Your Honor, this is a formal request for me to appear
11 telephonically present on 21 June for the motions hearing in the

é%) </ j I -

12 above-styled case.” That’s from Mr. “Mr. your request
13 to appear telephonicéily is denied. 1If the motion for a new 32 is
14 granted; that will obviously delay the trial. However, the motion is
15 denied and since defense has no other motions, I assume the defense
16 will be ready to set a trial date after the motions hearing next
17 week,” signed, Colonel —

18 | | Now, what part of that was unclear that his request was
19 Dbeing denied? I didn’t say “denied” because it’s not a motion, I

20 said, “denied”. 1Is there anything unclear about that response?

21 DC: It doesn’t appear to be, sir.

()63 1LX71¢ #
_

22 MJ: But apparently, it has no effect on Mr.
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1 DC: Well, sir—----

2 ' MJ: I mean, he chose not to come. 1Is his appearance going to

3  be waived today?

4 | DCQ ﬁo, sir, my client does not wish to waive the presence of a
5 civilian counsel and wishes to preserve that issue for appeal.

6 MJ: What issue is that?

7 DC: His right to have civilian co-counsel at no expense to the
8 gdverﬁmentT

9 MJ: Okay, so where is he?

10 DC: Sir, he made a request in order to equalize this

11 environment with other environments that court-martials are normally
12 cdnveﬁed by an alternative method and that---- |

13 MJ: And when I tell him “no,” apparently, that doesn’t make any

14 difference, he doesn’t show up anyway. That’s what you’re telling

15 me.

16 DC: I don’t understand the question, sir.

17 MJ: What I'm saying is, he made a ‘eque%t.

18 DC: Yes, sir, he did.

19 MJ: Not to appear, and I said, “No.”

20 DC: Yes, sir, he made a request to appear, only not in person,

21 Dbut via telephone.

22 MJ: I know, I said, “No.”
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DC: Yes, sir.

MJ: Lawyers appear in court, they don’t appear by phone. 2and
you agree, isn’t this kind of a judge’s role to decide how the cases
are litigated? [Pause.] Captain_ that’s a rhetorical
question. @)@’2/ (b)@@) "z

DC: Sir, I agree insomuch that it doesn’t impugn upon my
accused’s right to civilian counsel of his choice. It’s based solely
on the fact of the situs of this particular court-martial.

MJ: So, if I move it to a place he likes, he’ll show up?

DC: No, sir, moving to either--arranging for alternative
technological means in order to equalize this environment with those
environments and other court-martial jurisdictions, or by an
appropriate motion before the court for a venue change because such
technological and/or other methods of equalizing this environment
prove futile, that’s what he’s getting at. (Zl;)Z/@dﬁd@)‘?l

MJ: Let me ask you this, Captain- what happens next time
we have a hearing here, then what happens?

DC: As far as what, sir?

MJ: I mean, because what you’'re telling me now is Sergeant
Frederick won’t waive his appearance. So theoretically, then we just
stop right now.

DC: No, sir.
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1 MJ: We don’t stop right now? You can’t have it both ways.

2 DC: What the defense wishes to preserve is its right to file an
3 appeal of your decision to deny my client’s request to have'civilian
4 counsel at no expense to the governmentﬁ

5 MJ; And when is this appeal going to take place? Does he file
6 a writ on me?

7 DC: Sir, you just denied it in open court a few minutes ago, so
8 I cannot speak for what Mr. -is going to do in this case, but I
9 suspect that we will be filing an appeal. é&Xf)’Lg éﬁkﬁng? d?[

10 MJ: You’'re filing a writ?

11 DC: Yes, sir. But sir, it is your prerogative to go forward in
12 the interests of justice and judicial economy. We just do ndt wish

13 to voluntarily waive our arguments to having civilian co-counsel,

or
14 to have as a potential issue for our request for venue change.
15 MJ: Well, when you request a change of venue, will Mr. [

16 show up for that, or are we going to go thriugh this telephone thing

17 again? ‘Is he refusing to show up in this environment totally?

18 DC: Yes, sir, he is.

19 MJ: He’s refusing to show up at all?

20 DC: As far as this particular----

21 MJ: No, I'm talking about, is he refusing to show up in

22 Baghdad, Iraqg, as long as this case is in Baghdad, Iraqg?
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1 DC: I cannot answer that, sir, only this particular
2 circumstance. The reason I say that, sir, is because the motion
3 makes reference to the fact that this is not going to be a very long

4 proceéding¢

5 MJ{ Oh, okay.

6 DC: And that’s why he has qualified his decision in not showing
7 up.

8 MJ: Okay, so if we spend mork time here, then it’s okay to show

9 up because his time is more valuably used. But, if it’s just a short

10 hearing, then he just appears by telephone. P _
S @ity I

11 DC: Sir, that’s a cost benefit analysis that Mr \jlll-akes.

12 MJ: Well, apparently. I don’t understand--I fail to understand

13  any ccurt that would tell a guy to show up to represent the accused,
14 and he doesn’t show up and then I’m supposed to say, “Well,.that’s
15 okay.” I mean, that’s what you’re telling me to do.

16 " DC: In this particular instance, yes, sir, under this

17 particular motions hearing based on the particular facts as outlined

18 in our motion. ‘ ,i
19 MJ: And as you stated, there’s nothing unique to your facts
20 that other people couldn’t show, true? I mean, why is Mr. - he

21 can't show'up but--and I’11 take judicial notice that Mr.-
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1 showed up and Mr.- showed up. And last time I checked, this

2 1is the exact same place.

3 DC: Yes, sir.

4 MJ: And they had the same notice that he did.

5 _ DC: Yes, sir.

6 MJ: And so what’s unique about him?

7 DC: The other co-accused have made conscious decisions that

8 this is a case that can be tried with civilian co-counsel present in
9 country. That’s the difference, sir. We are not willing to make

10  that sténd.

11 MJ: Even though I said a week ago, “No,” that now we’re:in the
12 position of, “Well, the judge didn’t really mean ‘no’ because it

13 wasn’t a motion.” Now it’s a motion, not it does mean “no,” and then
14 therefofe, ‘we grind to a halt until Mr. - fits into his schedule
15 to show up here.

16 DC: Well, sir, as far as your ™no,” I don’t recall thét you

17 qualified it as----

18 MJf I read you the whole note there. Later on, I did say, if

19 he’s got problems, file a motion.

20 DC: Yes, sir. i
21 MJ: But this was not.... ¢
22 DC: And I apologize for any confusion on it.
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1 - MJ: No, that’s okay% He said at the end of his note, “I do not
2 Dbelieve this request requires a formal motion but falls within the

3 discretion of the Court in its procedural administrative capacity,

4 respectfully, —.”\And then I say, “Your request to appear

5 telephonically is denied.” @’@)— #} b7 @j "Li

6 " Now, what part of that is unclear? He was the one that

7 said itbwas an administrative matter, not me. Then he filed a motion
8 and the motion was denied, also.

9 ' In his motion, he also states, “The accused cannot afford
10 to bring civilian counsel from the United States to Iraqg fof this

11  brief pfoceeding.” Is that a legal basis not to show up?

12 DC: Sir, it’s the basis that he offered. ééég—Z;é&XﬁU@U‘il_
13 MJ: That’s a very diplomatic answer, Captain_but my

14 point being is, when the accused are advised of their rights to

15 counsel and they choose civilian counsel, it says, and I believe I

16 said it in this case, because I say it in every case, at no expense
17 to the government, at your own expense. Now obviously, if you choose
18 to hire a civilian from the States to appear here, there’s going to
19 Dbe expenses incurred in traveling. So, why should I--is there some
20 exception that if you go over X-amount of dollars, then he doesn’t

21 have to show up?

22 DC: Sir, I stand by my previous arguments.
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1 MJ: That’s a wise course there, Captain _ Q/[éjzj(é)(w '2-
2 : Sergeant Frederick, at the last hearing, I discussed with

3 you your rights to counsel, and I'm sure you recall that?

4 .ACC.: Yes, sir‘.

5 L\./IJ:‘. And at the time, you indicated you wanted to be represented
6 by CapEain: and Mr. Is that correct?
GRS eSO

8 MJ:' And at the timeﬁof arraignment, you said you had no problem

9 proceeding with the afraignment without Mr._being present. Is
' - " A ' —
10 that correct? é@(g)’q/(b)@)@) «

11 ACC: Yes, sir.

12 MJ: But today, Mr. is not present, and he’s known for a
13  week that he would not be allowed to appear telephonica¥ly, because
14 quite frankly, I think that’s an oxymoron. By that, I mean is, you

15 either appear in person or you’re not here. A telephone is not

16 appearahce; Do you understand that?

17 ACC: Yes, sir.
18 MJ: And I told him that a week ago, and he’s chosen not to
19 come. But now, you’re the accused in this case, and it’s your right

20 to counsel. Do you consent to proceeding today without Mr. —@/@)'?/
| (4)He) ~
21 present? [Pause.] You can talk about it with Captain - if you

22 like. [The accused and his counsel conferred.] (A)(@) 'Z‘,C/?)(’}Ej_'&
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1 DC: Sir, by your question, are you asking Sergeant Frederick to

2 waive aﬁy possible appeal of your decision in this?

3 MJ: I am asking if he consents to go to this hearing today
o &) 4,60)c “¥
4 without Mr. here, period. I'm not going to a--whether it’s a

5 waiver or not. My quesgion %s, does he consent to that? Do you

6 understand my question? |

7 DC: Yes, sir. Sergeant Frederick----

8 MJ{ No, I want to hear it from Serge*nt Frederick, because he
9 has a right to counsel. Sergeant Frederick? [The accused and his
10 counsel conferred.]

11 ACC: Your Honor, I Fo no? wish to waive my right to haye a

12 civilian counsel of my choice at no expense to the government, but I
13 am willing to proceed with this Article 39 Alpha session here today.
14 MJ: Okay, Sergeant Frederick, I want to make this very clear

15 because this is the right that belongs to you. It doesn’t belong to

16 Mr.- or Captallﬂ it belongs to you. If we proceed today,
17 you will only have Captaxl as your attorney. Do you understand
18 that? .

@o- Lfﬁb )1 &J@ 2,b)0)es -2

19 ACC: Yes, sir. -
20 ' MJ: And Mr. will not be permitted to appear"

21 telephonically or in any other way, since he’s physically not here.

22 Do you understand that?
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1 ACC: Yes, sir.

2 MJ: Now, if you tell me that you want to go ahead and do what

we’ré going to %o today, we’ve already talked about what we)re going
T h,

to do today without Mr. -’ presence for today’s hearing, we will.

%nd I don’'t quite know whether you told me that or not. What I'm

saying is this, is that if you consent to proceeding today with

today’s hearing without Mr.-, we will. If you tell mev you will

not rcc‘>nsent without Mr. - being here, then we will talk about

what we will do. And what you told me kind of tells me both. It’s

not a split-the-baby-type of situation. You either do consent to

doing this hearing today without Mr. —here or you do not consent

to do this hearing today without Mr. (@ here. Those are the two

13 choices. Captain -, is there a third choice I'm missing?

~——— .
14 DC: Yes, Your Honor. @E’)JZ/@’(Z[CJ Z
15 ) MJ: And what’s that?
z . g 4
' /
16 DC: If this case is somehow moved, venue changed outside of

1)
LY

17 Iraq or if there is another 39(a) session----

18 MJ: We're talking about today. I'm talking about today.
19 DC: Yes, sir.

i‘.
20 MJ: The two choices today. Is there another choice today,

21  right now, not what’s going to happen in the future?
22 DC: No, sir.
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MJ: So do you understand your two choices?

ACC: Yes, sir.

MJ: Which choice do you want to do?

DC: [The accused conferreﬁvﬁth his counsel.] 8ir, in order to
have my client make a full and--decision in this matter, what
options, if he does not wish to waive his right to Mr. -are you
alluding to? B (é@Q,Q“@y(D@yjﬁ

)

MJ: I will fashion an appropriate remedy at the time.

ACC: [Pause.] Your Honor, I do not wish to waive my right to
have a civilian counsel of my choice at no expense to the government.

MJ: Okay. [Pause.] In light of the aPcused’s position as it
requires the presence of his counsel and the® fact that this is a
problem solely made by hi$ counsel, that despite the Court’s position
with him that he had to appear here in person or not at all, but the
accused does have a right to civilian counsel. And, I'm not going to
penalize the accused for exercising that right. Therefore, at the
request of the defense, this case is continued, I'm taking it as a de

. B)e)- b)) HE -
facto request, until 23 July. On 23 July, Mr. is either here
or not here. And quite frankly, Captain ’, I know I'm looking at
| | Gley-2; P 7¢ 2 |
you and talking to you, but I decide who shows up and who doesn’t

show up. When counsel get a result they don’t like, they do it

»anyway.. I'm not going to force Sergeant Frederick to proceed without
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1 the counsel he’s requesting, but that counsel, and I make a finding,

2 has vOluntarily chosen not to be here. And I could easily say, well,

3 let’s gq ahead with it anyway because he’s not here on his own

4 choice.i But in an abundance to protect Sergeant Frederick’s right,

5 I'm géing to continue this until the 23d of July. On the 23d of
%—9‘@0@—%

6 July, that’s the date we’re going to do it. And you tell

7 that’s the date. I don’t care how many bombs are going off, 23

8 July--well, rephrase that, I do care how many bombs are goihg off,

9 but‘absent extraordinary circumstances, on the 23d of July,:we’re

10 going'td continue this hearing, and at that time, I will litigate

11  your motions. ' _ i

12 DC: 8ir, given that I am still detailed to this case and I

13  still owe an ethical obligation to vigorously defend my client, I do

14 réquest-that at least of one of my motions, the request for expert

15 assistance be gtanted so that we may not hinder my client’s right to

16 as much assistance as possible given the lack of information

17 géven4—‘" QQ@J«y/ﬂﬁCZ@9ﬂ¥

18 MJ: /Sergeant Frederick says he doesn’t want £o proceed without

19 Mreﬂﬂiiii

20 have it both ways. I understand your position. You can’t have it

How can I consider your motion then? I mean, you can’t

21 both ways and say, “I don’t want to litigate some motions without Mr.
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(64 A
1 ‘an’d other motions with him.”
2 DC: Yes, sir, but I still have an ethical obligation.
3 MJ: Have you filed it with the convening authority, your

4 request?

5 DCﬁ Yes, sir, we will file it.

6 ~ MJ: Have you filed it? ;
, i

7 DCQ Have we filed it? Yes, sir.

8 MJ: Okay, but I'm not going to decide--you’re telling me--your

9 client’s telling me he doesn’t want to do anything without Mr.

100 here. So how can I do anything? You want me to do what yoyf client
11  says orjnot? éﬁ{éﬁf;éﬁl?QZV‘}‘
12 DC: Understood. I understand the question, sir.

13 MJ: Well, the defense has put me in this position. Do you have
14 anything else you wish to add before we recess?

15 DCQ No, sir.

16 MJ: The court’s in recess.

17 [Court recessed at 1436, 21 June 2004.]

18 [END OF PAGE.]
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1 [Court was called to order at 1342, 22 June 2004.]
2 MJ: ‘Court is called to order. All parties are again present
3 that were present that were present when the court recessed, and

4 we’ve added a trial counsel, apparently, Major-

5 ATC: Yes, sir. @Q@an @@K?kj'éi

6 MJ: Please put your qualifications and detailing on the record.
7 ‘ ATC: Yes, sir. Sir, I’ve been detailed to this court-martial by
8 Captain , Chief, Military Justice, III Corps. I am

(el)-2,m00e)-Z

9 qualified and certlfled under Artlcle 27 (b) and sworn under: Article-*
10 42(a), Uniform Code of Military Justice. I have not acted in any

11 manﬁer WhiCh might tend to disqualify me in this court-martial.

12 MJ: Thank you. After this hearing last night, I sent an email

13 to all parties in this case, which would be Appellate Exhibit IV. 1In
14 the email, it’s a very short email. It was addressed to all

15 involving United States versus Frederick. “The next Frederick 39(a)

16 is set for.22 July in Baghdad, Irag. Attorneys who wish to

17 participate must appear in person. Absent good cause, failure to

18 personally appear will constitute waiver,” signed by me, actually,
19 typed name at the end by me. @Q@)”ﬁ@ﬂ@dﬁj'f

20 This morning, apparehtly, it was sent last night, I

21 received an email from Mr. -as follows, which will be Appellate
22 Exhibit V. “Your Honor, I’'ve received your message. I will not

34
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1  appear on 22 July. My client will waive my appearance so that the

2 matters ._be'fore the court can proceed without interruption.

3 Respeétﬁully, _.” (é/(é)%/ /@)(ﬁ@/ '%

4 o Now, Captain-have you shared that email with

5 Sergeainti Frederick? (é/() Z (6)(7]3 =

6 DC: Yes, Your Honor, I have.

7 MJ: And have you discussed with Sergeant Frederick his right to

£
8 have Mr. ‘ here physically present?
| i)+, bVE) -y
9 DC: Yes, sir,” I have.
10 MJ: Sergeant Frederick, although the email says is that ,Mr.
(B¢ ;6D -4 o
11 - says you will waive his presence, he can’t waive his presence.
12 Captaln ‘:an’t waive his presence, only you can. Now,
L WO
13 yesﬁé)cga/b yo'{l 1ndlcated to me that you did not wish to proceed
B4 L)1) - -
14 without Mr. —present And as such, I respected your wishes and
15 we waited until he was going to show up and set a new hearing date,
16 then 23 July, and I’'ve adjusted it one day to 22 July, to give him
17  time to get here, if he wants to get here or not get here, and choose -
18 not to be here. And that’s what we did yesterday, and I discussed
19 with Captain ‘, and you were there and listened to the whole
20 th'in-g. : CL@-Z)(I’)OEJ -7
21 Now, Mr. tells me today that he’s not going to be

22 here on the 22d of July. Now, I take from that that he does not
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18

19

20

21

22

intend Eo show up for the next 39(a) in your case, whether it’s the
22d of July or today. ‘put I did say the 22d of July, not the 22d of
June. So arguably, there’s some ambiguity, saying he’s not going to
come on .the 22d of Julfi witﬁ today, the 22d of June, he didn’t
address:that issue.

So, the question I have to you today is the same question I
had to you yesterday. Do you consent to proceeding to today's
proceedi_ngs ﬂ%ithout Mr.- present or do you want him present for
these proceedings? Agékétgg%;%%gglthis, I'm only talking about
today. I’'m not talking about further participation in the case.
Wh:thér.or not he remains your attorney or not, that’s up to you.
I’m.jﬁst talking about today.

Now, Captain_ can you move the microphone over
towards.... ! @«@)2 ’/éJ@C -

DC: Yes, sir. [DC complied.]
MJ: Staff Sergeant Frederick, do you have any question about
what I just talked to you about?
ACC: No, sir.
"'MJ: Do y;; have any question about this issue at all in any
way, Shapeior form, both of what I talked to you today about and

yesterday? Do you h;%e any questions about your right to have your

attorneys here present?
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ACLU-RDI 1753 p.48

DOD-041383



1 ACC: No, Your Honor.

2 MJ: And you’ve talked this over with Captain - (5/@)2{5}7@)2
3 ACd: fes, sir. |

4 o MJ:.} And you’ve seen Mr. - email. C\/D)é)’%)’éb}(%\:j\”i}[

5 ACC: Yes, sir. /

6 MJ: Have you had the ability to talk to Mr..s about this

7 issue?

8 - ACC: I was going to speak’to him this evening, sir.
9 MJQ Now, knowing that you haven’t talked to him yet\ but do you
10 consent toiproceeding to this hearing today without Mr.
11 present?
12 _ ACC: Yes, sir.
13 MJ? Now you understand Staff Sergeant Frederick, I want to make
14 it very clear. This is your right, and as I told you yesterday, I
15 will dO'ali I can to respect your rights to counsel, and if you tell
16 me you’re comfortable with Captain -doing what we anticipate

o CARCY GRS
17 doing today, which deals with a new Article 32 motion and some
18 discovery and expert assistance issues, and that’s quite frankly all
19 we're going to do today, we will go ahead and do that.
20 ACC: Yes, sir.
21 MJf But no one is forcing you to make that decision. Do you

22 understand that?
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1 o ACC: Yes, Your Honor.

2 MJ:V} Now, 1f you don’t want to do it, we will go to ‘.22> July, and

3 then we _:;wi]'.l see what will happen on the 22d of July if Mr.

4 doesn’t fshéw up on that date. vDo you understand that? . Z

5 ‘ ACd: fes, sir. Cé,[é‘)’ j(bl/7/@)“4‘
6 MJ: So you’ve talked this over and you feel you gknow all you

7 need to know about this?

8 ACC: Yes, Your Honor.
9 MJ:-V And you want to proceed today without Mr.({jjjjjjj and with
10 Jjust Captain - —
“11 ACC: Yes, Your Honor. /é\/))(é) 23{5)@}:@ =
12 MJ:' Then that's what we w{il do.
13 ' - . Captain -do you have a motion you wish to make?
14 DC: Yes, Your Honor. At this time, defense moves for a new

15 Article 32 motion.

16 MJ: And is it in writing? ¢

17 ' DC: Yes, Your Honor.

18 MJ: Marked as Appellate Exhibit VI.

19 DC: The next document is the outline of objections in the

20 Article 32 where the defense cited the war in Iraq as a primary

21 reason for his one-day delay in submission.
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1 MJ: Did you submit objections to the 32 within the 5 days plus

2 a day?

3 DCf Yes, sir.

4 MJ{ And this just explains why it’s one day late?

5 : DCE Yes, sir.

6 MJ: Trial counsel, do you have any objections of the

7 representations made in Appellate Exhibit VII?

8 DC: No, Your Honor.

9 : MJ: Assuming it was made the next day, the Court will find

10  that’s good’causeifor a delay of one day to file the objection under

11 the Rule.

12 ' Go ahead.

13 . DC: Next, Your Honor, is the Article 32 investigation? itself.
14 MJ: Okay. Next?

15 DC: The next document, Your Honor, is a certified transcript of

16 the Article 32 proceedings verbatim.

17 CMJ: Certified by whom?

18 DC: I believe a court reporting service in New Hampshire, sir.
19 MJ: Well, is there anything that says that?

20 DC: Well, sir, the digital copy was sent directly from the--

21 there’s a certification sheet at the last page of that document.

22 TC: That’s unsigned.

39 018207

ACLU-RDI 1753 p.51
DOD-041386



1 DC; That is unsigned, yes, Your Honor, given the circumstances
2 we're in.

3 MJ; Trial counsel, do you have any objection or issue as to the
4 accuracf of this transcript?

5 TC: No, Your Honor.

6 ‘ MJ: I’11 accept it as it’s represented to be. Go aheéd.

7 Anything else?

8 DC: No more documentary evidence.
9 MJ: Do you have your list of objections?
10 , DC: Yes, Your Honor. I referenced it, I believe you’ll find

11 the objections are listed at Appendix E to the report, Annex E.

12 MJ: [Pause.] Captain _can you fi,nd,tlhat document for me?
LLe) -2 b)) -2

13 I'm now returning Appellate Exhibit VIII to Captain{iilillll}

14 _ DC: Sir, the catalog of objections...I have referenced in my

15 email, I reéeference those specific objections.

16 MJ: What day did the Article 32 close?

17 DC: Sir, I don’t have that informatioﬁ in front of me.

18 ‘ TC: I believe it was April 10th, Your Honor.

19 MJQ And you received the report on or about...it’s signed 18

(L)) -2, () -2
20 April. And you got this note from Sergeant B ‘Do you have any

21 objections to this Article 32 packet before I get Colonel —

22 recommendation?” Was he the appointing authority? (;%é)"/)dz?/'/
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DC{ Yes, sir, he was.

MJ# So you had gotten the 32 officer’s report, and you
basically,‘rather than filing separate, specific objections under
Rule 405(j5(4), you simply sent the email which would incorporate thé
objecti&ns contained in the report. |

DC: Yes, sir, in addition to reiterating the defense’s position
that T Qnderstood the telephonic issue, but as I will go through in
my argument, the lack of use of email in this environment cbnstituted
failure to----

MJ: Trial counsel, do you have any issue that the defense
preserved the objections under the Rule by .incorporating byireferencev
to this email?

TC: No, Your Honor.

MJ# Just so I'm clear, buried into this document you gave me
was Appellate Exhibit VIII, is a list of...there’s a list of 13
objections, but 10 appear to be the defense objections. Is that
accurate, Captain’ @\@)12)@)(7)@)’2/

DC: Yes, sir.

MJ: Now, do you contend all 10 of these are still viable for
pufposes of this motion? )

DC: No, sir. _ : i

MJ: Do you wish to present evidence?

4 018208
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1 DC: Yes, Your Honor.

2 MJ:{ Proceed.

3 o DC Wish to call Sergeant First Class- (5/@//%/éj 7@’) _¥
4 MJ:E I'm sorry, government, do you have a written response?

5 TC: fes, Your Honor. It’s previously been provided t:o the

6 court reporter.

7 , MJ: Which has been marked as Appellate Exhibit X. Go ahead and
' E1)- (&) 7~y
8 «call Sergeant— (& (/’5’/&-»/{ ST

9 Sergeant First Class— U.S. Army, was called as a

10 witness for the defense, was sworn, and testified as follows:

11 , ‘ DIRECT EXAMINATION

12 Questioﬂs by the trial counsel [Captain —/5@/2/(5[7[@ =
13 Q. | Please state your name for the record.

14 A. Sergeant First Class

15 Q. And what’s your duty position, $ergeant

16 A. Senior Paralegal, 1l6th Military Police/Brigade, Airborne,

17 Victory Base.

(&) 64 jb)7%) ¢

18 CQuestions by the defense:

19 Q. Sergeant did you previously work for Captain —
20 of that .same brigade? (‘Qé—'Z/(éj AT -2
21 A. Yes, sir.

22 Q. And who was he?
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A.? He was the trial counsel.

Q.; And you were his Chief Paralegal NCOIC?

A.f Yes, sir.

Q.; Do you recall the Article 32 investigation for Staff

Sergeant Frederick held in April?

A. Yes, sir.

Q. And preparations for that occurred in what month?
A.f End of March.

Q. Were you responsible for coordination with the

investigating officer?
A. Yes, sir.
Q. In your coordination with the investigati%g officer, how

did you communicate with him?

A. Initially, sir, or thyoughout?
Q. Initially.
A. Initially, I think I emailed him initially, then I went to

his location and delivered the file to him.

Q. To your knowledge, when you delivered the file to him,
where was his location? ¢

A., His location is on Victory Base, sir.

Q. So part of your initial correspondence with the

investigating officer, you emailed him?

+ 018211
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1 A.  Yes, sir.

2 Q. So email was available to you?
3 A.: Correct.
4 ‘ Q.i And email--did you receive a response email from Major————
5 A.g I think, sir, but I can’t recall exactly.
6 Q. Did you ever receive an email response from ﬁajor )
| (412 ;0N 2
7 A. I'd have to see my email account, sir, in order to show if
8 he got them or not.
9 Q. As part of the Article 32 investigation, there are numerous

10 emails. If you could--see if ydu could find...do any of those emails
11  look familiar?

12 : A.. Yes, sir, I see one here where I emailed the 32

13 appointment. “I will bring the entire case file to you Friday, 26
14 March, and get your signature for notification to the soldier.”

15 DC: Thank you very much. And that’s investigating officer

16 exhibit 8.

17 Q. Was there telephonic testimony during Staff Sergeant

18 Frederick’s Article 32 investigation?

19 A. No, sir.

20 ‘Q.. Were you involved in any of the other co-accused’s Article
21 32 investigations?

22 A. Yes, sir.
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Q.
accused’s

A,

Q.

Was

telephonic testimony available at any other co-

Article 32 investigations?

It was available at one of the other----

And do you recall which one?

U.s.

versus Ambuhl, sir.

And when was that Article 32 investigation held?

Around 2 May, sir.

Do you recall if videoconference was ever available for

Staff Sergeant Frederick?

A.

Q.

Base?
A,
32-——-
MJ:
emailing?

DC«

Was
Was
Not

Was

it ever available or was it asked?
it available?
to my knowledge, sir.

email available?

Maybe, sir.

Was

it available to communicate with people here on Victory

On Victory Base, yes, it was available, but as far as the

Captain Q@ wouldn’t that determine on who you’re

OEIEN Y,

It would determine, Your Honor.
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(ble)-¥ [ BT
| : MJ I mean, Sergeant —can say that he had email
2 capability and the IO had email capability, but that would not

3 necessarily imply that a witness had email capability. So that’s all

4 he can Speak to.

5 : DC: Okay, sir.
6 MJ: Go ahead.
7 Q. Did you look into the possibility of ever emailing

8 witnesses for purposes of extra-theater communications?

9 : ,A‘. No, sir, what I did do, I emailed witnesses trying to find

10  their location. They had their own AKO white pages search, trying to
11 find their information, then I could have their email account, and I

12 could say, “Hey, where are you located? Give me your phone number,”

13 stuff like that.

14 Q. Did you ever email anyone in the United States or in

15 Germany?

16 A. I can’t recall, sir. I’'d have to check.

17 Q.‘ Would it have been possible for you to email witnesses?
18 A. Sir, it wouldn’t have been impossible.

19 Q. It wouldn’”t havé been impossible. Did you create the

20 investigating officer’s witness list?

21 A. - Could you specify, sir?
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4

Q.i In the Article 32 inve%tigation, the initial notification
to Staff Sergeant Frederick, there was listed one CID agent. Did
that list come from Major — or did that come from the
governmént? Gﬁﬁé}Z}éﬂCQ?}uZ |

A.; Sir, that was the government intended witness~—pu£ on to

the IO's notification to the soldier.

Q. For his signature.

A. Yes, sir.

Q. Did you ever receive the defense document witness list?
A. I received an email from the defense with a bunch of names

on it to be witnesses.

Q. And was that a request for documents?

A.l Yes, sir.

Q. And what, if anything, did you do in regards to that

documént witness list?

A. Started looking, doing what I could to find people and find
the.docﬁments you requested.

Q. And were you successful in finding that?

A. I didn’t.... 6/@)'%.@)@)(5;_}(

Q. Sergeant First Class j how far away is Victory Base
from Abu Ghraib Prison?

A. Maybe 20 miles, sir.

018215
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1 Q.; In the Article 32 investigation, it was learned that a

2 majority of the CID agents had redeployed, how did you determine

3  that? TR |

4 A. Sir, we were told thaf information by the CID that we did
5 have testify because they worked with them.

6 YQ.: So the only CID agent left in theater was the agent that
7 testified?

8 A. Yes, sir.

9 Q.. To your knowledge, does Abu Ghraib Prison have email

10 capabilities?

11 A. Sir, they do, but it’s classified.

12 Q. To your knowledge, did that capability exist in March and

13 April of 20047

14 ' A.  Yes, sir.
15 Q. Yes, it did?
16 A, Yes, they had email--well, yes, they did, because_we sent

17 emails back and forth to CID during that timeframe.
18 Q. What means did you use to diligently search for defense

19 documents and witnesses?

20 A. Defense documents and witngsses?
21 Q. What method----
22 ' A. Depends on what document you asked for.
| 018216
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used?

A.

.Q.

Can you name the variety of communication methods that you

Well, depends on what you’re looking for, sir.
Did you use telephone?
I have to know what you’ re looking for, sir.

At any point during the entire Article 32 investigation

time period, and looking through the defense witness and document”

list, did you ever use the telephone to determine if they were

available?

A,

A.

Q.

Yes, I did.

And did you use electronic mail?

Yes, sir.

Did you use face-to-face communications?

Yes, sir.

Did you use any other mode . of communications?
I don’t know of any other mode.

In the Article 32 investigation, it was determined that--it

was made a representation by the government that a Captain -

-jid not exist. How did you get that information?
A.
Q.

A,

GlE) 7 212
That she did not exist? Gi)if >

That she did not exist.

I couldn’t find her.
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1 Q. Couldn’t find her?

2 A. Roger.
3 Q.f Not that she didn’t exist, but that she couldn’t be found.
4 A.  Probably because she couldn’t be found. I didn’t say that

5 she did@’t exist.

6 Q. Do you recall the reasons why you were toldbthat the

7 victims, the alleged victims in this case were not available?

8 A.: I can’t recall, sir. One of them probably would have been

9 security and transferring them from one location to the next.

10 Q. And therefore, they were deemed unavailable?

11 A. Yes, sir, by the I0.

12 DC; Sir, I have no further questions.

13 MJ: Captain — < (b[é) -Z )@7@) <
14 : CROSS-EXAMINATION /

15 Questions by the trial counsel [Captain—

16 @&)Lﬁl/(b)gc#v YSergeant.— you just mentioned in response to tﬁe

17 defense counsel’s questions about detainees, or movement out to Abu.
18 Can you describe the operational situation here in Iraq during that
19 timeframe?

20 A.  Well, say for instance, say one morning we may wake up,

21 “Hey, the réads are red,” which means there could be an IED on the

22 road or a bridge could be blown, there could be no traffic.
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Q. : Now, when you say, “red,” what does that mean?

A.; There’s a threat.

Q.; So, is there going to be any travel that day?

A.; Probably not, sir.

Q.i Was that a consistent thing that would happen during the

early part of April of 20047
A. Yes, sir, during that timeframe, there was a lot of

sporadic behavior out there.

Q. Were there insurgent attacks on convoys?
A. Yes, sir.
Q. Was it dangerous operational security going to and from Abu

Ghraib Prison at that time from Victory Base?
A.. Yes, sir:
Q. As far as telephonic communications here on Victory Base,
what did you do to try to get a telephone sét up forithe Article 322
- A, For the Article 3%, I requested from my First Sergéant to
purchase a speakerphone here on the local economy.
Q. And did that happen before April 2d, the day of the
accused’s Article 327
A. No, sir.
Q.v When did you actually get that speakerphone?

018219
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1 A. Actually got the phone, I’'d say maybe a week before

2 Ambuhl’s 32.

3 Q.  So that’s why the co-accused had telephonic testimony.
4 A. . That’s why there was a telephone at that.
5 ' Q.; Now, where was the Article 32 actually held on Victory Base

6 for the aceused?

7 A. Right here in this roem, sir.

8 Q. Does this courthouse have telephone, a commercial telephone
9 line running to it?

10 A, No, sir.

11 Q. Did you try to make any attempts in finding somewhere else
12 on Vietory:Base to get telephonic capabilities for the accused’s

13 Article_32é

14 A. Sir, I had asked around and looked around and didn’t find
15 anything.

16 Q.  Who did you specifically talk to about that?

17 ~ A.  For instance, I spoke with my S6, the commo section in my
18 brigade. I spoke with other.personnel throughout post, 57th Signal
19 Brigade--or Battalion, their telephone operator.

20 Q. And what did they tell you?

21 ~A.  There’s no phones available, but they actually found one

22 where we did Ambuhl’s 32 in Building 0, the conference room.
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1 TC{ Thank you, no further questions, Your Honor.
2 MJ:; Captain — anything further?

3 é&dé)fzfé&év@jﬁz REDIRECT EXAMINATION

4 Ques*tiori's by the defeé¢nse counsel:

5 - Q. Captain *mentioned that there was significant
6 enemy adtivity during the month of April, and this affected the

7 physical transportation. To your knowledge, did this also affect

8 electronic mail capabilities, to your knowledge?

9 - A.  Not to my knowledge, but it affected other things, sir.
10 DC: No further questions at this time, Your Honor.
11 TC: Nothing further, Your Honor.

12 [The witness was excused, duly warned, and withdrew from the

13 courtroom. ]

14 MJ : Captaln‘é/)ﬁz})’z {b}ﬁlff:ﬁ a

15 DC: Your Honor, the defense wishes to call Ma_lq:’r‘—
/""{b):é') it (B2 |
16 Major— U.S. Army, was called as a witness for the

17 defense, was sworn, and testified as follows:

18 ' ' DIRECT EXAMINATION

19 Questions by the trial counsel [Captaln_@){)z (b) 7@) Z
20 0. Please state your name for the record, sir.
2 R (N0 ¢ T
22 Q.  And what’s your duty position, sir? .
018224
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1 A.;' I'm the Executive Officer for 57th Signal Battalion.

2 Qﬁestioﬁs by the defensej

3 -Q.z Sir, do you.recall performing an Article 32 investigation

4 for Staﬁf Sergeant Frederick?

5 A.; Yes. . .

6 | Q. And do you remember about the preparations for that Article

7 32 in March of 20047

8 A. Yes, I do.

9 Q. Do you recall how you communicated with Sergeant First
10 Class _ in preparing for your Article 327 (41@2»@)(7)@ -Z
11 A.> Email, phone call, face-to-face. |

12 Q.v Sir, where are you loéated?

13 A, I’m located at the stables, which is on the east side,

14 north of LSA North--Dodye North.

15 Q. Here on Victory?
16 A. Yes. * ﬁ
17 0. And you were able to communicate yia email from across the

18 installation to Sergeant First Class _

19 A. Email, phone call and voice, face-to-face, all three.
20 Q. Sir, did you consider your job to conduct a full and
21 impartialehearing for Staff Sergeant Frede?ick?

22 A, Yes.
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1 Q.i And as part of your job as investigating officer, you
2 signed d document outlining the witnesses that you felt were

3 nécessary for that investigation?

4 - A.  An initial list, yes.
5 Q. And that initial list, did you come up with that list?
6 A. Actually, it was preformed as part of the notification for

7 the hearing.

8 Q. Sir, where did you get that preformed notification?
9 A. From Sergeant First Class— (é/(é) %/,‘57@,? »"7 B
10 Q. ' S8ir, did you supplement that at any time after reViewing

11 aﬁy-of the_documents with your own witnesses?

12 A.. I took notes along the way. In fact, I think they’re

13 included in my Article 32 packet. When you produced your list, they
14 kind of '‘synced up with the folks that I had in mind anyway.

. (bAL) ¥ 12076 ¥
15 MJ: Major , did you understand that you had the

16 authority to order your own wi

17 WIT: Through the course of the inves ation, yes, sir.
18 MJ: That you weren’t bound by either the Sergeant —Lst

19 or the defense list?

20 WIT: Yes, sir.
21 MJ: Okay.

22 DC: [To the MJ] Sir, may I have the Article 32 investigation?
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1 [MJ provided documents to DC.] Retrieving the Article 32

2 investigation.

3 Questions by the defense [continued]:
| | ARG O%
4 Q. . Major , 1s that the investigation report that you

5 made? Does that look familiar? .

6 A. Yes.

7 | - Q. in there, in the investigating officer exhibits, you listed
8 a numbet of your email traffic. Do you recall?

9 A. Yes. . 5

10 Q. And in one of those emails, you noted that some of the

11 defense witnesses and document requests were, quote, very relevant.
12 Do you recall making that? Do you want me to show you? [DC shows
13 witneSS'dogument.] QQKQ'Z)@J %i),y |

14 MJ: Captain - it’s very difficult for me to follow along
15 with this, since you keep taking the exhibit back from me. Do we
16 have another copy?

17 DC: No, sir, when I was trying to make additional copies, the
18 photocopier available could only do one copy at a time. And Wpen I
19 was making photocopies for the court reporter, for my own coples, we
20 had to deal with the specific circumstances that we find here at

21  Victory SJA.

22 ~MJ: Trial counsel, do you have a copy of the 32 report?
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TC+ Yes, Your Honor, I do.

MJ; But then you wouldn’t have a copy.

TC{ That’s correct, Your Honor.

MJ$ Okay, I’11 do?the best I can without a copy. Go ahead.

DC: Sir, if it would please the Court, maybe we can get
something now that we can mark with either tape or paper clips.

"MJ: Just go ahead.
DC: Okay, sir. We'’re doing the best we can.

MJ: No, I understand, Captain_ Zb,(é)z ‘@/7@2

DC: Sir, before we get the

MJ: Captain ‘

we’ll go in order—-—--

0o you want some paperclips?

DC: Yes, sir, that would be helpful. [MJ provides paperclips

to DC.] Thank you, sir.

Questions by the défensg [continued] :

Q. Sir, were you expecting a defense delay in this case?
"A.  Was I expecting a defense .delay?

Q.. Yes, sir.

A. Obviouély, yes, ‘from the civilian attorney, as matter of

fact, I think I had asked you several times about it.
MJ: Captain -, you’ re going to need to stand by the
microphone. @)6 -2 pley-2

DC: Okay, sir.
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Could the witness repeat his last response, because I

didn’t hear that.

WIT:
requested

Q.

Number 19.

A,
Q.
A.
guess.
- MJ:
DC;
MJ{

Q.
¥

I said that I had asked the defense several times if he

a delay, especially with the civilian attorney coming on.

Sir, I'm going to show you Investigation Officer Exhibit
Do you recognize that?

Yes.

And what is that?

This is your witness list, your request for evidence, I

What page is that on?

investigating Officer Exhibit 19, IOE 19, sir.

] %
Got 1it.

Did you find any of these witnesses and/or documents would

help you conduct a full and impartial hearing?

A,

Q.

MJ:

Yes.
Which ones?
Significant activities.

Significant activities?

Please speak up, Major- [%—61/@7@)_;(
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. WIT: The 15-6, which obviously covers all of that, because
that’s poséibly what YOu were asking for earlier was what was
involved in the 15-6.

MJ; Which...because I don’t have the document before.me.

WIf: This is Major General Taguba’s 15-6 that was initiated,
sir. |

MJ: Got it, go ahead.

WIT: Which I actually did introduce into my Article 32 for that
very reason.

MJ: Okay, it was considered as an exhibit.

WIT: Yes, sir, it was.

Q. Any other documents in the defense request that appeared
unreaéonable or irrelevant?

A. i can’t remember off the top of my head.

Q. The witness list that the defense outlined in its witness
request list included co-accused, eyewitnesses and chain of command
and alleged victims. Did you find those would be helpful in order to
conduct a full and impartial investigation?

A.  Yes, but obviously inbmy packet, I had numerous sworn
statements from co-accused, the chain of command and from detainees

at the prison.
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- MJ: Major — by co-accused, at the time of the hearlng,
weré théy all basically represented by counsel, to your knowledge?

WIT: Actually, when the government requested they appear, they
all responded back by counsel. However, in my CID packet, I did have
the sworn statements, as well as the CID interviews in there.

MJ{ Captain is there any issue about the unavailability
of the co-accused? (é/g//z/éjﬁ/’Z@/

DC: All but one, Your Honor.

MJ: Who’s that?

DC: PFC England, Your Honor. She did not reply back that she
was not unavailable due to her counsel making a statement on her
behalf.

: MJf Was she represented by counsel?

DC: She was not represented by counsel at the time. 1In facé,
when we go through the verbatim transcript, the reason why she was
declared unavailable was solely because of her presence in the United
States, accordlng to government, through Captaln— (ﬁ)@) ;){é (7 (C/ﬁ.
representatlons to the defense. And that's why she testified a month
later via telephone in the Ambuhl case.

WIT: She was declared unavailable because she was outside the
100-mile radius.

DC: Outside the 100-mile radius.
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(bl JBI)) -+
MJ: Major -,Q anybody outside the 100-mile radius was
unavailable in your mind?

WIT: Yes, sir. The question came up from the defense, I

actually had to recess my hearing. I referred to my legal advisor,

N Lb‘e)fzi@iﬁcrf.
Captain and I asked her here, what were the
guidelines with that, and that’s kind of the response she gave me,
sir. So that’s what I put out.

MJ: So you applied a bright line 100-mile rule? More than 100
miles; gone, you’re unavailable?

WIT: Obviously, out of theater, sir. With the detainees and the
detainees fhat were released-—---

| G-

MJ: Major -a, it would be easier--understand what I'm
asking. For those who were more than 100 miles away, forget the
detaiﬁeés,lbecause they weren’t more than 100 miles away.

WIT: Correct, sir.

MJ: They were detainees in the prison.

WIT: Yes, sir.

MJ: For those who were more than 100 miles away, did your
inquiry stop once you found out they had redeployed or were outside

of theater?

WIT: [No verbal response.]
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eI
1 "MJ: And you simply, say, and Captain— told you that if
2 they’re more than 100 miles away, they’re unavailable.

3 WIT: Yes, sir.

4 MJ: And that was the end of your inguiry.
5 WIT: Well, at least the end of the inquiry, I wish I had all the

6 data. I already had----

7 MJ; No, no, I'm just talking about as far as their being
8 unavailable.

9 WIT: Yes, sir.

10 Questlons by the defense [continued]:

5)Y6)-4 Oc)Y

dld you have an opportunity to review Rule

11 Q. Major
12 for Court-Martial 405, #Which governs Article 32 investigations?

13 A. I read it several times.

14 S Q. And when you read it several times, did you consider any

15 alternatives to testimony, other than in-person testimony?

16 A. Honestly, no.
17 Q. And why not?
18 A. . Because I already had from the majority of those sworn

19 statements and CID testimony.
20 Q. Sir, when you were looking at those sworn statements, were

21 you able to cross-examine any of those statements?

~
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MJ:': Captain ’ I understand you ca}n’t c’ross—examigne the
stateﬁents. There’s no need to ask such a question.

Q.  Were you able to further explore....

- MJ: i get your point.

DC: All right, sir.

Q. When the defense made numerous requests in the verbatim
transcript and later via email to do some of this questioning via
email, did you take that under consideration?

A. Email?

Q. Via email?

A.i I don’t recall./I know we talked about telephonic
representation.

Q. Would you have been amenable to conducting witness

interviews for purposes of the Article 32 investigation via
electronic mail?
MJ: Let me back up, rather than give you a hypothetical. Major

-{a*? E’g fny time that proposed procedure proposed?
bYe)7 (1)) €)-
WIT: Email? '}E) C) %
MJ: I'm assuming what you’re talking about, you send an email,

you get '‘a question, it’s like a chat room?

DC: Yes, sir, IRC?

°3 018231
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1 MJ: Was that ever requested by anybody to your knowledge, to

2 your memory?

3 .~ WIT: It wasn’t to me, sir, no, sir.

4 Questioﬁs by the defense [continued]:

5 Q.; Did your legal advisor advise you on taking the fact that
6 we are in a war zone into account when determining ways and means of
7 conducting a full and impartial investigation under the rules?

8 A.- We never really had a discussion such as that.

9 Q. Did you take into the fact that we were currently_in a war
10 'zone and explore options other than in-person testimony to ensure

11 that your investigation complied with the Rule of Court—Martial 4057?
12 A.: Obviously, it came up in the courtroom. Captain

13 seemed to think that given the circumstances, we weég%%?égzg%{;zéet
14 up to do that, in lieu of the fact that I did have the statements and
15 such which are admissible under Rule 405. We didn’t pursue it to

16 great léngths.

17 MJ: " You considered, you had sufficient information that you.

18 believed cémplied with the Rule to make your findings and

19 recommendations?
20 WIT: Yes, sir.

21 MJ: Got it.
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Questioﬁs by the defense [continued]:

Q.i And that consisted solely of documentary evidence‘and the
testimony of three people?

' A.: And obviously the photos I had, as well. It just wasn’t

the documentation.

MJ: Okay, you’re talking about the photos plus the documents?

WIT: Yes, sir.

MJ: Plus the three witnesses who testified.

WIT: Yes, sir.

MJ: Got it.

Q. Sir, do you recall the closing arguments of the prosecution
in the Article 32 investigation? !

A. Could you be more specific?

Q. More specifically, do you call the presence éf a laptop

computer and an audio visual equipment----

A. A summary?

Q. For the summary?

A. I recall the summary, yes.

Q. So the ability to conduct an email or a chat room argument

was available, at least for the closing argument.

A. There was a computer slideshow. I don’t see the----
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Was there a computer slideshow with a PowerPoint

presentation with Internet capability?

DC =«
MJ:

DC«

Your Honor....
No, I'm just asking.

All I'm saying is, Your Honor, it would not be a far

stretch to even have to change venue locations for the Article 32 in

order to comply with the defense’s numerous requests that this

Article 32 investigation in order to partially comply with the Rules

of Court-Martial, that we explore all options. Because just like any

other Article 32 outside this theater, we should take thése steps

necessary to equalize this situation.

MJ ¢

Gz —&)A -2

I got it, Captain_ I understand your point. My

simple point is, is that a computer—generated stand alone

presentation against a screen is not the same as a video

teleconference capability, which is what you’re talking about .

DC:
MJ:
DC:
MJ:

DC:

No, sir, I wasn’t talking about video teleconference.
What were you talking about then?

I was talking about electronic mail or Internet relay----
Did you ever ask for Internet mail?

Yes, sir, I did, and that’s why the verbatim transcript,

I’1l1 be going through....
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1 | iMJ; Is it in your list of objections, since I don’t have them

2 now?

3 DC: Yes, sir, if you look in--when referenced the objections in
4 nmy elecﬁronic mail notification pursuant to R.C.M. 405 within the 5

5 days, you will notice that I asked the convening authority to explore
6 these.optiOns, that I had mentioned numerous times during the Article

7 32 investigation, itself, both through the investigation officer and

8 to the----

9 MJQ Let me see the----

10 TCE Sir, it’s attachment 3 of our motion. There’s a list of
11 objectiqns. @[é)fz/'f(é)ﬁ)C’?’

12 MJ: Thank you, Captain .  [Pause.]

13 bCﬁ If it would help, Your Honor, it’s specifically objection

14 11 listed in the repoft where #he deffense objected to the unavailable
15 witnesses and made the reguest to the convening authority.

16 MJ: Where is it in here that says that you asked for email?

17 DC: Your Honof, that’s the reason why I requested a verbatim

18 transcript. Because Your Honor, I made the objection----

19 MJ: What page is it in the verbatim transcript?
20 DC: If I may have a moment, sir.
21 MJ: Sure.
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1 DC: Your Honor, during the defense’s initial presentation on

2 page 18 ‘and 19 of the verbatim transcript, “The defense is more than
3 willing.to request recesses until we are able to get as much

4 information as possible, including getting the 15-6 investigation.

5 And-the»defense is also going to utilize whétever_means necéssary,

6 including email, telephone, whatever we can, given the nature of our
7 surroundings, in order to get as much information as possible to use
8 so that we can make the appropriate decision asvto disposition and

9 that you can make a proper recommendation to the higher----

10 , MJ: Captain I just asked you where it says “emall " I'm
| gé)z -7k 2 ’

11  not asklng for the whole thing. What line is that on?

12 DC: Sir, it’s the bottom of--lihe 23 and lines 1 through 10 on

13 page 19.

14 _ MJ: Okay, but in your objections that you sent to the--so you

15 state this parenthetical in here on your email, “Alternative forms of

16 testimony may be considered, telephonic, email, IRC,” etceteras,

17 preserves it, even though it’s not in your list of objections ét the

18 32.

19 DC: Yes, Your Honor. I not only cross-referenced those lists

20 of objections in the appendix, but I made the specific ones. But we

21 need to break open the box.

22 MJ: I got it, go ahead.
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1 DC: And I’1ll go through that in a moment in depth.

2 Questions by the defense [continued]:

3 Q. Sir, do YOU recall that opening statement?
4 A. Not verbatim.
5 MJ: Counsel, it’s in your transcript. Whether he recalls it or

6 nof'is not the issue.

7 Q. Did you consider taking the war in Irag and our presence

8 here in Iraqg in making determinations of alternatives to teStimony,

9 other than live witnesses?

10 A.} I guess in terms of the war in Iraq, I would consider the
11 burdeﬁ of gathering evidence harder, harder to do, so I don’t think
12  so, no.

13 Q. Sir, in your report, i’m going to reference back to your

14 rep0r£, and on the continuation sheet of block 21, DD Form 451, which
15 iS'liétéd as your Appendix F, court-martial witnesses availability,

16 do you recall this document?

17 A. Yes, this was provided by....

18 Q. I'm showing that----

19 ’ MJ: We can’t mumble. Ask the question and, you're looking at
20  the document, Majo if you have an answer you need to speak

21 up on it. It’s not a c nversation between you two. The court
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reporter /can’t hear it. You show him the document, ask the question,
Captain — Or give me an answer.

WIT: I recall that I spoke that I wanted to have this in my
reporﬁ.j

MJ: Referring to....

WIT: I cross-referenced what I thought with what the government
had in terms of their various categories, i.e. outside the 100-mile
radiué,'and those rights contained on----

MJ: Okay.

Q. In that specific section of that report, in that first
line, you made the determination based on the evidence you received
at the Article 32 investigation that they were not only unavailable,
but that they were going to be unavailable at trial, as well.

A. I said, were more than likely not available.

Q. More than likely unavailable.

-A.  Right, and one of the----

()6 14)6)C) 4
MJ: Major you don’t need to answer more than the

question that’s being asked.

Q. And that particular sentence was for all the witnesses that
you listed undernealﬁ it. '%

A. In these various categories, yes.

Q. In these various categories.
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A. Obviously, unless their category changed.
DC: Sir, no further questions. :
MJ: éaptain — /\{é[é}Z "(b)&j{?j '2,
CROSS-EXAMINATION
Questioﬁs by the trial counsel [Captain
Q. Sir, I juét want to be clear of how you proceeded;with the

investigation. So you were given a case file in this case. 1Is that

correct? é&*é)#jé&Xj?C“’%
A. Yes, Sergeant - hand

me initial the draft sheet, the noti

elivered the case file. He had

ication, that I signed that had

the....

Q. The one witness being Agent at that point?
A. Yes.
Q. And then after you received the defense witness list, did

you add a couple' more witnesses that you wanted to have in-person,
live testimony from?
A. I created a list.

Q. Were one of those people Sergeant - Did he come in
and testify? ¥£ / ,
B (_j@J%Z,QhK?)'ZZ.
AL Sergeant Major—/'/

Q. Yes. And Sergeant_, is he another person that came

in to testify?
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A, Yes.

Q. And then there were other people who came in, but then
invoked their Articie 31 rig‘ts. Is that correct?

A. Yes. 6/2&2)'4}@[7){(@'%

Q. So, Sergeant — created a themo with oxfe witness, and
then from my understanding, you created, or you caused to have more
people show up than just that one witness. Isn’t that correct?

A, Obviously, we tried to get as many folks available as we
could. ’ %

Q. And so you had six live witnesses come to the Article 32.
Is that correct?

A. [No verbal response.] A H

Q. Well, you had two or three people testify, Sergeant

u— BG4 1B)( 4

A. The government and defense. (8)6-2 /@)Z@) 2

Q. And then three people came in and took their Article 31
rights. Is that correct?

A. Yes.

Q. -, that’s one, Captain -s another.
a. captain (AN
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1 Q.,. Now, that initial case file from CID that you received, you
2 receiVed a whole bunch of sworn statements in there. 1Is that

3 correct?

4 "A. . I received a pretty thick packet.

5 Q._ And ybu reviewed the statementsrof some of thé people that
6 the défénse wanted there at the hearing that day. Is that correct?

7 A. I read that cover to cover, sir.

8 Q. Now, you talk about that some of those people weré over 100
9 milesiaway, what did you do to try to get them on the telephone? Did
10 you think about how much relevant testimony they were going to have?
11 A, Honestly, reading‘405, sworn testimony, unsworn testimony
12 in some circumstances, was authorized, acceptable. Honestly, since I
13 hadztﬁat sworn testimony, yes, I accepted it. Did I try and go over
14 tﬁat 100-mile radius? No.

15 Q. Now, what went into some of your considerations as far asv
16 the 100-mile radius? The operational situation in Iraq, did that go
17  into your thinking?

18 A, If they were in theater, I mean, you can equate 100 miles
19 stateside to literally 10 té 15 miles here if you look at it, just

20 between here and the Green Zone. So, it did play a role. Obviously,
21 stateside, Germaﬁy, do we w;nt to bring those folks over heie? The

22 rules of evidence kind of allow you that 100-mile l}mit just to
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alleviate é lot of pain associated with it. I guess that’s my
interpretation of 405.

Q. Now, you mentioned that 10 or 15 miles in this environment
could be equated to 100 miles back at stateside. Can you talk about

the operational situation that was present in Iraq in April of 20047

©A. I think April was the deadliest month in theater, sir.
Q.' So there were lots of attacks and insurgents on our
convoys?
A. Mortars, vyes.
Q. Did that play into your consideration about going out to

Abu Ghréibrand interviewing some of the detainees out there?

A. - That was never proposed, but obviously, that would play a
role. It was proposed to try and find some of the released
detainees, to try and find some detainees to bring them here. But
once agéin; it seemed--I had testimony of those key witnesses
already. To try and find them, it would seem to be too difficult a
task given:the timeline.

Q. Now, when you say “key witnesses,” are you talking about
people like Specialist Harman, Sabrina Harman, one of the co-accused
in this case?

A, Co-accused and the detainees that were actually abused,

that they had gotten their medical records and....
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Q. And you also had a CD full of pictures?
A. And videos.
Q. And did some of those pictures and video show the accused

in this case perform certain acts with the detainees?

A. Yes.
» Q. That were actually charged as charged offenses in this
case?
A.  Yes.
Q. You also had in your possession General Taguba’s AR 15-6.
: A. I actually recessed my hearing just so that I could get it

into testimony.

Q.. Okay, so the hearing actually started on the 2d of
April----

A. It started on the 2d and ended on the 11lth.

Q. And then so you waited a week and then had to reopen while
that 15;6 was being obtained. Is that correct?

A. No, I believe we recessed the first time, at which the
availability--the defense tried to--asked us to try and find some
folks. That was that first 7-day recess. The recess between the 9th
and 10tﬁ was, we found out the 15-6 was done, could be released. So,

we recessed to allow that to be copied and put into evidence.
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1 Q. Did you consider that 15-6 done by General Taguba as part

2 of your recommendations?

3 A. Yes, I have to.

4 MJ: Did you consider General Taguba’s findings?

5 WIT: Yes, sir. In fact, I addressed that 15-6 in my report.

6 Q. Now going to the judge’s last question about the findings

7 of Geﬁetal Taguba, did you just agree wholeheartedly with General

8 Taguba, or did you take what was in the 15-6 and add it to what you

9 alreadyvknew?

10 A. Well, what I did was I took the results of his report and I
11 provided tﬁe relevance to my investigation.

12 | Q. So, you took what you knew already, the photographs, the

13 statements from the co-accused and some of the detainees, and applied
14 it to.what'Geheral Taguba already had?

15 A. Correct.

16 Q. I'm now showing you, which is Attachment 3 of the

17 overnment’s motion, do you recognize what that is?
g

18 A. Yes.

19 Q. Now, what is that?

20 A. Those are the defense objections.

21 Q. So this is what defense objected to at the Article 32. Is

22 that correct?

76 018244

ACLU-RDI 1753 p.88
DOD-041423



1 A. Yes.
2 Q. On the second page of that, number 11, what’s your response

3  to number 1172

4 ~ A. Do you want me to read it verbatim?
5 Q. Yes, please.
6 A, “I made a ruling on the availability of witnesses for the

7 purpose of this Article 32 investigation. If they were outside the
8 100-mile radius or either a detainee or former detainee, they were
9 considefed’unavailable due to the extraordinary security and

10 operational measures and concerns associated with providing their
11  testimony.” Cb{@) ’57// (é) 7@47[ |

12 MJ: Major— did you.. .and I asked you earlier about a

13 witness that was outside the 100 miles, and you indicated that your
14 legal advisor had indicated that was kind of a bright line rule.

15 WIT: Bright line rule, sir?

16 - MJ: By that, I mean, if a witness was 101 miles away, they

17  were, pér se, unavailable? And if they were 99 miles away, they
18 weren’t per se, unavailable, that you have to balance?

19 WIT: Sir, I don’t want to say that she made that clear

20 delineation, because obviously, you really don’t have to do that.
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MJ: Well, let me ask you this, if a witness is more than 100
miles away, did you consider what they might say? And say, even
though they are 100 miles away, I may bring them here?

WIT: Yes, sir. Obviously, if there was a witness who had some
type of, you know, truly relevant testimony that I didn’t already
have, I would like to think that we would kind of go to some tougher
means to get them here.

MJ: So on each of these witnesses that you list that were more
than 100 miles away, did you have some evidence of what they would
have said?

WIT: Sir, I mean, we can go down the list, but for all intents
purposes, yes, Sir. §

MJ: And then after you have that evidence, you considered both

the location and assessing their testimony, or just their location?

[Pause.] I know, Major—you’re not a lawyer, so just tell

me what you considered. QS}@;”Qi/@?)éZng'ﬁL

WIT: Sir, I considered both;———

MJ: I want you to understand something, there’s no right or
wrong answers.

WIT: Yes, sir.

MJ: The only right answer is the truth, okay? So tell me what

you thought at the time.
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1 WIT: I considered both, sir. Again, there wasn’'t a witness, or
2 if somebody to testify that was unique, I guess is the way I want to
3 phrase thaﬁ.

4 MJ; So you would say most.of these people were cumulative to

5 somebody else?

6 WIT: Yes, sir.

7 MJ: And you considered--just to make sure what you considered,

8§ you considered the sworn statements of the co-accused?

9 WIT: Yes, sir.

10 VMJ: The pictures?

11 WIT: Yes, sir.

12 MJ: And the 1live testimonf?

13 CWIT: Yes, sir.

14 .MJ: Did you consider anything else? Any other sworn

15 statements?

16 WIT: Besides what I already had, I mean, I had all of that

17 already.

18 ‘ VMJ: No, I didn’t ask--no, but I'm asking, for example, the

19 detainees that were unavailable, did they provide sworn statements?
20 WIT: I had sworn statements in the CID packet from detainees,

21 yes, sir. Outside of that, no, sir.
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MJ: Let me back up, you’ré given a packet that started the
invesﬁigation with all this stuff in there.

WIT: Yes, sir.

MJ: And a lot of that, quite frankly, designed to know who you
need to‘call or not call. But now, I want you to go to the end of
the invéstigation, did you consider the--and it’s at least ﬁnclear as
I'm réading your report, that’s probably my fault since I just say.
this voluminous document, you had three witnesses testify af least to
something as opposed to not invoking. You had sworn statements from
co—-accused, énd you had pictures. Did you consider the statements of
the,detainees that you found.unavailable in making your findings?

WIT: No, sir.

MJ: Even though it was invthe——okay. You understand what I'm
talking about?

WIT: That goes to cumulative, sir.

MJ: So, did you consider anything else in making your
recommendations other than those three categories I just stated?

WIT: No, sir.

MJ: Thank you. Captain -\_y Cb)(o -2 / @}(7)(?) ~Z-

TC: No further questions, Your Hon?f;////

MJ: captainGIIEN /

DC: Yes, sir.
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1 ? CROSS-EXAMINATION
2 Questioﬁs by the defense:
3 Q.. Sir, you mentioned just now that you made a decision that,
4 on witness availability, I’m going to read to you--because I need to
5 read tO'you quickly from the verbatim transcript on page 126 and page
6 127, juSt before you made that decision. I mentioned, “Sir, if
7 that’s the case, the defense would recess until we are able.to
8 éommunicate bﬁ email or whenever you make your decision or able to
9 procure additional witnesses and continue this Article 32
| 2)b) -4, T¢) -4
10 investigation. Major I'm going to take an immediate
11 - recess now. Let me call, inaudible, and then we’ll reconvene today

12 and we can go ahead,” and then we reconvened later. At that point,

13 do you recall talking with your legal advisor?

14 A. Yes, that’s when I talked to Captain— about this
15 issue. @)@Z. ’Cb)?@j 2
16 Q. And what was her--what was your decision about the use of

17 email?

18 A. Again, if you read my-~result of the objection, she said,
19  “out of the 100-mile radius, detainees, unavailable.” So if they're
20 determined unavailable, I believe that kind of ends the

21 communication. Unavail;ble is unavailable, I guess is what I'm

22  saying.
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DC: No further questions,_sir;

TC: Nothing further, Your Honor.
[The Witneés was excused, duly warned, and withdrew from thé
cdurtroom.]

MJ: Defense?

DC: VNothing further, Your Honor.

MJ: Trial counsel, do you wish to present any evidence?

TC: No, Your Honor.

MJ: Captain_ do you wis‘h to add to your brief?
'DC:. Yes, sir. @Ié)—({)@ﬁm-—“f

MJ: Proceed.

DC: ?our Honor, the Rule for Court-Martial 405 presumably was
designed for both non-wartime and wartime environments. That is why
Rule 405 provides for alternative means of testimony fpr this
particular situation. In the defense’s objections to both the
witness:and document availability, as part of that objection and
throughout the Article 32 investigation, the government--the defense,
time and time again said, “Government, we need to think outside the
box here. I take into account the fact that we are in Iraq} I've
taken into account that April is a bad month for the Coalition. So
this is important. This as an important case for my client. These
are important witnesses for this investigation. In order for you to
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1 conduct a full and impartial investigation, let’s explore alternative
2 means of communications. I understand the fact that we can't have

3 telepﬁodics [sic], but I do recognize that before this hearing, where
4 people within this very room earlier were communicating via

5 electronic mail. We do know that we could have even had this

6 presentation on Victory Base in at least two people’s offices,

7 Sergeant First Class G, vwho received email, and Major —

8 who alsq received email. @/@)»@6)(7[Cj-9(

9 And sir, if you further look into the packet of all the

10 different personnel who communicated via email during this time, it’s

11 staggering. The convening authority, the Staff Judge Advocate

12  communicating with respective Brigade Commanders soliciting for 15-6
"

13 officers. All of this was done prior to April and prior to this

14 hearing, the Article 32 investigation.

15 MJ: Captain— let’s narrow this down to a little bit more
16 to legal issues. (A)@)Zj‘ (bj + {C) Z-

17 DC: Yes, sir.

18 MJ: I understand that. ©Now, you have a whole list of

19 objections here with your email, but what I'm hearing you telling me
20 is, essentially, what you’re objecting to is the failure to produce
21 other evidence.

22 DC: Yes, sir.
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1 MJ: Does that summarize--I mean, okay, that’s what we’re going
2 to focus on, but do you have anything else that you’re objecting to

3 to me.today other than that?

4 DC: Other than the availability of witnesses and documents?

5 MJ{ I'm talking about the failure to provide evidence.

6 DC: The failure to provide evidence, defense evidence, and its
7 prejudice it has caused this defense. ; : ¢

8 MJ; No, we’re going to get there. We're going to get there.

9 But I.jUSt want to make sure I know--because your whole list of some
10 of these things, you apparently are not raising that’s in your list
11 of objections here.

12 VDC: Yes, sir.

13 MJ: So what you want me to talk about or decide is whether or
14 not Sergeant Frederick’s substantial right to have evidence produced
15 at the 32 were 'mot c&mplied with, and as such, he was prejudiced.

16 You would agree with me that that’s our standard.

17 DC: That’s our standard, yes, sir. (b,(é)llé/ é)('?”(cj _y

18 MJ: So let’s back up to step ong Step one is the reasonable
19 availability issue. Now, Major gave, quite frankly, two

20 answers to the same question. On the one hand, he said, “I

21 considered the 100 miles as being unavailable,” and then later on, he

22  says, “Well, it depends what they would say,” too. And obviously, if
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1 it’s a bright line rule of 100 miles, that is clearly not the legal
2 standard, and whether that was miscommunication or just misspoken on
3 his part, that’s the way it goes. But if he applied, because I

4 underStand; that’s wrong and that’s error.

5 , DC: Yes, sir.

6 MJ; There’s no dispute. Trial counsel, do you have any dispute
7 with that?

8 TC: No, that’s the state of the law, Your Honor.

9 MJ: However, on the other hand, if you consider the distance
10  with thé need of the testimony, the security situation and the

11  cumulative nature of the testimony and find the person unavailable,
12 that would appear to comply with the state of the law of finding one
13  unavailable. True?

14 DC; True, Your Honor. That’s why the focus of my questions in
15 +the beginning were the victims that would be necessary for a full and
16 impartial hearing, the co-accused, full and impartial hearing, and I
17 asked him during my list of people that he thought were, quote, in
18 his repdrt, very relevant.

19 MJ: But I come back to the--what I'm saying is, that if he

20 applied that second standard, and quite frankly, there’s an issue

21  there.

22 DC: Yes, sir.
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1 MJ: But assuﬁing he applied that second standard, that was the
2 correct standard for unavailability.

3 DC: That would be....

4 MJ: That would be that considering distance, operation

5 concefns, but most importantly, necessity of the testimony, which is
6 what ﬁe,said when he fleshed it out, that if it was an important

7- witness, we’d get him here, but most of this was cumulative with

8 something else.

9 DC: Yes, sir.

10 ' MJ: Now let’s go to step two. Of all these witnesses, since
11 what we’re talking about is witness availability, and this is in the
12 IO report right after your objections. Ignoring those who invoked
13 their:rights, because at least that was his conclusion, that these
14 people all invoked their rights.

15 DC: Yes, sir.

16 MJ: And although you take issue whether England actually

17 invokédvher rights, you would agree with me....

18 ' .DC: She’s outside the 100-mile radius.

19 MJ: Well, no, that’s not what I was going to say, but she was a
20 suspect, and actually she’s currently a charged suspect.

21 DC: Yes, sir.
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1 MJ: So his conclusion that she had invoked, although it may not
2 have‘been correct in some ways, certainly was based on reasonable

3 interpretation of her alleged role in this, true?

4 DC: Sir, I don’t want to speculate.

5 MJ: Well, isn’t she....

6 DC; Because of the fact---

7 MJ: One moment, one moment. Well, the fact that she’s listed

8 among the specifications would kind of make her a co-accused.

9 DC: Yes, sir, I agree to that.
10 MJ: Okay.
11 DC: But not necessarily that she wouldn’t testify. Another

12 investigating officer in another case----

13 MJ: I'm just saying, is it strikes to the Court it’s hot an

14 unreaéonabie conclusion whether the investigating officer include

15 this person who would have invoked her rights had she testified. Let
16 me move that to the side. Of all these other people listed here on
17 your list, or actually his list, I guess, based on your list, and

18 that’é the list we’re talking about, right?

19 DC: Yes, sir.

20 MJ: What would any of these people have said that by not having
21 the testimony prejudices the substantial right of your accused?

22 Start‘at the top and work down.
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DC: All right, sir. Firsﬁ of all, and I apologize for not
being able to present it, but I'm having problems printing out my
discoVefy responses from the government. I received, as part of my
discovery, a list of five witnesses, live testimony witnesses that
were going to be present at couft—martial and be provided by the
governmént. Sir, four of those----

MJ: Captain‘ here’s what I'm talking about. 1I’'m not
talking about today. (\E}EQZ’@@XC)‘Z

DC? Yes, sir. |

MJ: Today’s different.

DC; Yes, sir.

MJ: Today, somebody could say something very relevant to what
happened. ‘The question is, at the time of the 32, what would these
peoplé—él mean, yoﬁ would agree with me that that’s what we got to
100k ét[ the time of the 32, not today.

DC: Yes, sir.

MJ: Not last week, because if all of a sudden a witness showed
up thst was totally exculpatory today, does that mean you get a new
327

DC: Sir, but the prejudice that’s established by thats———

MJ: No, no, just answer each question as I ask it, okay?

DC: Okay, sir.
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1 MJ: But I'm saying is, don’t we look at the witness

2 availébility and what they would say at the time of the request of

3 the 32,fnot what they would say today, necessarily?

4 ‘DC; Yes, whether or not they would be valid requests.

5 MJ: So my gquestion goes back to you, at the time of this 32,

6 did you have in your possession anything from any of these witnesses
7 that the failure of him to! consider prejudices the substantial right

8 of your accused?

9 DC: Yes, Your Honor, at the time.
10 MJ: Okay, which one, or which ones?
11 DC: PFC England, Your Honor, as part of the--during the course

12 of the investigation----

13 MJ: Didn’t he consider Engliand’s statement?
14 DC: He did consider her statement, yes, sir.
15 MJ: Is there anything--did you interview Private England, and

16 she said anything inconsistent with her statement?

17 DC: I haven’t been able to interview her, but, sir----

18 MJ: I know she’s now--but the question goes back to you, is

19 that he considered her statement, and now you’re saying, that’s the
20 same stétement that tells you that she was going to be exculpatory.
21 So how is that prejudice that he considered the statement that you’re
22 now saying--don’t we have to talk about witnesses that he didn’t
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1 consider, not ones he did? Do you understand what I’m saying? I

2 know this gets confusing if we’re talking about negatives here. What
3 you’re telling me is, is that he considered.Private England’s

4 statement, and that’s the statement I’'m using to show you that she

5 had excﬁlpatory evidence for my accused. And of course, now we're

6 back into, well, he considered that then.

7 DC: Yes, sir, but I wasn’t able to--considering it and getting
8 the right to cross-examine witnesses, that’s a right under R.C.M.

9 405. Dﬁring this particular hearing, during the course of the

10 investigation, it was the government’s position that the photograph
11  showing PFC England in an allegedly maltreafment pose, which was then
12 used by the government to establish evidence against the accused for
13 one of ﬁheSe charged specifications, said that she was forced to do
14 that by :Staff Sergeant Frederick. For example, when I cross-—examined
15 the CID agent, he said that she didn’t look--and that’s an area that
16 I was not able to explore with PFC England.

17 MJf But then now what you’re saying to me is--but then now we
18 get into the speéulative area. She might have said something that

19 might have helped you. You don’t know.

20 DC: Yes, sir, and that’s what I wanted to have in order to

21 enforce my client’s rights under R.C.M. 405.

90

018258

ACLU-RDI 1753 p.102
DOD-041437



i

‘ -~
Glb) 2 -Ha0 2
1 MJ: No, but my point being though, CaptainGiijllR is that, do
2 you believe that you’re entitled to a new 32 based on speculative

3 evidence that might have come out had a witness been called?

4 DC: Well, sir, I think another would----
5 MJ: No, if you answer that question, I’11 let you go on.
6 DC: Well, sir, I can only make proffers to the investigating

7 officer based on information that I received. And I cannot----
8 MJ: But you’re not answering my question. You told me is that
9 EngIand was relevant because she might have saild something that might

10 have helped your client.

11 DC: Yes, sir.

12 MJ: That's what you just told me.

13 . DC: Yes, sir.

14 MJ: And you think that’s sufficient to show prejudice.

15 DC: Sir; I'm going to have a whole bunch more.

16 MJ: i m going to give you a chance to go through all of these,

2 102

17 Capﬁain m not cutting you short. I’'m just trying to figure
18 out the'legal principles here. We’ve got all the time in the world.
19 Don’t worry about that. I’m just simply saying is that it strikes to
20 me is:that’s not the standard, as you may tell it. The standard is

21 not a speculative what might have been said, because you don’t know

22 what she would say.
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1 DC: No, sir. s

2 »MJ: And so, do you get a new 32 based on something that nobody
3 knows what'she would have said, or any of these witnesses?

4 _Dc; And sir, that’s the problem. That’s one of the cruxes of

5 the‘problem, when we are not allowed the opportunity to cross-examine
6 the witnesses. In our system of justice, that’s how we find the

7 truth. We don’t look at things face value, one side of the events

8 without--in an antagonistic forﬁ.

9 MJ: But it’s very difficult for you to show actual prejudice

10 based:on non-testimony, wouldn’t you agree?

11 DC: Exactly, sir.

12 MJ: You’ re saying, “My préjudice is a failure to possibly get
13 favorable testimony.” That’s what you’re telling me.

14 ' DC: On that particular witness.

15 MJ: On those witnesses that did not testify that you have

16 nothing--now my question goes back, and let’s move on from England.
17 On thfs i&gt, who had testimony, who had evidence that you knew about
18 at‘thé time that would have been at least arguably relevant that the

19 32 officer didn’t have and that was not cumulative to what he did

20  have?
21 DC: Detainees, detainees’ statements.
22 MJ: Okay.
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DC; As he mentioned, he did not even consider one of the
statements; which is a form of an alternative testimony allowed
under—---

MJ: Did you have those statements?

| DC{ i did, sir.
| MJ: Did you have an option to give him those statemenﬁs?

DC{ Yes, sir, I did.

MJ: And you didn’t do it.

DC; I requested that I----

"MJ: No, you said----

DC: Sir---- (@@)Z)@[]XO—Z_

MJ: Captain- I only go with what you tell me. You said
he didn’t consider these statements and he should have.

DCS He should have.

MJ; And I'm telling you, is that you had an opportunity to hand
those statements to him and you didn’t.

DC: Yes, sir.

MJ: And so it’é his fault that he didn’t reach out and grab
those sﬁatements from you?

DC: No, sir, I didn’t feel like the statements were helpful to
my case.

MJ: Then how—----
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1 DC{ Sergeant Frederick——iﬁ one of the detainee witness lists.

2 MJ; Now, wait a minute. So he doesn’t consider statements that

3 hurt yoﬁr case, and that is now error.

4 DCf Sir, this is a statutory right and a victim’s statement, a

5 victim.;..

6 MJ; But you had the option to give him the statement.

7 DC: Sir, that is not--for the purposes of the victims, the

8§ statement and the conclusion of the defense was that that was an

9 inadequéte form of testimony.
T BL)2-BHOZ

10 MJ: No, Captain— okay, we’re talking about on the

11 detaihee list. Now we’re back to just the detainees, is that you’re

12  saying he didn’t consider their statements and it could help you.

13 Now, we don’t need to beat this because this one to me is clear as a

14 bell.l fou had statements that you wanted him to consider. His

15 failutejto consider statements not proffered by the defense in the

16 defense:possession at the time is not error, okay? We don’t need

17 to--I mean, I'm just talking about their statements. I’'m not talking

18 about their unavailability, that’s a separate issue, but their

19 statements, okay? For whatever reason, but I don’t think you can

20 have it both ways, not give it to them and say, “Now, it’s error for

21  him not to:consider what I didn’t give him.”
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1 DC: Sir, the statement, there is a large distinction between

2 giving him'a statement and the alternative means of testimohy

3 allowable under R.C.M. 405, which will further seek this as both a

4 fﬁll an& an impartial investigation, email, IRC, all that was

5 availabie and should have been considered. And it’'s----

6 MJ: We’re moving on to something else. I’'m simply addressing

7 the last issue that was simply your comment that he didn’t consider

8 the détainees’ statements.

9 DC: Yes, sir.

10 MJ: And I'm saying is} you had full opportunity to prbvide

11 those statements to him, for him not to consider things the defense
12 had»the-option to give it to him is not error. I'm talking about the
13 statemeﬁts, not the other forms of testimony, that’s a separate

14 issue.

15 ﬁC: Okay, sir.

16 | MJQ And then you obviously take issue on all the detainees

17 being unavailable.

18 DC: Yes, sir.

19 MJ: Now again, in that case, he applied the operational

20 situation, not just the 100 mile, because the prison is less than 100

21 miles away.
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DC: Yes, sir, the defense conceded that we were under severe

operational constraints. That’s why it spent so much time that it

did in the verbatim transcript saying, “Government, we need to start

looking'outside the box. This is a full and impartial hearing. We

have to'have this Article 32 investigation look like any other
Article 32 investigation in garrison or the United States.”
‘ MJ: I agree with that principle. Now, we talked about the

detainees. We talked about the co-accused.

DC: Yes, sir.

MJ: Now, this whole other list.

DC: Yes, sir, General Karpinski, Captain----

MJ: ﬁo, back up, what would General Karpinski say? At this
point, you have the Taguba report, I assume.

DC: Yes, sir.

MJ: And in the Taguba report, did General Karpinski make a
statement?

| DC: Yes, sir, she did.
MJ: And how is that statement....
DC: That was a classified statement. That was listed in an

annex and classified.
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MJ: Okay, so we’ll move aside for a second on that. Based on
what Geﬁeral Karpinski had said that would have impact on your
client.

DC{ Sir, General Karpinski, and how she would have impacted, is
in this. The defense is authorized under R.C.M. 405, they hot only
talk about defenses, but any other relevant matters, which would
include extenuation and mitigation. General Karpinski was a brigade
commander for the brigade that Staff Sergeant Frederick was in at the
time. . During the course of the Article 32 investigation, I offered
into evidence and discussed a joint regulation dealing with detainee
operations. In that regulation, it talks about theater command
responsibilities and to assign properly trained, specifically trained
forces to conduce these particular operations and detain——Ivbelieve
it's CI; the acronym escapes me right now. I have the regulation in
my file box. But what I wanted to gather from General Karpinski was
who was making this decision? Who made the decision, eithef, was it
your level or was it a higher level, to place untrained, non-law and
order MPs, which is an MP that Staff Sergeant Frederick is, a
different kind of MP that’s supposed to conduct detainee operations.
There’s two different MOSs. Why was that decision made and under
what circumstance?

MJQ And what would she have said?
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1 DC: Sir, it’s my understanding from what she would probably say
2 wés it Qas‘not her, but she would--who made that decision.

3 MJ; So how is that testimony relevant then?

4 DC: Sir, then that would have led us to the decision-making

5 proceSs‘that did lead to that decision.

6  MJ: And who was that?
7 DC: Sir, I haven’t been able to speak with General Karpinski.
8 MJ: Okay, you read her statement in the Taguba report'that’s

9 currently classified. 1Is it still classified, government?

10 TC: It is classified secret, Your Honor.

11 MJ: You’ve read that?

12 DC: Yes, sir.

13 MJ: And I would assume you’ve read other remarks by General

14 Karpinski that have been in the unclassified media.

15 DC: Yes, sir.

16 MJ: Is there anything that she says that is at her pay level or
17 below that’s responsible for this?

18 .bc: Sir, from her statements, it would seem that she is

19 implicating higher level commanders.

20 MJ: Everybody but herself.
21 DC: Yes, sir.
22 MJ: So who was her commander?
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DC:

I believe she fell under either the CEFLCC commandér or

CFLCC or General Sanchez.

MJ:.
DC:
MJ:

DC:

But they’re not on your list.
They’re not on my list, no, sir.
We’ve talked about----

But this is the information that I--like you said before,

we have‘tO»go back to March 30th when this list was developed,

because I

now.
MJ:
DCﬁ
MJ:
testified

can talk to you about the prejudices that I’ve experienced

No, but you need----
For the purposes of my information----
I understand that, but if General Karpinski came in and

on the 30th of March, and the best you can say is she’s

going to say, “"It’s not my fault.”

DC:

that time.

MJ:

Sir, that would have been speculation on my part during

No, what I'm saying is, what you have now. Do you have

anything mére than that, that she’s going to say, “It’s not my

fault”?

DC:

Sir, we would have been able to fully explore the

training--I also requested, it would tie into the document request

that I made.
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MJ: I don’t see a document request objected to here. Is that
in your other one? Okay, I got Karpinski. Tell me about anybody
eise. And again, what I'm talking about here, Captain Shuck, is that
I understand that the Article 32 investigations perform a valuable
discovefy function for the defense.

.DC: Yes, sir.

MJ: I assume you understand that.

DC: Yes, sir.

MJ: Of course, it’s very clear it’s not an unfettered‘right to
discovery.: You’d agree with that?

| DC: What is that, sir?

MJ: It’s not an unfettered right to discovery.

DC: No, sir.

MJ: It’s not like a civil trial in the civilian sector where
you subpoena everybody and just fish wherever you want.

DC: Agree, sir.

MJ: éo I understand all that. But what‘I’m trying to get to
now, is the 32 now is done.

DC: Yes, sir.

MJ: Now, the question becomes is, what prejudice did your

client suffer by not having the 32 done considering certain evidence?
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1 You’ve told me about General Karpinski. We’ve talked about the
2 detainees. We'’ve talked about the people who invoked their rights.
3 ¢ Righ ir. ‘ -/ .|
‘ DC | ight, sir @[@ 2/@}%/72
4 MJ: On the rest of this list, and understand Captain- I
5 understand the difficulty here, because on the one hand, you’ve got

6 to say, if they testified, I could tell you what they would help you

7 with.

8 | DC:: Yes, sir.

9 MJ: But since they didn’t testify, I can’t.

10 DC: Yes, sir.

11 MJ: Unfortunately, for a pretrial investigation, to g.et a new

12 one, the standard is you’ve got to show me prejudice.

13 DC: Yes, sir, I'm prepared to do that.
14 MJ: Okay.
15 _ DC: Sir, and I wish I had the two additional lists, but when I

16 was notified by the government of their live testimony, here, they

17 had four to five witnesses that I had requested, two of which [ lllf

L2 -4, (L)OXC) -
15 i Y -

19 I apologize if I’'m mispronouncing their names, given cultural
g g

And

20 differences. But sir, notice on the continuation sheet, block 21, DD
21 Form 451, Appendix F. The first sentence says, “The following

22 witnesses were declared unavailable for the Article 32 investigation
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1 and wili more than likely be unavailable for the court—martial,” per
2 the government, per the government’s representation. So, how does

3 that prgjudice the defense in this case?

4 ' MJ; Well, first of all, we know that’s not the law. : 4

5 DC; No, sir, it’s not the law, but it’s a prejudice, and here’s
6 how it’'s a:prejudice, sir.

7 MJ: I'm assuming you’re referring to the last part of that

8 statement, not the----

9 DC: Yes, sir, and will be unavailable at court-martial. Sir,
10 I’'m going back——if we go back and I say, “Look, it will be wery

11 helpfﬁl:to look at these witnesses,” as I've gone through the report
12 and as I suspect the CID agent would have gone through it, the same
13 report, and listed out witnesses that would have been helpful. How
14 that actually prejudices the defense in this case is, we were told

15 that these are unavailable. And in fact, they mention not only the
16 operatidnal constraints, but the security constraints of having these
17 particular witnesses because they were security detainees, not ;
18 'necégéarily tHat they were f&s& common ¢riminals, but that tpey were
19 Dbeing held for other purposes, for purposes of national security.

20 - Now, if we’re told back in March that our defense has, at
21  that point.in April, our defense has to go other ways, our defense is

22 not going to be able to rely on witnesses, that we’re told by the
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government are not going to be available to us. So, I have to, with
Staff Sergeant Frederick, reevaluate my defense position and

reevaluate our own defenses because of the government’s

representation----
MJ: Captain — @)é ’Z ,(@O[CJ -
DC: Which is a prejudice to our defense. 1I’ve got more, sir.

MJ: I’'m sure you do, and I will listen to everything you have
to say, but I'd like to break it up into bite-size pieces.

DC; Yes, sir.

MJ: The 32 officer, it really doesn’t make a difference where
this line came from. It’s not the law.

DC: No, sir.

MJ: You know it and I know it, that whether a witness is going
to show up for trial or not isn’t determined at the 32, and certainly
not by a line officer.

DC: Yes, sir.

' MJf So you know and I know that that line isn’t worth the ink
that was spilled to make it. So I find it difficult to think that
you'’re goihg to rely your whole defense, or at least a part'of your
defense on something that’s just not true, that you know is not true.

DC: Sir, not based on the legal analysis, but on the

representations by the government as to why--because the witness did
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1  not--the investigating officer did not make the decision in a vacuum.
2 He made;the decision based on advice and arguments from both the

3 government and the defense. During the course of those arguments,

4 the government made their representations that these witnesses were

5 Securitj detaineeq; soﬂ%'of them were detainees, who were otherwise

6 unavatlable. 4 é) ’Z/@)@@)’Z :

7 MJ: Captain Al’m going to let you have a short break,

8 Dbecause I'm going to ask the government something. I’m going to let

9 you come back to it.

10 Trial counsel, you see this list of detainees here?

11 TC: Yes, Your Honor.

12 MJ: Eighteen or so, I didn’t count them.

13 TC: That’s correct, Your Honor.

14 MJ: How many are testifying at trial, as of right now?

15 TC: As of right now, the government intends to call....

16 MJ: I don’t need all the names. Some of these are going to

17 testify?

18 Tci Right now, the government plans on calling about five to
19 seven of those detainees, Your Honor.

20 ' MJ: Okay, and where are these five to seven detainees as we
21 speaké Are they still at the prison?

22 TC: Some of them are, some of them have been released.
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MJ: So this line about being unavailable for court-martial----
" TC: I don’t know where that came from, Your Honor.

MJ: And defense will have an opportunity to interview these
long before trial?

TC: Yes, Your Honor.

MJ: Let me ask you this, all these military witnesses, is there
any military witness that:the defense will request that has relevant
and necessary testimony that will not be made available by the
government?

~TC: No, Your Honor.

MJ: And you're going to bring them to Baghdad?

TC: We’ll bring them to Baghdad.

MJ: And any civilian the defense wants that’s relevant and
necessary, you will issue the appropriate invitational travel orders
and a fund cite?

TC: That’s correct, Your Honor.

MJ: And you’ll bring them to Baghdad.

TC: Yes, Your Honor.

MJ: Have you provided the defense with a witness list of who
you intend to call at trial at this point? Understanding that we are

not trying this case next week.

105

018273

ACLU-RDI 1753 p.117

DOD-041452



b))z ;70 =2

1 TC: 1In our initial discovery response, the government had made
2 represer{tations of some of the people it intends to call. That is

3 not the;complete witness list, no, Your Honor, nor the final one.
4 MJ: Captain (i vwho are Captain(ilf. Major -,
5 Captair—, Captain—Captain — Who are all those

6 people? Are they a shot group or are they two different thiings?

7 | DC: They’re different things.

8 MJ: Just tell me, what does Captain -do for a living, at
9 the time-?

10 DC: He was the platoon leader at the time. He was the platoon

11 leader of....

12 MJ: At the prison?
13 DC: At the prison, yes, sir.
14 MJ: And what was he going to say? Had you talked to him prior

15 to the 32?7

16 DC: No, sir, I had not.
17 MJ: Did you have a statement from him prior to the 327
18 DC: Sir, he was listed in either the CID--he was listed in the

19 CID report as someone that would have been relevant to the defense.

20 MJ: No, just go with me here, Captain—

21 DC: Yes, sir.
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MJ: Well, my question is, at the time of the 32, you hadn’t
talked to this witness. My question is, is what, to your khowledge
at the time, was this witness going to say?

DC¥ Sir, he wouldthave been able to give the investigating
officer; as part of his duties to givejus a full and fair impartial
hearing, wéuld have been able to describe the particular training
that Staff Sergeant Frederick would have undergone in preparation for
this migsion that he was at, with Abu. He would thave been able to
talk about the conditions at the prison during the relevant time
period. He would have been able to talk to us, since we did not
receive any documents, even today, regarding the relief in place that
Staff Sérgeant Frederick’s unit underwent and around September,
October timeframe, he would have been able to talk about what the
prior unit did and the right seat rides that every person, including
Staff Sergeant Frederick, would have an opportunity to conduct and
what thé operations of the prior unit were like. He would have
been—----

MJ: And is he the only guy available to say this?

DC: No, sir, but he would have been able----

MJf Did anybody testify to that effecly at the 32°?

DC: No, sir, they did not.

MJ: Was there any evidence of that at the 327
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DC:' N‘.o, sir. @@)2)@)@{@’2_

MJ: Did \aptain—say any of this stuff to you, or you're
assuming he knew this stuff because he was éoming from—---

DC# Sir, even if he did not, if he said he did not know, that
would.héve been helpful for the defense, and it would then help the
investigating officer--—--

MJ: In other words, you don’t know what he would say.

DC: No, sir, I can reasonably assume that as a platooh leader
he would have that knowledge. And if they didn’t conduct those
things, ‘that would be very relevant in both extenuation and
mitigation‘for Staff Sergeant Frederick, and it would also be very
relevant for determining who the investigating officer should.
Because.sir, all we have at this time, if we could take a step back
to March 30th of this year, all we had, if it was given, was the CID
report. That was it. So that’s why I had unnamed people like S3 of
the 320th MP Battalion. Because I know as an Army officer that an‘SB
would héve a reasonable understanding of both the training of the
unit, which is why I was requesting him. And it would also be
reasonable to assume that the S3 for this battalion would know about
the operations and would have, either, if he could not provide me |
documents, he would have knowledge of the documents that have since

been destroyed or misplaced.
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MJ:
DC:
MJ:
DC{

FMJ:
DC:
MJ:

DC:

o2 WiJ2
Is that Major —?

No, sir, that’s—- was acting Battalion Commander.
Okay, yell, he invoked his rights.

Yes, sir, he éid.

No issue about his unavailability.

No, sir.

And the S3 is by position. I understand your logic there.

And understand, sir, that if you look at this, it’s only

listed as 83’'s 320th because I did not know who the S3 of the 320th

was. And the government, through its own lack of due diligence,

could not provide me with who the S3 for the 320th is. Still to this

day, we do not know who the 320th----

MJ
DC:
MJ:

DC:

What about -, - and — (é>@) 2 —@)[7}1(;} ‘a
Sir, these are all Judge Advocates.
What are they going to say?

Sir, as part of the allegations and as part of government’s

closing arguments in this case, the Geneva Conventions kept on

popping up‘during the course of its arguments. These three officers

were present at the prison during the relevant time periods and will

be able to--through once again, because I only have the CID report, 2

days--provided to me, one week prior to the investigation and taken

into account----

109 018277

ACLU-RDI 1753 p.121

DOD-041456



10

11

12

13

14

15

16

17

18

19

20

21

22

MJ: Did you ask for more ftime to prepare?

DC: No, sir, I can réasonabfy assume that the documents and the
evidencé that I request are going to be made available. Because Your
Honor, if you look through the—QI promptly made my request, and there
was not defense--or government request for a delay, even though I
made a point in my argument, verbatim, that we were amenable to
delays dn fhe defense in order to provide these documents. But at
the time---- C/Q/@) ’Z/(é')(b(g) Z-

MJ: Back up, back up. So-, - and— were Judge

Advocétes?

DC: Yes, sir.

MJ: And you didn’t know what they would say because you hadn’t
talked to them and had nogstateménts by them.

DC: That’s right, sir, but I could reasonably----

MJ: And there’s some legal argument here about the Geneva
Convention_that you thought was going to help with your client.

DC: Yes, sir.

MJ; And what was that?

DC: Sir, I could talk specifically about the training of the
unit. I could have them talk about what kind of training, if any,
was present. I could also talk about, because as part of the

document request and the CID packet, one of the documents that I
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1 looked at was a document when they were two--I believe it was Captain

2 _who created the document, mentioned that----

3 MJ: The Captain - that----
4 DC::E Sir, the representation is that----
5 MJ: Let me go back. You kind of drifted off on this. Let me

6 Jjust get——these three JAGs will say something about the Geneva

7 Convention that it does or does not apply?

8 DC: Yes, sir, and specifically with the incidents of alleged

9 maltreatment, whether or not tho%e wﬁﬁl;rec%ive the legal feview.

10 Because it’s part of the jobs of the Judge Advocates at the prison to
11 the defense’s knowledge at the time, was that they were a kind of

127 checkpoint. They would be advising on the legalities or illegalities

13 of certain:procedures, and that would be very relevant, even if----

14 MJ: Did you call any of these guys up to see what they would
15 say?
16 DC: Sir, I’'ve made attempts to contact both Captair-and

17 another Judge Advocate. Since then, I have not been----

18 MJ: And again, I sympathize with the box you’re getting in

19 here, Captain ﬁ

20 DC: Yes, sir.

21 MJ: But we’re getting into the area of, “They might have said

22 this was okay,” is the best you can tell me.
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1 DC: Sir, anything they told me, if it’s not okay, or if it’s

2 okay.r If they said it’s not okay, then that assists the full and

3 fair in§estigation thaé I requested.

4 MJ{ Is it appropriate for a witness to opine on the legality of
5 a particulér act, even at an Article 327

6 DC: Sir, that would not only go to a defense of the “just

7 followiﬁg érders" defense, but it also goes to clearly extenuation

8 aﬁd mitigating, if per chance, members of the chain of command,

9 including Staff Sergeant Frederiék, were to obtain legal advice.

10 MJ: That wasn’t my question. My question was, is you want to
11 call ﬁhese guys as witnesses. .

12 | DC: Yes, sir.

13 MJ: And they would say whether or not this was legal or

14 illegal. And what I'm saying is, is that an appropriate testimony,
15 even at.an Article 327

16 DC: Yes, sir, it is.

17 MJ: Well, then why don’t at every 32 you call about four of

18 your defense compatriots to say, “In my opinion, this isn’trillegal,”
19 and the government call three attorneys and say it is illegal. Well,
20 let me just carry through this thought. That’s irrelevant.

21 DC: Yes, sir.
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MJ; It’s not proper testimony at a 32. The 32 officer is
supposed to determine facts and arrive at appropriate conclusions.
Opinioné aé to whether or not the underlying misconduct is a crime or
not is no more appropriate at a 32 than it is somewhere else.

DC: I agree, sir, and that’s not what I mean, and I apologize
for getting you down that train of thought.

MJ: What I'm saying is, the problem I get here, you don’t know
what they would say. They might have helped you, they might not
have. dr under your theory, they couldn’t hurt you.

DC: They couldn’t hurt us either way, no.

MJ: And if they came in and said, “We knew nothing about this.
We specifically briefed all these people that this was illegal,” then
how doeé that help you?

DC: Sir, if they said they know nothing about it, that would go
back again to extenuation and mitigation because then they would be
admitting that they weren’t properly providing oversight of.the
operatiéns at Abu Ghraib Prison.

MJ: And that’s the JAG’s function?

DC: Sir, per the documents that the government provided me,
they were to provide the kind of legal review of all of these

operations, so that’s what makes it relevant----
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MJ: Captain —though, is that in this Army, that:’s the
commandér’s function.

DC: Yes, sir.

MJ; There may be legal reviews. There may be JAGs floating
around there, but the----

DC; And that’s why I listed the commanders.

MJ: These ICRC representatives, of course, there’s no names on
them, so I just assume you don’t know who these people are?

DC: Sir, that is correct.

MJ: Do you know what they would say? How would you know what
they would say?

DC: Yes, sir, I do know what they would say.

MJ: How would you know what they would say?

DC: Because the ICRC, there was an ICRC report that was
included in the CID packet that was provided to the defense.

MJ: And that helped you?

DC: Yes, sir. Part of that----

MJ: And there’s no names in this report?

DC: There’s no names. That’s why I had--ICRC representatives
conducted an investigation of the prison, and it was during the

applicable timeframe, October--September, October----
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1 MJ: And there’s stafements in that report that will be

2  helpful----

3 DC: fes, sir, there’s things in the report that put on notice
4 to the government, specifically>to the chain of command there, that

5 there were problematic things going on.

6 ' MJ: Okay, but did you give that report to the 32 officer?

7 DC: No, sir, I couldn’t.

8 MJ: Why not?

9 DC: Because I did not know, as a representative of the defense,
10 who that person was. I asked the government to pursue due diligence

11  in determining who these ICRC representatives----
12 MJ: The report would imply to me as something with an official

13 stamp on it or some indicia of where it came from, true?

14 : DC: Yes, sir, the Red Cross.
15 MJ: Yes, I figured that out by the ICRC.
16 DC: That’s why I put all that I could and I referenced--and

17  they knew what I was talking about.

18 : MJ: But you could have given the report to the 32 officer if

19 you wanted to.

20 DC: Sir, that was the problem with this particular ICRC report.

21 It mentioned--it was more like a notification to the government that,
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1 “Hey, there’s some things going on. We have prisoners without

2 clothes.” That’'s one of the allegations.

3 | MJ{ Well, you don’t answer my question. Why didn’t you just
4 give itito the 32 officer i1f you wanted them to consider it?

5 DC:y Well, sir, that was helpful, but it’s really the

6 representatives--it would have been more helpful----

7 MJ: Maybe, maybe.
8 DC: ~---to delineate what exactly----
9 MJ:r How do you know it will be more helpful, not more hurtful,

10  since you never talked to these people? Because you knew what they

11  were, I understand.

12 DC: Yes, sir, and that was the problem.
13 MJ: But you could have given the 32 officer the report.
14 DC: Which would not have been helpful enough, because what I

15 was working with was----

16 MJ: You saw the report as a starting point.

17 DC: Yes, sir, it was just merely a starting point and we needed
18 to fully analyze this because if the government was put on notice

19 that there was nudity issues back in October, then that lent support
20 to at least to extenuation and mitigation that----

21 MJ: 1Is notice to the chain of command that soldiers were

22 potentially committing a crime somehow a legal defense?
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DC: Sir, I would further éxploit——see, I can’t hit a homerun
with any particular witness. That’s rarely the case in a court-
martial or 32 investigations. But what I can do is take particular
facts and tie them to other witnesses’ testimony. For instance, I
get the ICRC representative in here. They tell me particular facts
with this report with the nudity, for example, and then tie that back
to either the platoon leader, General Karpinski or the acting
battalion commander and I say, “Okay, you were given this report.
What steps did you take, or did you further...,” I mean, I can sit
here and speculate exactly with everything, but with this particular
fact,‘that’s the kind of thing----

MJ: But see, what we’ve talked about here all this time
strikes to me as discovery issues. “This person could say this.
This pefsoﬁ might say this. This might help me when I get it with
this person. I don’t know what this person may say, but this JAG may
say I knew this,” so it’s all speculative. And I'm not denying you
have a discovery component at the 32. The failure to get absolute
100 percent discovery at the 32 is not substantial error.

DC: Well, sir, I turn to the Ledbetter case that we cited in
our motion. The Ledbetter talks about a key prosecution witness.
And frankly, sir, they’ve since added to the list that was denied

earlier. But in the Ledbetter case, it says that, “The particular
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1 sergeant that was denied at the Article 32 was the key prosecution

2 witness in this case, and hence its testimony and the accused’s

3 statutoﬁy right to cross-examination were crucial in order to forward
4 both the investigation officer and the convening authority sufficient
5 informa;%on to fulfill their statutory duties.” Sir, we would----

6 (@’Z)@D)g%@);&aptain- I don’t have Ledbetter sitting in front of

7 me. Let me ask this, what was the offense in that case?

8 DC; I don’t remember it, I get confused with the Garcia case.

9 [Pause.] Larceny of government property and conspiracy to commit

10 larceny.

11 MJ: And who was the person that didn’t testify?

12 DC: Sir, I believe it was the victim, but I’d have to sit here
13 and read it.

14 MJ: But I'm saying, in this case, the 32 officer had, and

15 again, I'm not talking about discovery. What the 32 officer had were
16 statements of co-accused. Did Sergeant Frederick make a statement?
17 DC: No, sir, he did not.

18 MJ: In statements of co-accused, which at least on their face,
19 corroborated the photographic evidence, true?

20 DC: ©No, sir, it did not. During the course of the Article 32
21 investigation, I was able to cross-examine the sole CID agent

22 witness, and I could go right back to that. Despite the government’s
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motion and their characterization of that evidence, I have to

respectfully say that they did mischaracterize the evidence. The

statements that if the co-accused were discredited by me on cross-
examination of the CID agent. 1It’s even in the summary of the
réport,;although I did not have cross—examinatioh of PFC England
because she was declared unavailable. They say that there was
substantial photographic evidenée admitted. Sir, there was
substantial photographic evidence admitted, but when we discussed
that there were 6nly #wo photographs of Staff Sergeant Frederick in
any of the photographs, one of where Staff Sergeant Frederick was
sitting on a detainee without any context. The CID agent, because he
was nét:an'eyewitness or anything, could not offer any testimony as
to What that picture----

MJ: On your denied witnesses, were any of them a witness that
could put it in context?

DC: The victims themselves, sir. PFC England could have
possibly, 6n one of the pictures which--it was a picture of PFC
England pointing at a detainee----

MJ: But if he found the detainees reasonably unavailable and
applied the correct standard to them, then is there error there?

| DC: If he did that, yes, sir.
MJ: I mean, that’s kind of the first part of the test.
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1 ﬁCi Yes, sir.

2 'MJr And England, similarly, if he had found her reasonably

3 unavailéble as invoking, even though technically she may not have, I
4 understend-that, he considered her statement. So they had those

5 statemeﬁts. But he said he didn’t even consider the detainee’s

6 statement. I thought we already talked about that.

7 DC: So if that’s the case----

8 MJ: 8o I don’t understand what you’re saying, is that you had
9 statements of the co—accueed. You had hearsay from the CID agent of

10 talking to people.

11 DC: Yes, sir.

12 MJ: And you have the photographic evidence.

13 DC: Yes, sir.

14 MJ: So he had a reasonable basis for his conclusion.

15 DC: No, sir, no he wouldn’t have had. He would not have had a

16 reasonable‘basis.

17 MJ: Well, that’s not your objection.

18 DC: My objection was there was no--if you look at the

19 overwhelming photographic evidence clearly depicting detainee abuse,
20 the evidence that was presented did not suggest that at all. They
21 corroborated, they attempted to corroborate the co—accused’e

22 statements, which are questionable anyways because they’re co-accused
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1 and would always want to blame superiors. But they point it at these
2 statements as corroborating the particular photographs that were

3 admitted into evidence over defense objection. And why? Because

4 when you go through the statements, okay, PFC England did such and
5 such. Well, that doesn’t look like it in any of these photographs.
6 They say that Frederick is in here. Well, Frederick, as I went

7 thrdughé———

8 MJ: Isn’t that just a weight test? It’s not an admissibility
9 test. It’s just a weight test that the fact finder made. 1It’s no
10 different than at a trial. The members at a trial see evidence.

11 They conclude that is so and so or that’s not so and so. So what
12  you’re saying is, he weighed it in a way you didn’t like it, but he
13 did have----

14 DC: Well, I agree, sir, but the whole point of my argument is
15 that the gqvernment felt it important to show you that these facts
16 that they outlined in their response show why it was a full and

17 impartial investigation, and it was not, clearly by the

18 investigation, itself. And so, I wouldn’t be arguing this, sir, if
19 the government’s whole position was that these weren’t--that they had
20 to characterize the evidence in a certain way in order to somehow
21 convince this court that it was a full and impartial investigation.

22 MJ: Standard substantial compliance.
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DC: Substantial compliance with R.C.M. 405.

MJ: Trial counsel, was there any evidence at the 32 about

training, SOPs, command involvementj///é%ﬁé}zg;éé)(?j@i)-—ZL

TC: Specialist— who was part of the same company

as the accused did testify. And he testified as follows from the
summarized transcript. This is page 17 of 20 of the summarized
transcript. ™I had very little training. They only told us how to
do counts, how to handle certain situations. We did tag team with a
couple of soldiers who we replaced to see how things worked out. I’m
not aware éf any policies or SOPs. We counted the prisoners at least
once per night.” Then he goes on and talks about some of what
happened in the prison, itself. And then he goes on to implicate the
accused. “I saw Staff Sergeant Frederick, Sergeant Davis and
Corpoﬁal Graner walking around the pile hitting the prisoners. I
remember Staff Sergeant Frederick hitting one prisoner on the side of
the ribqagé. The prisoner was no danger to Staff Sergeant Frederick.
They were still flex-cuffed and sandbagged. 1 left after that. I
returned later because someone wanted me to get Staff Sergeént
Frederick for something. I went down to Tier 1. When I looked down
the corridor, I saw two naked detainees, one masturbating to another
and the other one with his mouth open.” Skip a few lines, it says,
“I saw Staff Sergeant Frederick walking towards me and he said, ‘Look
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YE)z, %) 7y
what thése animals do when yoi leave them alone for 2-seconds.’” I
heard PFC England shout out/, ‘He’s getting hard.’”

So Specialist — he’s part of the company, testified
abouthOPs; He testified about the left seat, right seat ride that
defenseicounsel just mentioned, and then went on and implicéted the
accused‘ln the mlsconduct as charged.

)z
MJ: Captain we just kind of stopped going through your

list.: So let me just finish with that. The second group beginning
with Sergeant — (/D/@) Z/(é) 7€) 2 |

DC: Say again, sir?

MJ: I was looking on page two now, the lower, the last
detainee.

DC: Yes, sir.

(b2 o7 -2

r to be--let’s just talk about, what does

MJ: These app

Sergeént do for a living? Do you know?

TC: He’s one of the dog handlers, sir, at Abu Ghraib. He had
PCSd back to Fort Bragg, or not PCSd, redeployed back to Foft Bragg.

MJ: Is he implicated in this at all in what 1is charged with
SergeéntvFrederick?

DC; Not that I'm aware of. He is not yet a co-accused.

MJ: I understand that dog handlers may have their own issues.

But dog handling issues are not present in this case, are there?

123

018291

ACLU-RDI 1753 p.135

DOD-041470



1 DC: .No, sir.

2 MJ; I mean, some of these charges are really generic and it'’s
3  kind of hard to----
4 | DC{ Yes; sir.
5 MJ:: And who is Mr. _? (é)é) % "(é} ?CC> =
6 DC: - sir?

7 MJ = - It sayss CACI Corporation.
8 DC: Yes, sir, he’s one of the contract interrogators.
9 MJ: Did you have a statement from him?

10 DC: No, sir. (6}@)2;@) ?(?)“(j

11 MJ: And I understand your position here, Captain - I don't
12 mean to keep repeating myself. But I understand there’s difficulty
13 in sra}}in'g, "*I need this guy, without knowing what he’s going to say.
14  And then I don’t know what he’s going to say until he shows up.” So
15 I understand thats And all the others are CID agents involved in the
16 case?

17 DC:‘ Yes, sir.

18 MJ: Now, of those CID agents, I’m assuming as investigators

19 they’re not firsthand witnesses to anything except potentially taking
20 statements?

21 DC: Yes, sir, and the scope and context of their investigation,

22 which would have been helpful to see whether or not the CID report

124 018292

ACLU-RDI 1753 p.136
DOD-041471



1 was full and impartial. The government felt that at least one of the

2 CID ageﬁts who had a very small part in the investigation was highly

3 relevant and necessary for the conduct of a full and impartial

4 investigation. The defense only felt that we should have the rest of
o (L) /- @ 7€) /

5 the CID agents, including at least Special Agent - who wrote

6 the report:on the CID as more relevant given the fact that the

7 government felt and the investigating officer felt that their

8 testimony was both necessary to conduct their statutory obligations.

9 + MJ: And you had access at the time to the Taguba report. Is

10 that correct?

11 DC: No, sir, not at the time, after—---- 3
12 MJ: But before it closed.
13 : DC: Before it closed, yes, sir. That was the only document to

14 my knowledge that was listed. And we’ve only talked about witnesses,

15 not yet documents.

16 But in the Taguba report, I'm going back to the S3, Captain
Cbﬁéi ’Z i(b)ﬁ) ©-z

17 issue where you said they would come in and tell you the

18 traditions, the training, the experience, the command climate, the

19 command control or lack thereof of all five of those, four of those

20 categories. And of course, I can only decide cases on what I have on

21 each case.

22 DC: Yes, sir.
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: MJf Did the Taguba report reference any of that stuff?
DC: Yes, sir, it did,
MJ: Extensively?

DC: 1In the first 55 pages, I believe was the scope of the

report and then it had several hundred pages—--- L3
'MJ: So what I'm saying is----
DC: ~---but it did mention that it----
MJ: f———it may not have been the best option, but you:did have

an o_ptid_n to provide the evidence from —and the S3 t;hrough the
o (6)&) 27b)7k) 2
Taguba report as far as training and command climate.
DC: Yes, sir.
MJ: I got it. Now you want to talk about documents.
DC: Yes, sir. The defense made numerous requests for documents
under R.C.M. 405 and later under R.C.M. 701, the same request.

MJ: Let’s talk about the ones you didn’t get for the 32 that

prejudiced3your——and I understand prejudice can be a cumulative

.thing§§:

DC: Yes, sir.

MJ: So I'm not, although it may sound like I’'m piecemealing
this, really, I'm not. Mentally, I'm keeping it altogetherﬂ

DC: Yes, sir. Roger that. I mentioned in here that the
defense had learned that there was a parallel administrative
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investigation conducted of the entire chain of command. I did not
know thét was the Taguba report, but that’s, in fact, the Téguba
report.:

MJ: Okay, so that’s OBE.

DC{ And that was OBE, yes, sir, such as the investigation would
be held there. The defense requested any and all documents related
to admiﬁistrative investigations be produced at the Article 32
investigation, that we got, to include this investigation, any
memoranda or other documents appointing that investigation, recent
OERs and NCOERS of the accused’s chain of command, situational
reports; SIGACTS related to the events surrounding ghe charges facing
the accused. And I was goilng to later put it as an appellate exhibit
for one of my discovery documents, but you can follow along, sir, if
you wish.

MJQ No, I'm listening.

DC: Situation reports, SIGACTS related to the events
surrounding the charges facing the accused, public affairs
notifications surrounding the charges facing the accused, any
administrative actions taken against any of the accused’s chain of
command, any awards and supporting documentation given to members of
the accused’s chain of command. In addition to the administrative

investigation, the resulting reliefs for cause or other adverse
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1 administrative actions, the defense requests the following documents
2 Dbe produced at the Article 32 as they relate to the charges the

3 accusedffaces: any or all significant activity reports from the 372d
4 MP Company and/or 800th MP Brigade during the applicable timeframe,
5 any andvall OPORDERs from the 372d MP Company and/or 800th MP

6 Brigade, especially those surrounding the relief in place that

7 occurred in October 2003, any and all legal opinions, etceteras,

8 generated from the 800th MP Brigade Judge Advocate or its equivalent
9 office regarding training requirements, regulations governing

10 detainee operations and law of war, EPW detainee confinement

11 facilities; any and all applicable copies of training SOPs, post

12 notificatiéns, etceteras, regarding how MPs were to conduct detainee
13 operations; OPERDERs, SIGACTS, FRAGOs, or other similar docﬁments

14 related to ICRC visits of the prison during the applicable timeframe.

L2, 68> -2

15 : MJ; CaptainVyjy how” long is that document?

16 DC: Sir, this document is ending in about two sentences.

17 MJ: Because I’'m going to start reading in a minute, but go

18 ahead.

19 TC: It’s also attachment one to thergovernment’s motion. It’s

20 also part of the Article 32 investigator’s report.

21 MJ: Okay.
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DC: OPORDERs, SIGACTS, FRAGOs or other similar documents

related to ICRC visits of the prison during the applicable timeframe.

In addition to the following documents, the defense requests the
followiﬁg personnel, and therefore, I went into the listing of the
victims;

MJ: Well, this looks to me like a discovery request.

DC: Sir, under R.C.M. 405, there is a----

MJ? I didn’t say that. You’re jumping ahead of me here,
Captain— I'm simply saying it looks to me like a discovery
| (b)@)z)(é))7@)-z | .

request, which tells me you don’t have this stuff, at the time.
DC: That’s right, sir, I do not have it.
MJ; Have you had it since then, some of it?
DC: Sir, I have received some of it, but as of today, I----
MJ: Out of this entire list, is there anything there that if

you had it at the 32, it would have made a difference?

DC: Yes, sir.

i

MJ: What?

DC: If I were to have the legal opinions, I would have been
able to cross-examine those witnesses that were available.

MJ{ And what would these legal opinions say?

DC: I don’t know, sir.
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1 MJ? That’s what I'm asking though. Of those documents you’ve
2 been provided, had you had them at the time of the 32, would they

3 have been-—-—-

4 _ DC{ Sir, the SIGACTS, there was significant activity reports

5 generétéd by the prison during the applicable timeframe.

6 MJ: Yes, but what I'm saying, what does that have to do with

7 anything? |

8 _ DC: Sir, that puts this--as R.C.M. 405 indicates, we Could put
9 in thésé things that would matter for the defense in extenuation and
10 mitigation----

11 MJ: Well, I understand that, but what’s a SIGACT report, what
12 is a SIGACT report under your understanding?

13 bC{ Sir, a SIGACT report would report the significant

14 activities occurring at the prison.

15 MJ: Hence the name.

16 - DC: Hence the name, which would have given the defense at the
17  time- fhé ability to talk to Specialist- and.... (5)@)27/[5/ 7€) 2
18 MJ: And what would you ask Specialist- Did something
19 significant happen at the prison that day? Isn’t this just a

20 standard police report, law enforcement report that goes through the
21 chainvof command if something big happens, and all it does is simply

22 repeat, that it’s found somewhere else?
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1 DC; Well, sir, there’s a lot of things that the SIGACT reports
2 could bé helpful for us. For instance, it would place into context
3 the sitﬁation at the prison, which would include the frequent mortar
4 attacks%that were occurring during this applicable timeframe. It

5 would also_talk about----

6 MJ: Did the Taguba report address that?

7 DC: I don’t recall, sir.

8 MJ; Trial counsel?

9 | TC: As far as....

10 MJ: Did the Taguba report reference the conditions at the

11  prison in terms of the operational difficulties with rocket. attacks
12  and mortars, things like that?

13 TCQ I believe it did. Off the top of my head, I could not cite
14 the particular passage, but I believe it did, sir.

15 MJ: Go ahead. Do you have any more you want to add in there?
16 ,DC: Yes, sir. With the significant activities, it would also
17 talk ébout the Ganci riot that may--there was a riot occurring on the
18 one part of the prison during the applicable timeframes of these

19 allegations which would have placed into context and would have been
20 helpful‘had I gotten other witnesses so that we could tell the

21 investigating officer, “Look, this is the context in which all this
22 was going on.” That would have been helpful. The legal opinions,
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1 had they——if they exist, I don’t know if they exist, but they would

2 have shed some light on whether or not the particular methods of

3 interro@ation were approved by not only the Judge Advocates present

4 at the priéon, but also the chain of command, which although----
o @Gb-2; ©

5 MJ: Captain hold on a second. Are there in existence

6 legal opinions as to the appropriate interrogation techniques that

7 are authorized, that were authorized during the relevant time period?

8 TC: From the 800th MP Brigade? Not that the government’s aware
9 of.

10 MJ! No, from CJTF-7 on down.

11 TC: As of right now, I am not aware of any.

12 MJ: Are you aware of any SOP, any----

13 . TC: SOP, yes, sir.

14 MJ: An SOP of how to treat detainees?

15 TC: And interrogation techniques, yes, sir.

16 MJ: That was in effect last fall?

17 TC: Yes, sir.

18 MJ: And who promulgated that SOP?

19 TC: General Sanchez, sir.

20 MJ: And you suspect he had a legal review on it, also?

21 . TC: I would imagine, but I have yet to see any legal feview of

22 that document.

132 018300

ACLU-RDI 1753 p.144
DOD-041479



1 MJ: Do you have a copy of that document?

2 TC: I do, sir.
3 MJr Have you provided it to the defense?
4 TC:y 1It’s for access up in our C2 section; it’s a secret

5 documenﬁ.

6 MJ: Was there any lower level SOPs or anything what to do with
7 these guys?

8 TC: From the Taguba report, there was the unclassified SOP for
9 inter#ogations that was put up on the wall that the governﬁent has

10 since learned it was promulgated by Captain—

11 MJ: The mysterious Captain- who may not exist?

12 TC:} The mysterious Captain - that’s correct, Your' Honor.
13 MJ:  Is there a Captain_‘ (\Q@-Z/(b)(ﬁf/’z
14 o TC: There is a Captair_ Your Honor.

15 MJ: Where is sﬁe?

16 TC: 1In the United States. I believe she is representéd as

17  counsel.

18 | " MJ: What was her role at the prison?

19 TC: Her role, she worked i}n the JIDC, or the Joint
20 Interrogation Debriefing Center.

21 MJ: Is she an MI officer?

22 TC: She is, sir.
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1 MJ: And she put out some SOP?

2 TC: Yes, she did, Your Honor.

3 MJ# And this was posted on the wall?

4 TC¥ It was posted on the wall.

5 MJ: What did the SOP say?

6 - TC: it listed certain interrogation techniques, Youf Honor.
7 , MJ: Did any of those interrogation techniques include what

8 Sergeant Frederick is charged with?

9 TC: Not at this point, Your Honor, no.

10 ‘ -MJ: Do you have a copy of that? 1Is that a @lassifiedzdocument?
11 TC: I do not believe it is, Your. Honor.

12 MJ: You may or may not is what you’re telling me. Your look

13 tells me...make sure he gets that:

14 " TC: Okay.

15 MJf And all related cases, obviously.

16 TC: I mean, this obviously has been floating around.

17 MJ: I understand. I understand.

18 TC:. Yes, Your Honor. (%)Z@)ﬁﬁ)'&

19 MJ: Captain Y I interrupted you. We were talking about

20 all the other stuff you didn’t have.

21 DC: Yes, sir. What's that, sir? :
22 MJ: I said, do you have anything to add?
134

018302

ACLU-RDI 1753 p.146
DOD-041481



1 DC: Well, sir, with that, gives a perfect example. As we all
2 know as lawyers when given posted examples, now that we know the

3 timeffame, although the government denied her existence, she did in
4 fact exist, and that Qe do know that the SOPs that I did request did
5 exist at the time and were readily available for the government, but
6 through their lack of due diligence did not provide the defense. I
7 could have-then cross—-examined or at least presented argument to the
8 investigating officer on these documents. I could have used the

9 information, because when you have a set of rules, when you do

10 something--if they’re broad or narrow, then what do soldiers and

11  commanders do? They seek legal advice.

12 MJ: Captain-, in this SOP you’re talking about with

13 \ .Captai‘n— making? ﬁ,@) ’Z/(@CZ(C) -2

14 TC: Yes, Yoﬁr Honor.

15 MJ: Allegedly posted on the walls at the prison?

16 TC: Yes, Your Honor.

17 MJ: Have you looked at this document?

18 TC: I have, Your Honor. d

19 MJ: Do you have a copy of this document?

20 TC: I do, Your Honor. Here? No, Your Honor. Once again, it’s

21  up in the Joint Interrogation Debriefing Cell here.

22 MJ: 1Is it a classified document?
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1 TC: Not that I'm aware of, Your Honor, but they do ha&e it.

2 MJ{ Is there stuff on there that’s unauthorized? Is there

3 anything on there that the command saw and said, “This is wrong.

4 We're not going to do this.”

5 TC: Not that I'm aware of, Your Honor, at this time. I don’t

6 want to speak to definitively, because I have thought about--all I

7 know is that I've seen that document and I do know that it was posted
8 on the wall at Abu Ghraib. Past that....

9 MJ: I find it difficult to consider if a document was posted
10 on a wall in a prison that somehow it’s a classified document.

11 TC: I agree, Your Honor.

12 MJ: I mean, the goﬁ%rnment knows if it’s classified or not, but
13 that strikes to me as even a stretch, even if----

14 TC: I'm just being careful because I'm not sure what the

15 classification is. I do not have a copy here. The copy is with our

16 C2 cell here on Victory Base.

17 MJ: Okay, thank you. (ZJ@)/Q/ ZA%h.

/’/ - '
18 DC: Sir, with that, it had come to the defense’s knowledge that
19 Captain did witness an event with a naked detainee at the

20 prison.  And it would have been helpful to have questioned her when

21 she received this. And as being a Judge Advocate for the command,
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1 what stéps were taken at that particular time and when she ’

2 particularly saw that.

3 MJ: And again, when did you become aware that that’s what she

4 would’séy?'

5 DC; Sir, not until the past couple weeks. But that’s something
6 I foresaw because I knew that the command would have been intimately
7 involved in these kinds of interrogations, and that’s why I requested
8 them at:thé time. Now, as far as--so that’s why I was makihg those

9 particuiar'requests and why I felt, why I foresaw that there was

10 probably some guidance and it was probably posted on>the walls, which
11 the government just admitted it was posted 6n the walls. So all it
12 took was for the government to go through some due diligencé, but

13 their réad:of the rule was, we just have to put on a bare bones case.
14 And according to Garcia, the case they even cited, that's
15 not the standard. The Garcia case specifically says that it is not
16 the government that controls the Article 32 investigation, but rather
17 the investigating officer making charged with making a thorough and
18 impartial investigation in the form and substance of the charges,

19 which includes exgmination of available witnesses requested by the
20 accused. And I might add, sir, that that also, under R.C.M. 405,
21 that inéludes available documents. And this was a document that the

22 defense felt was relevant to our defense at the Article 32, which
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would‘héve assisted the investigating officer at the time, which the
government now concedes does exist and was present, but through their
lack of :due diligence, did not provide, nor through the various
requests that the defense made for the investigating officer to
requestjthat the government pursue due diligence and gain these
relevant documents.

Now, why would the defense request OERs, NCOERs, awards,
adverse ‘administrative actions? Sir, once again, it goes to
extenuation and mitigation. If we were to show to the investigation
officer, look this is what--according to the Taguba report and the
15-6---- |

MJ: Which he had.

DC: Which he had, these are the following things that took
place against these particular individuals within the chain of
command as a result of the allegations that my client is facing.

MJ: And that’s extenuating to have.

bC: Sir, that shows that although they would have had
culpability and that the government shows, in those particular cases,
to pursue an adverse avenue, which would----

MJ: A less adverse avenue.

DC: What’s that, sir?

MJ: They chose a less adverse avenue.
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: DCi Yes, sir, a less adverse avenue.

MJ: Because we argue that they’re not stationed the same--
that’s okay. But I come back to the idea, is that you had that
thiﬁgi See, I don’t understand your argument. Although yoﬁ may not
have had the reports themselves, you had the Taguba réport that says
these‘péople got relieved.

DC: Yes, sir.

MJ: So what you’re saying--so he had that. You just didn’t
have fhe nitty-gritty details. |

" DC: The nitty-gritty details, which would have been——f—

MJ: Clear, the chain of command, from I don’t know from where
to where, Eut apparently, even General Karpinski, were all suspended
or relieved over this thing for failure of command.

DC: Yes, sir.

MJ: And you had that and he had that.

DC: Yes, sir.

MJ: And it was clear that the officers, at least at that point,
were all going to get off, I’ll use this term, “administratively,”
and the enlisted were all going to be court-martialed.

DC: Yes, sir.

MJ: And so you have that and he had that. So I don’t

understand. What you’re saying is he could have had it in a
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differeht form to make it better. Of course, at the time, wasn’t
General:Karpinski, was she relieved or suspended?

DC: I think she’s relieved now, but I can’t----

MJQ But I'm just saying ié that----

DC:. One of the things, sir, I did have, which made it relevant
to me, further relevant, and once again, as a trial defense counsel,
during this time period, I'm thinking, knowing the facts thét I have
that this is the kind of informétion that will be helpful for the

investigating officer. When we received the Taguba report, yes, sir,

we had these generalities of reliefs, suspensions and

recommendations. What I did not have were the specifics and the
whys, which would have been very relevant for the 32 officer.

MJ: Well, you did get the general “why”.

DC; Yes, sir, I knew the general “why”----

MJ: The general “why,” because they hadn’t done well.

DC: Yes, sir, they didn’t do well when the event happened. But
what épecifically did they not do well? As the command made that
decision, then I could have made the argument at the 32 investigation
pursuant té that information.

MJ: Of course, you have the opportunity to make the argument
about the difference of treatment of the officers and enlistment at
the time.
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1 DC: Yes, sir, and I did make argument. But it would have been

2  much more Compelling had T had that information at the time.

3 | MJ: I agree.
4 DC: The public affairs notifications would have been helpful
5 Dbecause of--it would have been helpful for several reasons. First,

6 it would have given me notifications of when these ICRC visits were
7 occurring,'which could have led me to further argue to the

8 investigation officer, “Look this is the timeframes that the Red

9 Cross was visiting the Abu Ghraib Prison.” It came to my knowledge
10 that General Sanchez visited the prison during the applicable time
11 period through one of the other witnesses. It would have been

12 helpful to find out exactly who possibly, a public affairs release,
13 if General Sanchez had visited.. There was also information----

14 | MJ: Couldn’t you just call General Sanchez’ SGS and ask him?
15 DC: Yes, sir, but it would have led me so that—--what kind of--
16 because from my knowledge at the time is that there was high profile
17 wvisitors at the Abu Prison, not necessarily Sanchez, but high profile
18 <visitors. ‘Then I could have, in fhe course of public affairs

19 releases or similar type of documents, found out, okay, when are all
20 these visits going on so that I could....

21 MJ: Call up General Sanchez’ SGS?
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1 DC: Yes, sir, and we could open up--make the investigation full
2 and impartial investigation. So all these documents, sitting in my

3 chair.as a defense counsel, with one document produced for me, I have
4 to open up the box and I have to get creative and think about what

5 kind of general documents are going to be necessary for me to argue

6 to the investigating officer to make this a full and impartial

7 heariﬁg‘if only one document is provided. And of course, the relief
8 in place, the operations orders, those would have all been very

9 relevant to have.

10 Sir, I could go specifically through particular aiguments
11 that i made and requests I made in the transcriptf And the reason

12 wﬁy I feel it’s relevant is, although they’re not per se, Ivmade the
13 objections, sir, but I made the objections qualified with, “Look,

14 we’re in a combat environment. I realize that. T realize there’s a
15 lot of witnesses involved in this case, and I realize that the

16 government has a lot of--would spend a lot of expense to prepare

17 these witnesses and to procure their testimony.” My only offer at

18 the 32 was, let’s realize that Rule 405 was not designed in a vacuum,
19 that RuIe 405 was not--does not have bright line rules, that Rule 405
20 should be interpreted broadly so as to get to a full and impartial
21 hearing. That is why, throughout the investigation, I told the

22 government and the investigation officer, we need to break the mold
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on things,:in these particular circumstances. We need to equalize
the events that we face here in Iraqg with those, if we were to try
this case back at Fort Hood or Fort Bragg. bAnd I gave several
requests from the very beginning. éﬁ%g)fZ}éﬁ(Z(y'Ei

MJ: But at the end of the day, Captain- and I'm not
minimizing your efforts to be accommodating to the operatiohal needs
of the command, but at the end of the day, the decision I have to
make is whether there’s a substantial compliance with the Rﬁle, and

if not, whether a substantial right of your client has been

‘prejudiced.

DC: Yes, sir.

MJ: And so, I'm stuck with what happened, not with whét could
havé ﬁappened, or necessarily the reasonableness of your position.

DC: Okay, sir.

MJ: Understand, I hear what you’re saying, but I don’t think
necessarily there’s any legal significance to my decision in the
sense of whether or not you’ve made those offers doesn’t
necessarily--whether or not you’ve made those offers, which were
apparently rejected by the government, doesn’t necessarily make it a
bad investigation or a good investigation in the legal sense. Do you
understand what I'm saying?

DC: I understand, sir.
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1 | MJ: But I understand your position, and I appreciate you taking
2 that position. But do you see what I'm saying? That’s what you did
3 then, now I’'ve got to look at what was done, what you actually

4 received, not what you were willing to adjust based on the

5 operatidnal environment. . i

6 DC: Yes, sir. And we talked about prejudice, what’s not

7 mentioned in the case file that I found, which I think is one of the
8 most préjudicial aspects of this, 1s under Rule 405, which is meant

9 to not dnly make sure that we have the right form and we have the

10 right charges being investigated by an impartial officer, but what is
11 a search for the defense is an opportunity, along with discﬁvery

12 which happens after referral, but it gives the defense an obportunity
13 to establish that there is a defense, that’s one of the--we have

14 R.C.M. 405 which allows us to present a defense at an Article 32

15 investigation. And Rule 405 also says, any other matter which might
16 affect thelpredisposition. And oftentimes, government and defense

17 counsel argue that that’s highly--whether or not the case should be
18 referred to a general court-martial, special court-martial, but also,
19 whether or not the case could be settled and putting the defense
20 counsel in a position where, “Look, government, I’ve got--this is the
21  kind of facts that we have. This is the kind of facts that were

22 presented at the Article 32 investigation which shows the relative
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1 strength and weaknesses of your position and your case.” And it puts
2 me in a better position, now June 22d, 3 months later, of trying to

3 get the case settled, i1f need be. So that right of pursing justice,
4 in that sense, is significantly hindered when I'm not given the

5 ability to have a defense fully brought up under R.C.M. 405.

6 MJ: But as you say, there’s no legal authority for the

7 proposition of the purpose of a 32 is to facilitate settlement.

8 DC: That’s true, sir, but it is a prejudice, now 3 months

9 later—----

10 MJ: How can it be a prejudice if it’s not a right?

11 DC: Sir, it’s not----

12 MJ: If the right doesn’t exist, how can it be prejudice?

13 DC: Sir, it’s not a right, per se, it is an expansion of--it’s

14 kind of a———-

15 MJ: It’s a penumbra argument now?

16 DC: What’s that, sir?

17 MJ: Penumbra argument now?

18 DC: Yes, sir.

19 MJ: I got it.

20 DC: And for instance, it gives the government, what happened in

21 this case, it gave the government the ability, because the

22 investigation officer and the convening authority basically made the
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declaration that the following witnesses were not going to be
available at court-martial, and we’re not going to have these
witnessés here today--at the trial. So, for 3 months while they’re
preparing for their case, I am going on a separate route because I
can safély:assume from the declarations made by the government that I
won’t necessarily have to--I'1ll have to probably go into other areas,
based on prejudice of this particular 32----
e (562,67 -2 |

MJ: Captain- of course, you’ve been disabused of that
assumption today, if not before today.

bC: Yes, sir.

MJ; And you’re going to have plenty of time to adjust fire, if
necessary.

DC: Yes, sir, but that is a prejudice, and it’s a 3-month
pfejudice.

MJ: It’s a prejudice based on a misstatement of the law that
you were aware of at the time. So how can that be prejudicé?

DC: Well, sir, it’s not only the 100-mile---~-

MJ: You’re saying the 32 officer controls who the government is
going to produce at trial? Come on. |

DC: No, sir. But at the foundation of the investigation
officer’s opinion on unavailability is based on government.

representations made at the Article 32.
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1 MJ: But that’s the unavailability for the 32. 1It’s got nothing

2 to do,w:th availability at trial.

3 DC: Yes, sir.

4 MJ: You know that.

5 DC{ Yes, sir.

6 MJ; And you knew at the time.

7 DC: Yes, sir, but it’s one of the prejudices.

8 : Another, speéificallyvto one of the charged offenées, Staff

9 Sergeant Frederick is accused of willful dereliction of duty. As I
10 repeatedly requested in both my documentary evidence and my witness
11 evidence is, well, part of the essential elements of willful

12  dereliction is actual knowledge'of duty. There was actually no

13 evidence of duty, no documents, other than a CID agent who mentioned,
14 “Well, this is not what MPs are supposed to do.” That’s what he did

15 mention.

16 MJ: Couldn’t they have an inference then?
17 DC: What's that, sir?
18 MJ: If an NCO saw misconduct occurring, an NCO is a military

19 policeman, couldn’t the 32 officer infer that he had a duty to
20 intervene and his failure to intervene was willful dereliction?

21 DC: Sir, there was no----
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MJ: You had that evidence, didn’t you? You had evidence that,
again that, you had evidence that the accused was a military
policemen. You had evidence the accused was a noncommissioned
officer. You had some evidence, and again, I'm just taking--no value
to them, they observed maltreatment of the detainees and he did
nothing. Now, couldn’t you, I mean, isn’t that sufficient to infer a
dereliction charge?

DC: A willful.dereliction of duty, sir? r

MJ: Yes, sure. I'm not saying it’s conclusionary. I’'m not
saying the members will do it beyond a reasonable doubt, but couldn’t
one reasonably infer that an NCO had an affirmative duty to stop such
things and his failure to do that is willful dereliction? Isn’t that
just normal inference?

DC: Sir, that is evidence of it, but it’s, along with that,
their training and the circumstances surrounding that----

MJ: But now you’re going back to where we’re weighing evidence
now. We’re weighing that they didn’t have enough training,
therefore, he thought it might have been okay, therefore there was no
dereliction of duty because he didn’t think it was maltreatment,
therefore you’re arriving at different inferences.

DC: But I can’t change the fact that 405, R.C.M. 405 allows me

as a defense counsel the right, the statutory right to put on a
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1 defense and to put on other evidence that I see fit, and that would
2 go tozeﬁtenuation and mitigation, and I can’t change that. T

3 underéténd.that————

4 | ’MJ{ Just your chclusion that there’s no evidence of willful
5 derelicﬁion of duty, and I'm just saying as that, under the law,

6 there’s some evidence to infer it.

7 DCi Yes, sir.

8 MJ: And that’s enough for the investigating officer, isn’t it?
9 DC: And all they would have had--if that would have----

10 MJ: ©No, I'm saying, what they had, are you telling me it’s a--

11 no rational investigating officer could infer what was a dereliction
12 of duty charge out of what he had?

13 DC: fes, sir, under—----

14 MJ: “Yes, sir,” that none could do it, or “Yes, sir, i agree

15 that,”--no, I got too many negatives here. The question is, based on
16 what he had, could no rational fact finder, investigating officer in
17 this case, infer a willful dereliction charge? And so, that charge
18 1is based on no evidence?

19 DC: We;l, sir, I misspoke, but what caught me was, baéed on the
20 facts that he had. And the defense position is he did not have

21 enough facts in which to make that judgment.
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| MJ: So you’re saying, you’re changing your objection. Now
2 you're saying that charge is based on no evidence.
3 DC: Not that it’s not based on evidence, it’s not based on

4 sufficient evidence. He did not hear a defense to that charge at

5 all.

6 MJ: Which you had the option to present the defense, true?
7 ' DC: What’s that, sir?

8 - MJ: You had the option to present, with what you had....

9 DC: With what I had.

10 MJ: ;..to present any defense you wanted.

11 DC: Yes, sir.

12 MJf Whether in the Taguba report, you talked about the

13 detaineé’s statements earlier, or the statements of other co-accused.
14 Now again, not a perfect world, I understand that, and not a perfect

15 defense either. And again, this is not a trial.

16 DC: Yes, sir.
17 MJ: I mean, this is a trial, but that one isn’t.
18 DC: Yes, sir, and frankly, sir, by the government’s actions,

19 vyou hit it right there. They would have had, if they would have
20 balanced the evidence in the government’s favor for prosecution, it

21  would have been tipped. But I could have, if I had a full and fair

ACLU-RDI 1753 p.162
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1 impartial hearing with the witnesses, documents, I may have been able

2 to tip those scales in favor of a different----

3 MJ: Is this a cumulative error argument, that he get all this

4 stuff, éf people that you don’t know_what they’re necessarily going

5 to say,?might tip the scales? 1Isn’t that where we’re at? At the end
o Glo)2 6010 - 2-

6 of the day, Captain- and again, I sympathize with your

7 positions. But at the end of the day, you were not given certain

8 evidence, whether or not it was legitimate not to give it to you is

9 one issue. But at the end of the day, you don’t know what this

10 evidencé is going to say. You don’t know what General Karpinski

11  would have said. You don’t know what these legal reviews wbuld have

12 said.’ And,you’re right, they may have helped you, and they:may have

13  hurt you. 'And if you want them for trial, obviously, you héve full

14 discovefy for trial. But based on speculation, which is all you're

15 telling me, and again, I sympathize your problem, but basically what

16 you’re telling me, is this could have changed it. It could have put

17 it in the context of, this was obedience to orders, or the MI people

18 were at.fault, or it was a chain of command issue, we were doing what

19 we were told or whatever. I mean, I don’t know. There’s a whole

20 range of possibilities. But, you don’t know that, either, because

21 you don’t know whether these people would-have said that or they

22  would have come in and said, “I gave them Geneva Convention training.
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I told them not to do this,” right? So, it could have cut against
you aé Qell as for you. But the bottom line----

DC: Sir, it would have helped me in making----

MJﬁ It’s all speculative.

DC; Yes, sir.

MJf And then. you go back to your right to settle, which quite
frankly, is not a right. So, you may say it is. I say it isn’t.

DC: But it’s a prejudice. If it’s not necessarily a right,
it’s a prejudice.

MJ; I don’t know how you can have a prejudice to a right that
doesn‘t,exist. Let’s just agree to disagree on that one, okay?

DC: Okay, sir.

MJ: Do you have anything further at this time? I'm not cutting
you off,_— A (é>'<’2

DC: Yes, sir.

MJ: Do you have anything élse you’d like to add?

DC: Sir, with maltreatment of the detainee on the MRE boxes.
That is listed as a----

MJ: i tell you what, can we...the court reporter needs a break,
so we’re going to be in recess for 10 minutes.
[Court receéssed at 1605, 22 June 2004, and reconvened at 1630,

22 June 2004.]
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1 MJ: Court is called to order. All parties are again present
2 that weﬁe present when the court recessed.

3 | Captain— (5)(6:) 2/[5)(7”{@ <

4 DC¥ Sir, with regards to specific charges, Charge 1 and

5 Specification 1, the evidence that the investigating officef in his
6 report épecifically named only PFC England’s prior sworn statement
7  and three to seven photographs, which to him established a probable
8 cause to suggest reasonable certainty that that charge had sufficient
9 evidence. He had misapplied the 100-mile rule and disallowed the
10 testimoﬁy in any fashion, in any form, of PFC England, nor did the
11 govérnmént-make any attempts to do that, therefore denying ﬁs the
12 ability to show that--elaborate on the photographs that PFC England
13  had discussed in her sworn statement, and not allowing the Specific——
14 not allowing me to cross-examine a witness that was available via
15 email‘or otherwise denied him of a substantial right with regard to
16 that charge.

17 . With regards to Charge III, Specification 4, the only

lé consideration that the investigating officer, according to his

19 report,'was that he said that the photograph, itself, was all that
20 was necessary, regardless of the fact that the detainee in question
21 appears to have a smile on his face, and that the detainee was

22 possibly listed on the defense witness list, not giving us any
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1 opportunity to discover whether ‘or not--and for the investigating

2 officer ‘to fully and impartially look at the context of that picture
3 in a maﬁner which wouldéhave made, for that specific charge} a proper
4 recommeﬁdation. By following statutory requirements of R.C.M. 405,
5 that spécifically prejudiced us in that case--those specifip two

6 charges were recommended for a general court-martial.

7 _ : With regards to the assault charge whereas the government
8 allegedithat Staff Sergeant Frederick had, quote, grievous bodily

9 harm,'they.solely looked at the statements of co-accused inrthat

10 matter, but the detainee in question may have been listed on the

11 defense witness list as the victim and therefore, since all of the
12 detaineé victims were listed by the defense, therefore denying us,
13 since it appears from the sworn statements that there was nQ——that
14 the‘detainée in question did not die and was only punched, giving us
15 the--denying us the opportunity to argue for the 32 investigation

16 officér.that was conducted, if it did happen, was merely a simple

17 assault consummated by a battery, rather than the greater offense of
18 grievous bodily harm.

19 Charge II was subsequently referred for a general court-
20 martial-as it stood in the specification, based on, solely based on

21  co-accused witnesses and not the victim itself. By not having the

22  victim testify, given the fact that the victim--there was no
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1 evidence, no records provided to the investigation officer regarding
2 possible treatment, photographs of injuries or anything like that, it
3 denied @s the ability to argue to the investigation officer that that
4 would be, that this particular charge, should be referred instead as
5 a simple assault rather than referred as a grievous bodily harm

6 offense, which is a substantial difference in that the simple assault
7 consummated by battery has a maximum incarceration of 6 months,

8 whereas grievous bodily harm, the greater offense is a difference of
9 2 1/2 years with a 3-year maximum offense.

10 So, in that particular instance, the victim's tesfimony is
11  very much ielevant since it goes to what spécific charge should be

12 referred. But once again, the investigation officer, on the

13 government’s own information, denied that victim's testimony.

14 The assaults by stomping on hands and bare feet, there was
15 absolutely no evidence in the packet to talk about any detainee

16 injuries from this activity, only co-accused’s statements. ‘None of
17  the Victimé listed by the defense testified. No victim testimony, no
18 documents to suggest--were presented by the government. Once again,
19 that charge was referred to general court-martial without the ability
20 to speak to and have the investigation officer look into that

21 particuiar offense and the victims, which since the victims are the

22 ones that actually allegedly had their hands and feet stomped on with
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shod feet, would be able to more accurately describe
their injuries, if any, and who exactly was involved
than the co-accused. Once again, this was denied to

“Jumping into a pile of detainees” charge,

goverﬁmént’s case, photographs of piles of detainees.

no evidence, no pictorial evidence of anyone jumping,
jumping on-a detainee.
MJ: Was there a statement to that effect?

DC: There is a statement to that effect, sir.

“Z)(aNCE) - 2

the extent of

in that, more so

us.

included in the
But there was

actually

MJ: I mean, Captain you keep--this whole thing you’re

talking about sounds to me, it simply goes to weight.

You’re saying

is, is that there’s statements of co-accused, but not the victims,

therefore, that shouldn’t go to trial. There’s statements of co-

accused, but no pictures, therefore that doesn’t go.

not....

I mean, that’s

DC: In particular, with England’s statement, because of the

misapplication of Rule, we were not--we now only have the statement,

which was brought in over objection by the defense.

MJ: But you can’t un-ring that bell because she does have

counsel now, true?

DC: That’s true, sir.

156

ACLU-RDI 1753 p.168

018324

DOD-041503



1 MJ: Because she’s not available today. Again, we’re not
2 talking-about today, but today, she’s not available. Back then, she

3 might have been.

4 DC{ Yes, sir, but I guess I'm confused because I have to--—--

5 | MJE I know, I'm not consistent, either. I understand. Go

6 ahead. |

7 DC: But back then, I wasn’t. We asked that--the defeﬁse really

8 went above and beyond in requesting on multiple times during the

9 course of the investigation that we take into account the fact that
10 we aré in Iraq, that we look inta alternative methods df testimony,
11  that we look into the possibility of using something as simple as

12 email, which we knew by both wifnesses that testified today, that was
13 present and was available for witnesses that seemingly would have

14 provided the ability to counterbalance a lot of the evidence

15 presented by the government and therefore ensure that the end result
16 was not just, there’s some evidence, basically uncontroverted

17 evidence of these activities, but by denying us, we can’t even have
18 the investigation officer do that balancing test at all, because then
19 it does not become a question of weight, it becomes a question of

20 whether or not there was any evidence. Ahd because the government

21 denied me all the witnesses, I was not able to present a defense.
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(Ble)-2 b)) NG ¢
1 MJ: But aren’t we back to where we started here, Captain -
2 At the énd of the day, is quite frankly, isn’t this a discovery
3 issue? |
4 DC: No, sir.
5 MJﬁ That all these people, every person you’ve talked about in
6 the.last 2 1/2 hours, and if I missed it, tell me where I did. I am
7 trying to figure out any one of these persons on the day of the 32,
8 provide non-cumulative, relevant testimony that you knew they would
9 say at the time. What I keep hearing you saying is, “They might
10 have,:this might have put it in balance. There may be this legal
11 opinion. This might say this. This might say that.” I meén, at the
12 end of the day, isn’t that what you have?
13 DC: Yes, sir, and the only reason why those “mights” exist is
14 because what is known--what is fact is that he was denied almost
15 tétally'all witnesses and documents.
16 | MJ: But since that time, since that time, have you developed--
17 and I know I talk about what you knew at the time, but sincé that
18 time, any of these denied witnesses that you now are aware are going
19 to give you something that would have been relevant and non-
20 cumulative at the time?
21 DC: Well, sir, I----

22 MJ: That’s a “yes” or “no.”
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DC: No.

MJ: Your answer to that is “no”?

DC: At the time----

MJ: No, I'm not talking about at the time. I’'m talking about
from thé day of the 32 until the 22d of June. You have all these
people that you were denied access to, witnesses, well--were not
produéed, documents not produced. 1Is there anything that you’ve
discovered since when this 32 took place until today, in that pile of
stuff, in that long 1list of witnesses, that you’re now aware would
have non-cumulative relevant testimony had you known about it at the
time of the 327

DC: Sir, that’s not a requirement for me----

MJ: I didn’t ask you that. I did not ask you that. TI'’m trying
to esﬁablish whether you had prejudice. I'm asking you this, is that
since the 32, this is the third time, I'1l try it again. Until
today, do you have any evidence of denied witnesses or witnesses that
weren’t prbduced that would have been non~cumulative and relevant had
you had them at the time of the 327

DC: PFC England would have been, at the time of the 32, would

have been helpful and relevant.
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MJ: But you had--but that’s not what I asked you. You had
England at the 32, a statement, and today, that’s all you have from
England{

DC: Yes, sir.

MJ: So let’s put her to the side.

DC: So both--I still do not have access--well, to my knowledge,
I still don’t have access to any of the victims.

MJ: I understand that; and we’re talking about discovery here.
This is what I think this is, is a discovery issue. Because I'm
asking you is----

DC: Sir, I'm not asking for discovery.

MJ: I know you’re not. You're asking for a new 32, but kind of
sounds to me like discovery, and I'm coming back to the same
question. Of all the stuff that you were denied at the time of the
32, or witnesses not produced, as you stand here before me today, do
you know in any of that stuff today that you didn’t know back then
that would have provided non-cumulative relevant testimony to the 32
officer at:the time.

DC: Not that I haven't already elaborated on, no, sir.

MJ: ©No, I don’t want a qualification, I want a “yes” or a “no.”
If the answer is, “Yes, this would have made a difference,” tell me

what it is. If the answer is, “No,” it’s none.
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1 DC: All right, sir. Unfortunately, sir, due to the lack of
2 production of many of the documents that I requested by the

3 government, I cannot make that determination.

4 ' MJ{ You can make--no, you can make that determination.

5 DC: To my knowledge----

6 MJ: To your knowledge, your answer is, “No,” based on the----
7 DC: 1Is, “No.”

8 ‘ MJ; Based on what the government has not given you----

9 DC: Based on what the government has~---

10 MJ: Based on what the government has given you and not given
11  you.

12 DC{ Yes, sir.

13 MJ: Understand.

14 DC: And remedy could be to wait until after discovery, and then

15 I could tell you what exactly I was denied that would have helped me
16 on the 32. But I can’t make an informed decision right now based on
17 these documents that I suspect would help me, but I cannot give you a
18 definitive answer based on the lack of----

19 MJ: If you have a legal basis to re-raise this issue and you

20  wish to( not that I’'ve ruled yet, but if I rule against you and you
21 wish to renew the issue on another separate grounds, you always have

22 that right.
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1 DC: Yes, sir.
2 MJ: And I don’t decide the legal issues on what might or could

3 happen in ﬁhe future, okay?

4 DC{ Yes, sir.

5 MJ: Do you have anything further on your motion?

6 DC: No, sir.

7 MJ: Well, I think as I stated, I find that most of what the

8 defense is requesting appears to comport with more of a discovery

9 issue than.an R.C.M. 405 issue. The court finds, and again, for the
10 multiple time, sympathizes with the defense position here, but finds
11  that there was substantial compliance with 405 Alpha, and that the
12 accused; any prejudice appears to be only speculative at this point.
13 The court will review the transcript of this proceeding and submit
14 further detailed written findings of fact and attach it to the record
15 as Appellate Exhibit XI.

16 Now, defense, I understand you have a motion for

17 investigative assistance?

18 DC: Yes, I do, Your Honor.

19 MJ: Can I see it, please? [MJ was handed document.] :Trial

20 counsel, it’s the Court’s understanding that the government intends
21 to provide investigative assistance to the defense?

22 TC: That’s correct, Your Honor.
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MJ:r Do you have a copy of the motion?

TC: The government’s response? We did not file a response.

MJ: No, I said, do you have a copy of the motion?

TC: Yes, Your Honor.

MJ: Who are you going to provide?

TC{ The government has taken certain steps. We’ve contacted
the Provost Marshal of Multinational Forces, Iraq, to identify either
a CID agent or credentialed military police investigator. At this
point, they are still trying to identify that investigator for the
defense; We hope to have it wrapped up by the end of this week. |

MJ: TIs 30 June a realistic suspense on that, Captain-

TC: Yes, Your Honor.

- MJ: Captain— so apparently, the convening authority has @/(@JZ)
not>tﬁrﬁedithis down yet, since what I'm hearing is the convening {2962&923
authority is going to provide it. So, 1t’s technically not right for
this court to decide. But it would appear that you’ re going to get
what you asked for by 30 June.

| Captair—ke sure this investigator understands
his priority is working with the defense on this and that he will be
a member of the defense team with all the privilege and work product

rules that apply to that.
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Captain - once the investigator is identified, who do
you wish him to contact, you or Mr.

DC: Sir, Mr‘/—(b,(é}q’{b) %)(f

MJ: Okay, provide the contact information to the defense--or to
the government. And government, that’s the point of contact. If I
hear nothing from either side, I’'m assuming this issue has gone away.

Defense, do you have any outstanding discovery issues?

DC: Yes, sir, I do. Pursuant tc the 802 session, I have
provided the Court a copy of all, there’s several requests.

MJ: That will be Appellate Exhibit XIII, Appellate Exhibit XIV,
Appellate Exhibit XV, the latter two are emails, one dated 3 May, one 3
dated 4 May, and XVI, dated 27 May, and XVII, dated 17 May, which is
in the form of a motion; 16 May is in the form of a motion.

Do you have copies of all these, trial counsel?

TC: Yes, Your Honor.

MJ: Qf all the stuff that they’re asking for, operating from
the default, the government is going to provide everything except
what you teéell me you’re not going to provide. What aren’t you going

to provide there, Captain- Cﬁ[é) 2)@ (7)@) ”Z_

TC: At this time, Your Honor--I'm sorry, can I see the last

discovery? I'm not sure if I have that. [MJ provided document to
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TC.] At this point, Your Hpnor; the government intends to comply
with ﬁhe discovery request.’ ,
MJ:. Qkay, then i% wo%ld appear to be a ;;n—issue for me.
Defehse, do you agree with that?

DC: I agree, sir. |

MJ = Anything else, defense counsel?

ﬁC: Yes Your Honor. Pursuant to co-accused cases, Your Honor
has granted interviews to the chain of command for purposes of not
only the case-in-chief, but for‘unlawful command influences purposes.
The defense requests similar access to these general officers under
similér:ciicumstances.

MJ: Well, generally, each case stands to itself. Since I know
what I ruled in those cases, I know what I’11 rule in this case. Do
you have any objection, Captain— that this case should be
tr’ea.te:d 'any differently? (b)@) Zjéb} {?‘kﬁg ,&

TC: We just have a clarification point, Your Honor.

MJ: Okay.

TC: In the interviews that you ordered the government to have,
yesteﬁday, you ordered in certain cases that the defense have access
to certain high ranking officers and anyone in their command for
interviews. We just want a clarification if those were supposed to
be sworn or unsworn interviews.

018333
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MJ: They were interviews, not depositions.

TC: Yes, Your Honor, that’s what we wanted clarification on,
thank yéu.

MJ{ I did indicate that as far as the general officers are
concernéd,‘that the interviews are to be, at a minimum, recorded and
strongly récommended that a verbatim transcript be made of that.

But, ﬁhey are interviews, they are not depositions, and that would
include everybody from General Sanchez on down that is relevant.

Now, understand, I want to make sure this is clear, is I'm saying is
that if General Sanchez, General Metz and anybody on down bélow that
level, and we’re talking about in the chain of command that has
relevant testimony is subject to interview. Now, if defense requests
an interview with somebody and the government says, “We don’t think
this persoﬁ has anything to do with anything,” then of course, we can
revisit,that issue. This is not a carte blanche to everybody below
Géneral'Sanchez, since that includes everybody in Iraq, in Kuwait and
wherever else.

Similarly with General Abizaid, I said, General Abizaid,
separéte. ‘That does not include everybody who’s in CENTCOM. So,
just to clarify, that’s what I meant and I'm assuming everybody took
it that way. And this, of course, would be those who do not

necessarily have Article 31 (b) or a Fifth Amendment right not to be
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interviéwed. And if they assert such a right, obviously, they would
become unavailable for interviews and we’ll discuss potential
remedies, if necessary. Okay?

‘ Anything else, Captain - @/@)FQ/@) 7(€)IZ

DC: Yes, sir. In co-accused cases and in this case, the status
of Abu Prison as a crime scene has been much an issue, whether or not
it’s going to be preserved. Given the nature of the turnover of
power, if you will, to the local Iragi government and the possible
lack ofrjudicial oversight over another country’s decisions----

MJ: Well, wait a minute, back up, possible?

DC: Yes, sir.

MJ: By possible lack of oversight under the Iraqi government
system? Let me ask you this. Do I have any authority with the Iragi
system?

DC: No, sir.

"MJ: It’s not possible one way or the other.

DC: No, sir.

MJ: After 1 July, they will be a sovereign country and it’s
their decision. And the last time I checked, I don’t have any
authority over them.

DC; That’s right, sir.

MJ: So I won’t even say “possible.”
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1 ' DC: Sorry. Because of both--rather, the possibility of them

2 making an adverse decision to your ruling, I ask----

3 MJ: Well, by definition, they can’t, because they’re not

4 subject{to my ruling. ¥

5 DC{ Yes, sir, exactly.

6 MJ: If they choose to destroy the prison, do you want me to do

7 something about it?

8 DC: Yes, sir, well, no, sir----
9 © MJ: What's that?
10 DC: I ask that the crime scene be sufficiently videoed and/or

11  photographed sooner rather than later in order to at least establish
12 some sort of evidence for any possible court-martials in these cases.
13 MJ: There appears to be ample photographic evidence of it

14 already, yéu want more?

15 DC: Well, sir, I do not have yet, as of yet, that ample

16 photographic evidence. I have pictures that were given to me by CID.

17 ~ MJ: Captain _ is there any photographic evidence of
G200

18 the prison, itself? ‘A{’) 2)Q3> C) 2’

19 TC: Only about 1,000 pictures that have already been turned

20 over to the defense.

21 MJ: I'm talking about, are there any of them without people in

22  them?
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TC: fes, Your Honor.

MJ - it would appear that--and understand this, the word “crime
scene” Qas:used by the defense, not by the Court, and I simply
adopted?that as a, there’s no legal judgment that a crime had been
committed there. It was simply in the colloquial sense that there’s
an alleged crime there and therefore it’s the scene of an alleged
crime. And there should be no inference taken that--or the
conclusion that it is a crime scene, or any crime committed there,
because ‘that’s a conclusion of law that’s not made by the Court.
Now, I believe Captain—ays there’s already such photos.
Take a look at them. (%@D;/QQX7QZJ_'£2

DC: Understood, sir.

MJQ Anything else?

ﬁCﬁ Yes, sir. Several other issues I would also like to
address in regards to specifically with Staff Sergeant Frederick. I
made a request to the government on April 1é6th of this year that due
to the nature of the situation in Irdqg, that my client be allowed to
remain under arms and have gis personal weapon returned to him for
his own protection. He has it with him today in anticipation of a
convoy. - He has it with him when he’s to provide security when we go

to trials, and it would only be reasonable that he also be allowed to
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1 have itrwhen he’s here at Victory, which is still very much a combat

2 zone.

3 MJ: Is that my lane, Captain_(b%)QZ/({b)@/ﬂ@ "’Z;

4 DC: What’s that, sir?

5 MJ; is that my lane?

6 : DC: No, sir, but I just wanted to address it now because it

7 could very well be a--potential in your lane with an Article 13

8 violation.

9 MJ: Government’s on notice of the issue. The government

10 chooses to do what the government chooses to do. And if you believe
11  a violation occurred, I will give an appropriate remedy. But that

12 sounds to me as a command decision.

13 DC: Yes, sir.

14 MJ: Not that it makes it right or wrong, just at this point,

15 that’s not--I don’t see the purview of the Court to decide whether or
16 not a soldier is armed or goes on leave or anything else.

17 DC: Understood, sir.

18 "MJ: So if the command chooses to treat .a soldier in such a way
19 that it constitutes a violation of Article 13, obviously, we will get
20 an appropriate relief.

21 DC: Understood, sir. There is evidence seized by the

22 government which consists of two memory sticks. The memory sticks,
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1 themselﬁes; are personal property of Staff Sergeant Frederick. There
2 are somé.personal digital photographs and other items that the

3 defenée;would like to get back, realizind that the memory sticks

4 themselves are sfill evidence. The digital pictures and whatnot are
5 still very’much personal and are not evidence in this partibular case
6 and we’d also make a request that they be returned to the defendant.
7 MJ{ Is the memory stick being retained as evidence in this

8 case, trial counsel?

9 TC: Yes, Your Honor.

10 - MJ: How many images are on this memory stick?

11 DCS We don’t know, exactly, Your Honor, but there are----
12 MJ: Ballpark it for me, Captain— (b/@@) '@JO)(C) -2
13 DC: Approximately 4 to 500 personal images.

14 MJ: How do you define “personal”?

15 DC: Images of my client’s experiences here in Iraq.

16 MJ: And trial counsel, there are also evidentiary images on
17 them?

18 TC: Yes, Your Honor.

19 " DC: So‘far, sir, we’ve only been provided with the evidentiary

20 images. All we’re asking for is that a CD-ROM be put in a computer
21 somewhere and burn the entire contents of those--it doesn’t seem

22 to-—---
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' ) Z.
1 MJ: What do you say there, Captain _? Cé’g’jz/@/?()
2 TC: I think we can accommodate that, Your Honor.
3 ' MJ{ I mean, since the evidentiary stuff they’re entitled to

4 anyway,?the personal stuff they can have back. Just download the

5 whole thing.

6 TC; Yes, Your Honor.

7 : MJ; This isn’t really my lane, but what the heck.

8 TC: Yes, Your Honor.

9 MJ: But go ahead and just download the whole thing because he’s

10 entitled to, one, as the accused of the evidence stuff, and the other
11  stuff is personal.
12 TC: Yes, Your Honor. (})@)Zjédﬁdgjsz

13 MJ: Okay, Captain-‘ you got that one. What else?

14 DC: As per other co-accused, it’s our intention also to file a
15 leave request with the government, given the status of Staff Sergeant
16 Frederick being present in country for over a year, and being
17 flagged, he has not so far been allowed to have any rest and

18 recuperation leave.

19 MJ: It’s similar with the issue with dealing with the weapon.
20 DC: Yes, sir.
21 MJ: You may re-file or do what you want with the chain of

22 commaﬁd on - that.
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1 DC: Yes, sir. 8

2 MJ: And then if it’s denied and there is appropriate relief,

3 he’ll get it. But at this point, I don’t have authority to tell the

4 command:to put a soldier on leave.

5 DC: And then on May 27th, 2004, I notified the tria; counsel

6 of my request for support under Army Regulation 27-10, paragraph 6-4.
7 I am currently unable to have private communications with civilian

8 co-counsel given my locations here. The DNVT phone that was provided
9 does ﬁot allow me access to outside DSN lines, which don’t give me

10 access back to the United States----

11 MJ: I understand. What do you say to that, trial counsel?

12 TC: Access has been provided. 1In fact, we’ve already worked

13  this out with defense where alivhe has to do is come to theVSJA

14 office, give us an approximate time. We set him up with his own

15 officé ﬁp in the palace that has a DSN line and he can call his

16 defense counsel. All we ask for is a reasonable notification of what
17 time so we can make the coordinétion up in the palace.

18 MJ: Can he convert that to a civilian line once he calls----

19 TC: Yes, a DSN line is a civilian line, Your Honor, and he can

20 call difectly to the United States with that.

21 MJ: And he can switch over to a civilian at the other end is my

22 question.
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1 TC: Yes, Your Honor.

2 J: Now, I’'m not very technologlcally advanced here, Captain

3 - Gl 2, )76 -2,

4 TC: I call my wife back in t

States all the time. He can do
5 it, sir.
6 MJ: What do you say to that, Captain
7 'DC: sir, with that, I agree that I have been--given the

8 presence of co-counsel in New Hampshire, there’s not an installation
9 nearby, so I cannot have a--I haven’t been able so far to connect

10 with a DSN operator close to New Hampshire. So what I end up doing
11 1is contacting a DSN operator, for example, at Fort Bragg, then

12 spending my own funds, via calling card, to have them dial a 1-800

13 number. So all I asked before was that I be provided a calling card.

14 That was rejected by the government.

15 MJ: Is Captain -having technological problems hebre,

16 Captai:n- or is it---- Q)J(b) Z/' @)(7@ Z_

17 TC: Sir, all he has to do is raise it to the government.

18 MJ: Here’s the issue, it’s very simple, is this case involves

19 both civilian counsel and a Reservist with I’'m assuming ties to his
20 local community. So he’s going to have to be given private access to
21 commercial phone lines to permit the defense to prepare their case.

22 Solve the problem. If you don’t, I will.

174 01834‘é

ACLU-RDI 1753 p.186
DOD-041521



1 ’ TC: I agree, Your Honor. All he has to do is raise it to the

L) 2,60 7e) -2

if what he gives you is not satisfactory,

2 government.

3 MJ{ Caétgin
4 re—raisé the issue. What I'm being told right now is that you will
5 Dbe gi&eﬁ access, under the limitations.of this environment, to

6 private, cémmercial lines to the States to talk on official.business
7 to your heart’s content in prepéring for your case.

8 DC: ‘Yes, sir.

9 MJ: And that would also include if your client needs to

10 participate in said discussions.

11 DC: Yes, sir.

12 MJ: Go ahead. Anything else?

13 ' DC; No, sir, that’s it.

14 MJ: Trial counsel, do you have anything?

15 TC: Yes, Your Hono;? The.government would move that the court

16 issue a publicitty order to any perspective panel members in this

17  case.
18 MJ: Defense counsel, do you object to me signing said order?
19 DC: Your Honor, the defense does not have a problem with that

20 order, only to the extent that we feel that it’s not remedy enough to

21  cure a possible change of venue from this location.
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1 MJ: So you don’t object to it, you’re just not sure it’s going
2 to be all that effective.

3 DC: Yes, sir, I dbdn’t think it’s going to be curative enough.
4 MJ: And I think we discussed at the 802 that the change of

5 venue.mOtion, we will take up at a later time. And of course, at

6 that time, we can talk about the effectiveness or lack thereof of

7  said order.

8 _ The government motion to issue such order is granted. I’ve
9 signed it.. Distribute it to all court members, and also distribute
10 it toiall other--number of cases we have in this case. What’s your
11  pool of }coﬁrt members there, Captair— @/@)2/(6)@@) -2
12 TC: Excuse me, Your Honor?

13 MJ: The number of accused in these related cases, I’'m just

14 reading the charge sheet in this case, you have, I believe, five

15 pending trials.

16 TC: That’s correct, Your Honor.
17 MJ: So I assume you have five pending panels.
18 | TC: We will be bringing nominees to the convening authority so

19 he can select additional panel members for these five cases.
20 MJ: Once they’re all selected and identified, make sure each

21 and everyone has that and make sure each and everyone signs it. And
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1 defense, you will have, of course, access to all the files nominating

2 the court members and this information, also.

3 ~  Anything further from the government?

4 TC: No, Your Honor.

5 MJ: Anything further from the defense?

6 DC: No, Your Honor.

7 MJ Sergeant Frederick, one matter I need just go over with you

8 again. 1In the event the command decides to give you leave, as I told
9 you before, you have been arraigned. We did that last month in May,
10 and yqu'normally have a right to be present at every stage of your
11 trial. Do you remember me telling you this?

12 ACC: ?es, Your Honor.

13 MJ: Now do you remember, I said if you went AWOL, that the

14 trial could proceed without you?

15 ACC: Yes, Your Honor.

16 MJ: And again, as I told you then, as I tell you now, I'm not
17 implying that if you get leave to go back to the States you’re going
18 to go AWOL or anything like that. This is standard advice I give

19 everyone I arraign when trial does not begin immediately. So 1if you
20 do get leave and you do have difficulty getting back, make sure you
21 notify your chain of command. Do you understand that?

22 ACC: Yes, Your Honor.
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1 MJ: Also, for planning purposes, I expect all discovery in this
2 case to:bevcompleted by 31 July, and at that time, T will have an

3 affirmative email from every party involved of any outstanding

4 discovery issues. Assuming that that date is met, defense,_you have
5 a 14 August suspense date for motions. I understand your discovery

6 is not complete, but there’s no reason in the world that a lot of the
7 motions caﬁ’t at least be started in draft format at this point.

8 That gives you almost 2 months to prepare for motions.

9 Government, they’re going to have 2 months to prepare,

10 you’re goiﬁg to have 1 week to respond. Your suspense is 21 August,
11 with anficipated motions hearing date subsequent to that, ball

12 parking it somewhere after the 21st of August.

13 Does everybody understand their suspenses?
14 TC: Yes, Your Honor.

15 DC: Yes, Your Honor.

16 | " MJ:r Any other matters to take up at this time?
17 TC: No, Your Honor.

18 DC: No, Your Honor.

19 MJ: Court’s in recess.

20 [Court recessed at 1705, 22 June 2004.]

21 [END OF PAGE.]
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1 [Court Was:called to order at 1355, 24 August 2004, at Mannheim,

2 Germany:]

3 MJ# Court is called to order. All parties are again present

4 that Qefe present when the court recessed with the exception of the

5 civilian defense counsel, who has now joined us.

6 (é)é "%{léﬁ)‘%)r’y- can you put your qualifications on the record?

7 CDC: Yes, Your Honor. I'm a member of the bar of the District

8 of Coiumbia in good standing. I know of nothing to disqualify me

9 with the representation of this case.

10 . MJ: Elease raise your right hand. [Civilian defense counsel

11 was sWorn.]

12 ’ MJ: I would note for the record that this hearing is being

13 conducted in Mannheim, Germany, at the request of the defense because
14 they would be in Germany at thié time to conduct further discovery in
15 this éase.f The movement of this hearing to Germany in no way

16 indicétes a movement of the trial itself or any further hearings

17  outside of Baghdad, Iraqg subject to a granting of a motion for a

18 change of venue.

19 At the last hearing, I denied a defense request to reopen
20 the Articlé 32 hearing. I have reduced additional findings to

21 writing as I said I would. Major— here’s a copy for you and
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thé defénse, and I believe that’s Appellate Exhibit XI. [MJ handed
both coﬁnsel a copy of Appellate Exhibit XI.]

Furthermore, the defense filed a motion for a change of
venueé ﬁhat would be to change the location of this trial. Defense,
the'govérnment filed a response to the sentence to change the
location of the tri&l. For the.agreement, the parties had decided
the motion without conducting a hearing; we did it by email on the
4th of August. I denied the motion and provided copies of my denial
td both sides and at this time, I will make my ruling, defense
motion, government motion and the relevant email traffic as Appellate
Exhibit XIX.

Defense, you indicated that you wish to file motion for me
to reconsider that motion I just referred to?

CDC: That’s correct, Your Honor.

MJ: Do you have a copy of the motion for the court reporter?

CDC: We’ve provided it to the court reporter, Your Honor.

MJ: That will be Appellate Exhibit XX. [Reporter handed
document to MJ.]

Trial counsel, do you have a written response?

ATC: No, Your Honor.
MJ: Defense, what is new in your motion for reconsideration

that I did not have before me when I decided on the original motion?
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1 - CDC: What is new, Your Honor, is the discussions with respect to
2 the witnesses and their import. And additionally, we have noted one
3 o;her wftness, Lieutenant Colonel and we have indicated in

4 the motion for reconsideration that the court’s interpretation of the
5 law in ﬁhis area was an error. Q55X§i)"%{/ ééﬁj7%2)§#

6 ‘ MJ¥ What part was in error?

7 CDC: If I may, Your Honor, approach the podium. There were

8 multiple areas, Your Honor, where we respectfully disagreed/with the

9 court. ' Allow me to enumerate them if I can.
10 MJ: Sure. . s
o (5/@) i ) (5)(7)@’?’
11 CDC: Firstly, with respect to the civilian witnesses who we

12 identified as being terial witnesses, that is to say the civilian

13 expért,}Dr; , the warden of the Buckingham Prison, the prison
14 guard wﬁo worked with Staff Sergeant Frederick, his wife, his

15 stepdaughter and the local pastor, all of these persons wish to

16 testify and provide material evidence to the court. They héve,

17 however, advised the court by way of declaration and the pain of

18 penalty;and perjury, that they are unwilling to travel to Irag. Now,
19 the court, in responding to their declaration said that they were

20 choosing not to go to Irag. In other words, the court imposed a

21  burden upon the witnesses as though going to Iraqg were somehow-—---

22 MJ: What was the legal error?
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1 CDC:  The legal area was that, I can suggest to you, United

2 States versus Nivens, which is a case that cites United States versus

3 Hodge, Hodge being a Vietnam-era case. There, the court said that

4 not going into a war zone is not a matter of choice, that it is

5 tantamount to the equivalent of a witness who is diseased or near

6 death. And therefore, the court’s ruling that this was over a choice
7 on the part of these civilians we believe to be legal errof.

8 MJ: Well, let me ask you, there is nothing physically

9 preventing them from flying to Iraq, true?

10 ' éDC: Yes, Your Honor.

11 MJ: The government will provide resources and transpoftation

12 that they’ve done for other casés and for other civilians, true?

13 CDC: Well, noty true. f
14 MJ: Well, you’re saying the government will physically prevent
15 them from showing up?

16 CDC: No, other civilians, i do not believe are analogous to

17 thesé.witnesses. The civilians who go into Irag do so either at the
18 Dbehest of the government because they’re government employees or

19 because they have an interest in financial gain and are willing to
20 subordinate their personal interest to that.

21 MJ = Mr. would it surprise you to know in-'a case held in

22 Tikrit, Iraq, thdgt the family members of both the accused and the
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1 victim voluntarily came to Tikrit and testified in the trial and sat
2 thevwhole time?

3 | CDC: Nothing in the law surprises me.

4 MJ: So what I'm simply saying is, there is the physical

S capability of transporting them to Irag if they so chose torgo.

6 CDC: Yes, Your Honor, but the case law is otherwise.

7 MJ: I'm not talking about the case law. I'm talking about,

8 they can get on a plane in CONUS, fly commercial to Kuwait to get

9 picked by MILAIR in Kuwait and go to Baghdad. There is noﬁ

10 physically preventing them from doing that, true?

11 | CDC: True, but it’s not the legal test.

12 MJ: I didn’t ask you that. Now, they’re choqsing not to come
13  because they say it's not safe.

14 CDC: Well, true. They say it’s not safe because common sense
15 dictates that, Your Honor.

16 MJ: And therefore, I should move the trial out of Baghdad to
17 someplace ﬁhat they’re willing to come to.

18 CDC: That’s one of the reasons you should move the trial out of
19 Baghdad, yes.

20 MJ: And so, where should I move it to to accommodate their

21 desires?
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CDC: Well, you can move it anywhere, and if you intend to keep
the case, four Honor, you could move it to Kuwait. You were there
with great regqularity. It’s just across the border. 1It’s far safer
than Iraq._ We can get many more witnesses there in person, and
you' re ﬁhere on a regular and recurring basis.

MJ: But you would agree with me that the court has no subpoena
power over civilians to go to any place outside of the continental
United States.

CDC: United States versus Bennett.

MJ is that a “yes”?

CDC: Yes.

MJ: Okay. And then, so what happens if it goes to KuWait and
they say, “Well, I'm not going to show up there because I don’t want
to”? Isn’t this, at the end of the day, is that this case was
started -in Baghdad, Iraq, and I know that’s not dispositive, and then
the court posture of the case, these are sentencing witnesses, and
they will be provided transportétioﬁ if they wish to come, and
they’ re choosing not to come because in their view, it's not safe to
come. At the end of the day, what is wrong with that analysis?

CDC: Here’s is what is wrong, Your Honor, is it’s contradictory

to United States versus Hodge, where the court said that attending a

trial in a combat zone presents such grave danger to a civilian
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witness that we can properly compare his situation, namely, the
witness, to one who, because of illness or disease, would be in
grave danger to compel to attend.

MJ: I’m not compelling them to attend. If they want to come,
they come, if they don’t, they don’t.

CDC: The point of that language, Your Honor, is that it is not a
question of whether they are willing to éome. It is a recognition
that no one need to into a combat zone to discharge their
responsibilities as a witness if there is an alternative that can
meet th§ ends of juStlézéﬁ-qjédCUQJ-f

MJ: Mr.- wouldn’t that apply to every case in a forward
and deployed environment?

CDC: I don’t represent people in every case, Your Honor.

MJ: I didn’t ask you that. What you’re telling me is:that
because these witnesses choose not to go to Iraqg because théy believe
it's too unsafe, therefore, they’ve now chosen where the trial is
going to be. And my answer tQ you is, what happens when they say--
under yourianalysis, you’ re letting defense sentencing witnesses
dictafe'the place of trial based on choice. They’re choosing, “I
don’t want to go to Iraq,” maybe they won’t, I don’t know. They may
go to Germany. But the bottom line is, they can’t be forced to go

anywhere outside the continental United States, which tells me is the
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1 end result of this logic that you’re giving me is that when defense
2 sentencing witnesses don’t want to come to a particular location,

3 therefo:e,:we move the trial to where they will come.

4 _ CDC: No, Your Honor, it’s far more complex than that, far more
5 complex than that. We are in a place where there are no witnesses.

6 All the witnesses are going to come to Iraqg in this trial, in this

7 sentencing‘proceeding. And here is what these civilians, Your Honor,
8 are going to have to sign, if I may, may the indulgence of fhe court.
9 MJ; Go ahead.

10 CDC: “You will be traveling into a combat zone in a dangerous

11  part of the world. %By agreeing to come to Iraqg, you assume:several
12 risks, including, but not limited to, serious injury or death. You
13 will agéin be potential targets of enemy insurgents who have been

14  known to fire weapons, rifles and rocket propelled grenades and to

I5 plant improvised explosive devices alongside roads traveled by

16 coalition forces. Before allowing you to enter Iraq, you must agree
17 to hold the United States harmless, assume the risks set forth above
18 and affirmatively waive your right to sue the Army or any other

19 government agency for injury or death.”

20 Now, I suggest to you respectfully, Your Honor----
21 MJ: And what is that piece of paper?
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1 CDC: This is the hold harmless document that every civilian is
2 required to sign going into the country of Irag by the United States

3 if they are to be transported into Iraq.

4 MJ: You need to make that an appellate exhibit. It will be
5 XXI.
6 CDC: I will be happy to do so. Your Honor, I can give you a

7 better copy eventually. We had difficulty taking this down off of
8 the computer.
9 MJ: Government, do you take any issue of this document as it

10 purports to be?

11 ATC: No, Your Honor.
12 MJ: I’'1ll consider it.
13 ATC: I’'m not trying to dictate terms of the arrangement, because

14 this is a frivolous claim, Your Honor. The United States recognizes
15 the danger, implicit danger associated with entering into the country
16 of Iraqg, and in so doing, has held itself harmless. We don’t do that
17 in Korea. We don’t do that in Germany. We don’t do that in Kuwait.
18 1It’'s completely reasonable for you, as a bare minimum, to have this
19 trial in Kuwait. I can’t tell you that people won’t come to Kuwait,
20 but I can tell you with great certainty that they are far more likely
21  to come to Kuwait than they are willing to go into Iraq, and that’s

22 not unreasonable. 1In fact, I would say with some certainty, Your
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1  Honor, ﬁhat to suggest that they’re unwillingness to go to Irag is a
2 volitional act on their part, which therefore, conveys come sense of

3 Dblame, is inconsistent with the reality of the marketplace there.

4 MJ: That’s not blame that’s consistent with a choice.

S CDC: I don’t believe they have a choice, Your Honor.

6 MJ{ We’ll have to agree to disagree.

7 CDC: Well, I do so respectfully, of course.

8 MJ: No, I understand, that’s fine.

9 CDC: But with respect to those civilian witnesses, I believe

10 that the Vietnam case of Hodge says it all. And you know, also,

11 Judge, with regard to travel these days and times, this isn’t

12 Vietnam. This is a country that is surrounded by non—combative

13 circumstances where the Army has a significant presence at Camp Doha
14 where you try cases on a regular basis just south of there. We are
15 all here today. We can be in United States as is evidenced.by the
16 England case, and that case is moving at a pace without difficulty.

17 Well, .it’s moving at a pace.

18 MJ: It’s moving.
19 CDC: I perhaps was excessive in my use of the language, Your
20 Honor. It’s moving a pace and it is there and will remain there.

21 So, it’s not as though things can't be done in CONUS or in Kuwait.
22 It is rathér that conscious choices are being made to keep it there.
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Now, may I say with all due respect to the court that the decision to
initiate the case in Iraq was perhaps reasonable given the fact that
the incident arose in Iraq. However, the case has become
substantially politicized since then, Your Honor. And in fact, now,
we are told 2 days ago by General Kimmitt that these trials must be
held in Iraq because the Iragis are a people who are slightly
paranoid and would feel there was a conspiracy if we moved it from
there. Even the government suggested that one of the reasons----

MJ: Just so that I--A, I’ve never heard that remark, and B,
with all due respect to General Kimmitt, I don’t care what he thinks.

CDC: Very well.

MJ: 1It’s not his decision.

CDC: Understood.

MJ: He can want to have it on the moon for all I care, which I
don’t at all. So whatever his view of this case is is fine, but his
personal views have nothing to do with the decision of this court.

Go ahead.

CDC: But there is, Your Honor, implicit in these proceedings, an
impression that is meant to be left by bringing this case to Iraq.
And what I am suggesting to you respectfully, that there is a
political component to this case. Even the government in their

response to our initial brief said, that one of the principal reasons
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for keeping the case in Iraqg was to demonstrate to the Arab‘world in
General and the Iragis, specifically, that we had a transparent
system ef justice. Now, there is a paradox here, Your Honor, because
if all these witnesses do not attend, we’re going to demonstrate a
transpafency of justice to people who have not known it for decades,
will we:at the same time deny the individual American justice that
would nermally be accorded to an American elsewhere all because we
have this compelling need to maintain this trial in Irag. ; can
perceive of no operational necessity which requires this trial to be
in Iraq.

MJ: On your motion for reconsideration, you indicate the
civilian witnesses are the ones, I'm saying “choose,” you’re saying
“being forced,” and then there’s a number of military witnesses. You
would agree with me that they will not get this option. The military
witnesses are going to be told where they need to be.

CDC: Absolutely.

MJ: So that part of your argument doesn’t apply to themn.

CDC: You're quite right, obviously, yes.

MJ: And for those in your earlier brief that invoked their
31(b) rights, absent a grant of immunity, they are unavailable for at
least legal reasons unconnected with the locus of trial.

CDC: And we're trying to address that later on.
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1 MJ: But what we’re talking about here, is you’re sayihg is

2 they’fe'no operational necessity to try this case in Iraqg, but isn’t
3 tﬁe default place of trial where the convening authority puts it and
4 that you have the burden to show it should be moved?

5 CDC: Yes.

6 MJ: And therefore, the burden is you, not to show why it needs
7 to be moved, not them to show it is operational necessity.

8 CDC: Quite agree, and by a preponderance of the evidence

9 standard, we have to do that.

10 MJ: And what basically, what I'm hearing you tell me is the

11  primary reason to move this trial location is the civilian witnesses’
12 lack of attendance, and you won’t say why. That’s what you’re

13  telling me, the primary reason is because civilian witnesses will not
14 attend the trial in Iraqg.

15 CDC: Civilian witnesses will not attend the trial in Iraqg, that
16 1is corréct.

17 MJ: Government, what’s wrong with moving this thing tb Kuwait?
18 ATC: Your Honor, it’s the government’s position that it is the
19 default position of where the convening authority puts it, and the

20 defense has to meet the burden. On top of the burden of, they have
21 to show why it needs to be moved, you also have to take a look at the
22 posture of the case which is a sentencing case, so it’s under R.C.M.

191

018353

ACLU-RDI 1753 p.203
DOD-041538



1 1001 which clearly points to the fact that of the preference of

2 alternaﬁive forms of testimony as opposed to necessarily having live
3 witnesses. When the Rules of Court-Martial were set up, it’s clear
4 from the wording of 1001 that unless there’s a showing of necessity
5 of why this person needs to be taken as a live witness, that other

6 forms are actually the preferred means of taking that evidence. So,
7 T;s fai as...two things, one, the default position of where the

8 convening authority puts it, and second, the posture of the case

9 dictates that unless they can show why this--there’s a particular

10 civilian witness that needs to be taken live, other than that, it

11  should default to Baghdad, Iraq.

12 MJ: What do you say to that, Mr. ‘ (ﬁ/é Zf}f,"gﬁ {gx e

13 CDC: Well, I say, Your Honor, that----

14 MJ: You would agree, we’re talking about a sentencing:case
15 here.

16 CDC: Oh yes, of course, we are. I’ve disclosed that, too.
17 MJ: No, I’m with you. And the rules do permit alternative

18 formsiof testimony that the government indicated they’re perfectly
19 williﬁg'to participate in. Doesn’t that somewhat obviate any

20 prejudice suffered by the lack of personal attendance?

21 CDC: Well, it depends on how you interpret 1001 (e). The

22 foundation upon which 1001(e) is built is a notion is that it’s an
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indigenﬁ status kind éf language. That is to say, it reflects
witnesses brought at government expense. That’s what it says. And
thebgOVérnment is spending hundreds and hundreds of thousands of
ddllarsffor these cases, and they are hanging their hat on 1001 (e),
which ié really an ecénomic section of the Code. It says that you
are limited in what you can do as a Judge with respect to your
discretion,; if the witnes;es come at government expense. S0, the
purpose:of that Code section is to ameliorate costs associated with
the production of witnesses. That’s the underpinning of that
section.

MJ: But in this case, there’s no issue about fhem paying for
the witness to show up. It’s simply saying if the witnesses don’t
show up...it’s one thing to say, the g;vernment says, “I'm not going
to produce these witnesses because it costs too much money,” which is
I think is what you’re saying, and therefore, use these other means.
That’s where the government is unwilling to pay. And assuming that’s
a justified position, then you say, use alternate means. But the
government is perfectly willing to pay in this case. And so you are
choosing, not you, but the defense says, “I want these witnesses
here. They won’t come, therefore, move the trial to them.” And I
come back to the idea is, that when this trial was started, it
started in Baghdad. The expectation was, because as you’re well
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1 aware, the default is it usually ends where it starts. I’m not aware
2 of any trial that moves sua sponte somewhere else. Be all that as it
3  may, itistarted in Baghdad. The offenses occurred in Baghdad. The

4 conveniﬁg authority has directed Baghdad as a site, and so

5 everybody’s on notice that this is where it’s going to be. And now,
6 vyou want it to be moved somewhere else, even though the Rule permits
7 and the‘gOVernment has done nothing to prevent you from bringing

8 these witnesses in, and has both agreed to stipulate if they won’t

9 come in or pay if they do. And you’re saying I----

10 CDC: They haven’t agreed to stip--excuse me, Judge, I didn’t

11 mean to -interrupt you.

12 ~ MJ: They don’t agree to stipulate? I thought they did agree?
13 CDC: Stipulation of fact.
14 ATC: In our brief, we offered alternative forms of testimony, to

15 include depositions and stipulations of fact, if that’s agreeable to
16 the parties.

17 CDC: Only if it’s agreeable. And the stipulations of fact that
18 we would anticipate coming from people may not be satisfactory to the
19 government. @@J L/L/Cb) O) @) J7/

20 MJ: Mr. _ let me ask you this. If a witness testifies and
21  we moveithis somewhere where the witness shows up and testifies,

22 that’s testimonial evidence, true?
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CDC: Sure.

MJ; And then their opinion, they’ll give whatever their opinion
is, trué?

CDC: Of course.

MJi and so, the government says, we're going to stipulate to
their expected testimony. Are they supposed to stipulate to what
they say is fact?

CDC: Well, I think the Rule suggests that it has to be a
stipuiation of fact, Your Honor.

ATC: Under 1001, that is correct, that you have to stipulate
that it’s fact as opposed to expected testimony if----

MJ: Well, I understand what the Rule says, but what you’re
saying the fact would be what? Give me an example of what you want
them to stipulate to as a fact?

CDC: Well, I certainly wanf them to stipulate to the fact that
the wérdenzfrom Buckingham is going testify that the procedures
employed at Abu Ghraib were simply so far out of bounds of what
normal prison conduct is that----

MJ: But that sounds to me like your stipulation of fact of what
he would say. . :

CDC: What are you going to do in a stipulation of fact except

say what he is going to say?
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MJf Okay, but then I think we’re parsing the terms here, but

okay. And government, do you have any objections--

ATC: I have no objection, Your Honor.

MJ{ -—---to stipulating as fact of what these people would say?

ATC: That’s correct, Your Honor.

CDC: Well, is that carte blanche, that we just simply give the

government whatever we want our witnesses to say?

MJ: Well, no, then they call the witness up and see what the

witness will say then. I mean, don’t you think that’s the way the

system works?
CDC: No.
MJ: No,
ought?to make
CDC: No,
may find that
purposes, and

a solution in

too high a standard.

wait a minute, are you telling me that you think you
them sign something that they can’t confirm as true?
not at all, not at all. I'm simply saying that they

the stipulation of fact is unsatisfactory for their

then I'm left with what? A stipulation of fact is not

this case, I do not believe, Your Honor, because it’s

I think I would be on a lot shakier ground. But a stipulation of

fact-=—--

If it were a stipulation of expected testimony,
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1 -MJ: Mr.W :zs vou define “stipulation of fact” in this

2 case, it strikes to me as the government would have no problem, am I

3 wrong?

4 ATC: iou’re not wrong, Your Honor.

5 MJ; Draft them up, give it to them, and they’1ll sign it.

6 CDC: That doesn’t get us-—--

7 MJ: I know, we’ve down a digression, I understand that.

8 4CDC: That really doesn’t get us anywhere.

9 MJ: So I mean, the bottom line is, the Rule does contemplate in

10 sentencing'proceedings alternative forms of testimony.

11 CDC: Oh, it does, indeed, but the preface to it is that the

12  government--the reason for that is that the government.is going to

13 pay for it, you see. I mean, the idea is, under 1001l (e), if you’ll
14 look at the prefatory remarks, Your Honor.

15 MJ: Go ahead.

16 CDC: So if you’ll look at the prefatory remarks, it refers to

17 the initiation of this particular provision only in those cases where

18 the government is paying for the expense. You know, John Kerry and

19 George Bush’s kids never have to worry about 1001(e), Your Honor.
()&)- %‘Ab%(‘f}@ Y
20 MJ: I’'m not sure what relevance that has, Mr. ut if

21 you read the Rule, it says, “A witness may be produced to testify
22 during presentence proceedings through a subpoena or travel orders at
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1  government expense ®nly if...,” and then they have all these

2 requireﬁents; other forms aren’t acceptable. But what I'm saying is,
3 that’s not being triggered because the government is going to pay for
4 this.

5 VCDC: Well, it is being triggered, it’s being triggered because

6 the government’s paying for it.

7 MJ: Okay, but you’re saying is that the subparagraph Delta,

8 “Other forms of evidence would not be sufficient to meet the needs of
9 the court—martial to determine an appropriate sentence,” doesn’t

10 apply because the government is willing to pay.

11 CDC: No, I’'m not, Your Honor, at all. What I’'m suggesting to

12 you, if the government were not paying for these witnesses, that

13 section'wbuld have no application to this accused. We’re not paying.
14 That section would have no application. If, for example, the accused

15 were to pay for his own witnesses, your standard of review would not

16 be----

17 MJ: Well, there is no standard of review because I don’t review
18 it.

19 CDC: Well, your standard of analysis with respect to what

20 witnesses will be produced by you is a different standard than the

21 1001 (e) 'standard.
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1 MJi But if the government is not paying and you’re not asking
2 me to_méke'the government pay, then I don’t review how the witness
3 got there. They just show up, right?

4 CDC: Well, no, not really. You still, if you’ll look at the

5 precedigg §aragraph of that section, 1001 (e), you still have an

6 obligation to order production, but the accused pays for it.

7 MJ: What I'm simply saying is that if you don’t want the

8 government to pay for a witness, how that witness gets there is not

9 my call.
10 . CDC: Correct.
11 MJ: That’s all I'm saying. Now, the witness may show up and

12 have irrelevant testimony, then that is my call. But that’s a non-
13 issue. What I'm simply saying here, is that they’re willing to pay.
14 The witnesses are not willing to come. That’s the starting point.

15 CDC: At the moment.

16 MJ: You say, “At the moment,” well, that’s what I got.
17 CDC: Right.
18 ‘ MJ: And then they’ve said they’ll enter into a stipulation of

19 fact containing the matters to which the witness is expected to
20 testify. They said they’ll do that, okay. They’ve also said they’11

21 introduce whatever else, alternative forms of testimony you want to
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