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RECORD OF TRIAL?

(and accompanying papers)

- OF
NILES, Glenn A., Jr. _ First Lieutenant
(NAME: Last, First Middle Initial) (Social Security Number) Rank)
615th Military ’
Police Company US Army APO AE (09114 .
(unit/Command Name) (Branch of Service)

(Station or Ship)
BY
GENERAL COURT-MARTIAIL

CONVENED BY COMMANDING GENERAL

(Title of Convening Authority)

Headquarters, Seventh Army Training Comand
(Unit/Command of Convening Authority)

TRIED AT
Wuerzburg and Vilseck,

(Place or Places of Trial)

Germany”. ON 9 Jun and 1 Jul 04

{Date or Dates of Trial)
COMPANION CASES:

LERN
LM

gaND

ANYI0IGAT AMYY SO
" 19n03 48
: g

65319
f Insert "verbatim” or summarized" as appropriate. (This form will be used by the Army and Navy for verbatim records of trial only.)
* See inside back cover for instructions as to preparation and arrangement.
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In the case of

CHRONOLOGY SHEET"

First Lieutenant Glenn A. Niles, Jr.

Date of alleged commission of earliest offense tried:

(Rank and Namg of Accused)

30-Jul 2003
(Enier Duto) j
.2 J
Date record forwarded to The Judge Advocate General:
(Enter Dale)

(signature and rank of Staff Judge Advocate or Legal Ofﬁt_:er) 4
1 In a casa forwarded to The Judge CUMULATIVE
Advocate General, the staff judge ACTION DATE ELAPSED
advocate or legal officer Is responsible for . 2003 DAYS 3
completion of the Chronology Sheot. Trial [T Ascised placsd undor rastralnt by military
counsel should report any authorized .4
deductions and reasons for unusual delay |authority
in the trial of the case.

2. Charges preferred (date of affidavit) 30-Sep-03
2 Or officer conducting review under Article - 5
64(2)(MCM, 1984, RCM 1112). 3. Article 32 investigation (dafo of roport) 19-May-0 4 2392

4. Charges recelved by convening authority 2-Jun-04 246
3 In computing days betwaeen two dates, 5. Charges referred for trial
disregard first day and count last day, Tho g 2-Jun-04 246
actual number of days in each month will
bo countod. 6. Sentence or acquittal 1_ Ju] 0 4 25
4 Item 1 is not applicable when accused Is Less days: i)
not restrained, (see MCM, 1984, RCM Accused sick, in hospital, or AWOL 0
304) or when he/she Is In confinement
under sentence or court- martial at time Delay at request of defense 164
charges are preferrod. Item 2 will be the Total authorized deduction ® 164

zero date if item 1 Is not applicable.

._Net elapsed days to sentence or acquittal

30-Nov-04

§ May not be applicable to trial by special
court-martial.

. Record recelved by convening authority

10-Feb-05

Action *

6 Only this item may be deducted.

9. Record received by officer conducting review
under Article 64(a)

7 If no further action is required, items 1
to 8 will bo completod and chronology
signed by such convening authority or
his/er ropresentative.

8 When further action is required under
Article 64 or service directives.

Action ®

REMARKS

Defense Delay: 14 days. (Defense delay from 18 Oct - 1 Nov 04
88 days (Defense delay from 1 Nov 03 - 28 Jan 04)

27 days (Defense delay from 30 Mar - 26 Apr 04

24 days (Defense delay from 17 Apr - 11 May 04

307 days. (7 Aug 03 - 9 Jun 04) (AR 27-10, Para 5-40b(1))

11 days (Defense delay from 3 May - 14 May 04 m AR 27-20 para 5-40b(2))

Number of days from initial investigation of most serious arralgned offense to the date of arraignment:

L )
)

¥ 0"31%'
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IN THE UNITED STATES ARMY
FIFTH JUDICIAL CIRCUIT

UNITED STATES

o POST-TRIAL AND
GLENN A. NILES, JR. APPELLATE RIGHTS
First Lieutenant, U.S. Army 30 June 2004

615th Military Police Company
APO, AE 09114

N N ) Nt " v o o

1, 1LT Glenn A. Niles, Jr, the accused in the above-entitled case, certify that my trial
defense counsel has advised me of the following post-trial and appellate rights in the
event that | am convicted of a violation of the Uniform Code of Military Justice:

1. In exercising my post-trial rights, or in making any decision to waive them, | am
entitled to the advice and assistance of military counsel provided free of charge or
civilian counsel provided by me at no expense to the Government,

2. After the record of trial is prepared, the convening authority will act on my case. The
convening authority can approve the sentence adjudged (as limited by a pretrial
agreement), or he can approve a lesser sentence, or disapprove the sentence entirely.
The convening authority cannot increase the sentence. He can also disapprove some or

all of the findings of guilty. The convening authority is not required to review the case for
legal errors, but may take action to correct legal errors.

3. 1'have the right to submit any matters | wish the convening authority to consider in
deciding what action to take in my case. Before the convening authority takes action,
the staff judge advocate will submit a recommendation to him. This recommendation will
be sent to me and/or my defense counsel. Any matters that | wish the convening
authority to consider, or matters in response to the Staff Judge Advocate's :
recommendation must be submitted within 10 days after I or my counsel receive the
recommendation of the staff judge advocate, whichever occurs later. Upon my request,

the convening authority may extend this period, for good cause, for not more than an
additional 20 days.

4. If a punitive discharge or confinement for a year or more are adjudged and the
convening authority approves the discharge or confinement for a year or more, my case
will be reviewed by the Army Court of Criminal Appeals (USACCA). | am entitled to be
represented by counsel before such court. If | so request, military counsel will be
appointed to represent me at no cost to me. If ] so choose, | may also be represented
by civilian counsel at no expense to the United States.

5. After the Court of Criminal Appeals completes its review, | may request that my case
be reviewed by the Court of Appeals for the Armed Forces. If that Court reviews my

o320
AE |y |
20040683

ACLU-RDI 964 p.5
DOD 001937



case, | may request review by the Supreme Court of the United States. | would have the
same rights to counsel before those courts as | have before the USACCA. . '

6. If the Court-Martial does not adjudge or the Convening Authority does not approve
either a punitive discharge or confinement for a year or more, my case will be examined
by the Office of the Judge Advocate General for any legal errors and to determine if the
sentence is appropriate. The Judge Advocate General (TJAG) may take corrective
action as appropriate. This mandatory review under Article 69(a), UCMJ, will constitute

the final review of my case unless TJAG directs review by the Army Court of Criminal
Appeals. ' -

7. I may waive or withdraw review by the appellate courts (subparagraph 4, above) or
the Office of The Judge Advocate General (subparagraph 5, above) at any time before
such review is completed. | understand that if | waive or withdraw review:

a. My decision is final and | cannot change my mind.

b. My case will then be reviewed by a military lawyer for legal error. It will also
be sent to the general court-martial convening authority for final action.

¢. Within 2 years after the sentence is approved, | may request the Judge
Advocate General to take corrective action on the basis of newly discovered evidence,
fraud on the court-martial, lack of jurisdiction over me or the charged offense, any error
prejudicial to my substantial rights, or the appropriateness of the sentence.

8. | understand that IAW Article 57(a), U.C.M.J., any forfeiture and/or reduction that was
part of my sentence will take effect 14 days from the earlier of either a) the date the
sentence was imposed, or b) the date the Convening Authority approves the sentence. |
understand that under Article 57(a), | can, through my attorney, request that the
application of these adjudged punishments be deferred by the Convening Authority until
the date the Convening Authority approves the sentence.

9. lunderstand that IAW Article 58b, U.C.M.J., if this court-martial sentenced me to
either a) any confinement and a punitive discharge, or b) any confinement in excess of
six months, | will automatically forfeit all my pay and allowances during my confinement.
I understand that under Article 58b, | can, through my attorney, ask that the Convening’
Authority defer these automatic forfeitures until the convening authority takes action on
my sentence. In addition, my attorney may request that the Convening authority waive
this automatic forfeiture for a period not to exceed six months, but only if the following
two conditions are met: —

a. | have dependents; and

b. The Convening Authority directs that the pay and allowances | would
otherwise get would be paid not to me, but to my dependents.

10. I understand that if my court-martial sentence included a punitive discharge, | can
request an exception to policy to have my family's household goods shipped at
Government expense. (Note: Family members residing in USAREUR under command

sponsarship will have household good shipped at government expense without the need
for an exception to policy.)

$03201
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11. | understand that if my court-martial sentence included confinement, | can request
that the Convening Authority defer (that is, postpone the start of) my confinement, |
understand that it is my burden to show that my interests and those of the community in
release outwelgh the interests of the community in confining me.

12. I have read and had my post-trial rights explained to me by counsel and |

acknowledge these rights and make the elections set forth below, as reflected by my
initials where appropriate. :

a. | understand my post-rial and appellate review rights,

_ b. I'request that a copy of the authenticated record of trial be served-on myself
purguant to RCM 1104(b); | also request that a separate authenticated copy of the
record of trial be served on my military counsel (and civilian counsel, if appropriate)
pursuant to RCM 1106(f)(3). | request that individual copies of the Staff Judge

Advocate's post trial recommendation be served on by both myself and my defense.
counigel pursuant to RCM 1106(f).

LA c. My defense counse!, QIR i submit R.C.M. 1105

rs in my case.
4Ky d. | want to be represented before the Army Court of Criminal Appeals by
Appgllate Defense Counsel appointed by the Judge Advocate General of the Army. |
understand that | may contact my Appellate Defense Counsel by writing to Defense

Appellate Division, U.S. Army Legal Services Agency (JALS-DA), 901 North Stuart
Stre¢t| Suite 1200, Arlington, Virginia 22203-1837.

e. | have been informed that | have the right to retain civilian counsel at my
expevse. | do not have civilian counsel at this time. Should | later retain-civilian
counsel, I will furnish the above information to: Clerk of Court, U.S. Army Judiciary
(JALS-CC), 901 North Stuart Street, Suite 1200,

Arlington, Virginia 22203-1837.

f. If applicable, | (do) ' (do not) want my attorney to
ask the Convening Authority to defer the application of my adjudged forfeitures and/or
reduction in Article 57(a) as described_in paragraph 8 above.

g. If applicable, | (do) (do not) want my attorney to
ask the Convening Authority to defer dr waive the automatic forfeitures in Article 58b as
described in paragraph 9 above. '

h. If applicable, | (do) (do not) want my attorhey to
ask the Convening Authority for an exdeption to policy to ship my family's household
goods at Government expense, as described in paragraph 10 above,

i, lfapplicable,l (do) _* 1IN (do not) want my attorney to

ask the Convening Authority to defér y confinement, as described inparagraph 11
above.

333202
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13. | understand that if my sentence included either a Bad Conduct or Dishonorable
Discharge but no confinement, | can immediately request to be placed on voluntary
excess leave (VEL) until the Convening Authority takes action on my case. |
understand that if my sentence included either a Bad Conduct or Dishonorable
Discharge and any confinement, | can request to be placed on VEL at the completion of
my confinement until the Convening Authority takes action on my case. If my request is
granted and | am placed on VEL, | understand that:

a. My accrued leave will be used until exhausted, and then | will be ina VEL
status;

b. While in a VEL status, I will hot receive any pay or allowances, nor will |
accrue leave;: ’

c. While in a VEL status, | will not be entitled to travel on a space available
basis; and PR PP .

d. 1 will be completely processed for discharge from the Army and, if requested,
will receive a separation physical prior to my departure on VEL. | understand that there

is no entitlement to physical disability retired pay should | incur a physical disability while
in a VEL,

14. 1 understand that if my sentence included a Bad Conduct or Dishonorable
Discharge, when the Convening Authority takes action on my case, | will be placed on
involuntary excess leave (IEL) until the completion of the post-trial and appellate process

in my case. [f | am placed on IEL, | understand that same restrictions as listed above for
VEL apply.

15. Pending appellate action on my case, I can be contacted, or a message may be left
for me, at the following address:

Name:

Street:

City, State, Zip:

Area Code & Telephone:

E-mail Address (if any)

Permanent Address (if different from above)

Name:

Stre-

City, State, Zip: __4

i
Area Code & Telephone: _

003203
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If | cannot be reached at either address above, please contact the following individual(s),
who are most likely to have means of contacting me:

Name:

Streét:

City, State, Zip:

Area Code & Telephone:

Email Address (if any)

DATE: A.NIRES

1LT, MP
Accused.

I certify that | have advised 1LT Glenn A. Niles, Jr., regarding his post-trial and appellate'
rights as set forth above, that he has received a copy of this document, ard that he
made elections concerning appellate counsel. IAW R.C.M. 1106(f)(3), | request a copy of

the record of trial.

Date: ?@ r]\(/lv\f @Ll/ —M .

Defense Counsel

003204
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COURT-MARTIAL DATA SHEET

1. OJAG NUMBER

2. NAME (Last, Fitst, Middle Initial) 3. SOCIAL SECURITY NO. | 4. RANK 5. UNIT/COMMAND NAME
NILES, Glenn A., Jr. 1LT 615" MP Co, APO AE 09114
"
INSTRUCTIONS

When an item is not applicable to the record of trial being reviewed, mark the proper block with a
diagonal line similar to the ones which appear in the SPCMCA blocks for items 6a and b.

KEY TO USE

TC - Trial Counsel. This column will bd
completed in all cases in which a finding|
of guilty is rcturned.

SPCMCA - Special Court-Martial
Convening Authority who is not
empowered to convene a general court-
martial, This column will be completed
in cach special court-martial case by the
SPCMCA or his/her designated

GCM_or JA - General Court-Martial
Convening Authority or Judge
Advocate. This column will be
completed in any case in which the
record is forwarded by the commander
exercising general court-martial
jurisdiction to The Judge Advocate
General of the branch of service
concerned. If the record is reviewed
under Article 64(a), UCM], this

1 References - All references are to the Uniform Code

representative, column will be completed by the judge

advocate accomplishing the review

OJAG - Appropriate appellatc agency in the Office
of The Judge Advocate General of the branch of
service conccrned. This column will be disregarded
if a record of trial was reviewed under Article 64,
UCM]J, and in cases where there are no approved
findings of guilty.

of Military Justice (UCMIJ) and the Manual for Courts
Martial, United States (MCM), 1984.

SECTION A ~ PRETRIAL AND TRIAL PROCEDURE

TC SPCMCA | GCM or

JA

OJAG

YES| NO | YES| NO | YES| NO | YES | NO

6. a. If a general court-martial: Was the accused represented in the Article 32
investigation by civilian or military counsel of his/her own selection or by
counsel qualificd within the meaning of Article 27(b), UCMJ?

b. Ifnot: Did the accused waive his/her right to such representation?

N/A | N/A N/A | N/A

7. Docs the record show place, date, and hour of each Article 39(a) session,
the assembly and each opening and closing thereafter?

8. a. Arc all convening and amending orders of courts to which charges werce
referred entered in the record?

b. Arc court members named in the convening orders, detailed military
judge (if any), counsel and the accused accounted for as present or absent?

c. Was less than a quorum present at any mecting requiring the presence
of court members (RCM 805))?

d. Docs the record show that after each session, adjournment, recess, or
closing during the trial, the parties to the trial were accounted for when the
court reopened (A13-5)7

e. If the military judge or any member present at assembly was thereafter
absent, was such absence the result of challenge, physical disability or based
on good cause as shown in the record of trial (RCM 505(c)(2)(A))?

N/A | N/A N/A | N/A

9. Were the reporter and interpreter, if any, sworn or previously sworn?

10. a. Was the military judge properly certified (RCM 502(c))?

b. Was the military judge properly detailed (RCM 503(b))?

¢. Was the military judge present during all open sessions of the court?

| > 4| <
SIS

11. a. Was the accused advised that:

(1) He/she had the right to be represented free of charge by a military
lawyer of his/her own selection, if reasonably available, in which case detailed
counsel might be excused (RCM 506(a))?

DD FORM 494, OC'Y 84, Page 1 Previous editions are obsolete.
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COURT-MARTIAL DATA SHEET

TC SPCMCA | GCM or OJAG

SECTION A - PRETRIAL AND TRIAL PROCEDURE JA
(CONTINUED) YES| NO | YES| NO| YES| NO| YES| NO
(2) He/she had the right to be represented at the trial by a civilian lawyer
provided at no expense to the government, in which case detailed counsel X X
would serve as associate counse! or be excused with the accused's consent?
(3) If he/she did not exercise any of the rights listed above, he/she would be | X X

defended by detailed counsel certified under Article 27(b), UCMJ (RCM 502(d)(1))?

b. (1) Was the accused represented by a civilian lawyer? X X
" (2) Did the accused request a specific military counsel? X X
(3) (a) If so, was such request complied with? I NATNA N/A | N/A
(b) If not, were reasons given why requested counsel was not
reasonably available? N/A | N/A N/A | N/A
12. a. Was the detailed defense counsel properly certified (RCM 502(d))? X X
b. Was at least one qualified counsel for each party present during all
open sessions of the court (RCM 502(d) and RCM 805(c))? X X
13. a. If the special court-martial adjudged a BCD: i .
(1) Was a military judge detailed to the court (RCM 503(b))? N/A | N/A N/A | N/A
(2) If not, did the convening authority submit a statement indicating
why a military judge could not be detailed and why trial had to be held at that time | N/A | N/A - | NJA | N/A
and place (Article 19, UCMI)?
(3) Was a verbatim transcript made (Article 19, UCM))? N/A | N/A N/A | N/A

14, Did any person who acted as the accuser, investigating officer, military
Jjudge, court member, or a member of the defense in the same case, or as
counscl for the accused at a pretrial investigation or other proceedings X X
involving the same general matter, subscquently act as a membcr of the
prosecution (RCM 502(d)(4))?

15. If any member of the defense had acted as a member of the prosecution in N/A|{ N/A N/A | N/A
the same case, was he/she excused (RCM 502(d)(4))?

16. a. If any member of the defense had acted as the accuser, investigating

officer, military judge, or member of the court, were his/her scrvices expressly N/A | N/A N/A | N/A]
requested by the accused (RCM 502(d)(4))? ,

b. If not, was he/she excused? N/A | N/A N/A | N/A
17. a. Ifaccused was an enlisted person, did he/she make a request that
enlisted persons be included in membership of the court? N/A | N/A N/A | N/A

b. If so, were at least one-third of the members who tried the case cnlisted
persons, or did the convening authority direct the trial without enlisted
persons and provide a detailed written cxplanatlon which is appended to the

record (RCM 503(a)(2))? N/A| N/A N/A | N/A
¢. Did any enlisted member of the court belong to the same unit as the accused? | N/A | N/A N/A | N/A

18. If a military judge was detailed to the court, was the accused informed of : '

his/ber right to request trial by military judge alone? X X

19. Were the members of the court, military judge (if any) and the personnel : :

of the prosecution and defense sworn or previously sworn? X X

20. a. Was any person sitting as a member of the court, or military judge (if
any), the accuser, a witness for the prosecution, the investigating officer, staff
judge advocate, counsel, or convening authority, or upon rchearing or new X X
trial was he/she a member of the former trial (RCM 902(b) and RCM 912(£))?
b. If so, did the accused waive such disqualification (RCM 912(f)(4) and
RCM 902(e))? N/A | N/A N/A | N/A

£ 33206
S0040683
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COURT-MARTIAL DATA SHEET
TC SPCMCA | GCM or OJAG

SECTION A ~ PRETRIAL AND TRIAL PROCEDURE JA
(CONTINUED) YES| NO | YES| NO| YES| NO| YES| NO
21. a. Was cach accused extended the right to challenge military judge (if '
any), and any member of the court for cause and to cxercise one peremptory X X
challenge?
b. Was action by court upon challenges proper (RCM 902 and RCM 912)? X X

c. Does the record show that a member excused as a result of a challenge
withdrew from the court?

22. a. Was the accused properly arraigned (RCM 904)?

b. Do the following appear in the record: The charges and specifications,
the name, rank and unit/command name of the person signing the charges; et X 1X
the affidavit, and the order of reference for the trial?

c. Except in time of war, was the accused brought to trial (which includes

bite
] b

an Article 39(a), UCMIJ session) by general court-martial within five days (by X X
special court-martial within three days) subsequent to service of charges upon
him/her RCM 602)?

d. If so, did the accused object to trial? N/A | N/A N/A | N/A
23, a. Were any charges or specifications affected by the statute of limitations :
(RCM 907(b))? . X - X

b. If so, was accused advised of his/her right to assert the statute and was
his/her response recorded (RCM 907(b))? N/A | N/A N/A | N/A

24, Did the court take proper action with rcspect to motions raising defenses and

objections (RCM 905-907)? X X
25. a. Werc pleas of accused regularly entered (RCM 910(a))? X X
26. Docs the record show that all witnesses were sworn? X X

27. Did the military judge or president advise the court concerning the
clements of each offense, each lesser included offense reasonably raiscd by
the evidence, and the presumption of innocence, reasonable doubt, and o X X
burden of proof, pursuant to Article 51(c), UCMJ (RCM 920(¢))?

28. a. Iftrial was by military judge alone, did the military judge announce the

findings (RCM 922)? X X
b. If the trial was with members, did the president announce the findings
(RCM 922)? N/A | N/A N/A | N/A
c. Ifspecial findings were requested, were they made a part of the record? N/A | N/A N/A | N/A
29. Were the findings in proper form (A10)? X X
30. a. Was the evidence, if any, of previous convictions admissible and
propetly introduced in evidence (RCM 1001(b)(3))? N/A | N/A N/A | N/A
b. Was the information from personunel records of the accused properly
admitted (RCM 1001(b)(2))? X X
c. Was the defense permitted to introduce evidence in extenuation and
mitigation after the court announced findings of guilty (RCM 1001(c))? X X
31. a. Ina trial with members, did the president announce the sentence ; '
(RCM 1007)? X X
b. If trial was by military judge alone, did the military judge announce the - :
sentence (RCM 1007)? N/A | N/A N/A | N/A

G33207
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COURT-MARTIAL DATA SHEET

TC SPCMCA | GCM or OJAG
SECI'ION A - PRETRIAL AND TRIAL PROCEDURE JA .
(CONTINUED) YES| NOj YES| NO| YES| NO| YES| NO
32. Was the sentence in proper form (A11)? X X
33. Is the record properly authenticated (RCM 1104)? ‘ X X
34, a. Did all members who participated in proceedings in revision vote on N/A | N/A N/A | N/A
original findings and sentence (RCM 1102(e)(1))?
b. At proceedings in revision, were a military judge (if one was present at
the trial), the accused, and counsel for the prosccution and defense present N/A | N/A| N/A | N/A]
(RCM 1102(e)(1))?
35. Was each accused furnished a copy of the record or substitute service
made on defense counsel (RCM 1104(b))? . L. X : X
36. Was clemency recommended by the court or military ]udge? X X
) GCMor
SECTION B - PROCEDURE AFTER TRIAL TC SPCMCA JA 0JAG
~ YES| NO| YES| NO | YES| NO| YES| NO
37. Was the court convened by proper authority (RCM 504(b))? X
38. Did the court have jurisdiction of person and offense (RCM 202 & 203)? X
39. Does each specification state an offense under the code (RCM 907(b))? X
40. Did the accused have the requisite mental capacity at the time of trial and X
the requisitc mental responsibility at the time of the commission of each
offense (RCM 909 and RCM 916(k))?
41. Is the evidence sufficient to support the findings? X
42, Is the sentence within legal limits (RCM 1112(d)? X
43. Is the action of the convening authority properly entered in the record
and signed (RCM 1107(£))? X
44. If appropriate, is a proper place of confinement designated (RCM '
1107(£)(4)(c)? N/A | N/A]
45. a, Was the staff judge advocate's post-trial recommendation servedon - -
the defense counsel for comment (RCM 1106(£)? X
b. If the addendum to the recommendation contained new matters, was
it served an the defense counsel for comment (RCM 1105(£)(7))? N/A | N/A
c. Did the accused submit matters for the convening authority's
considcration in a timely manner (RCM 1105)? X
d. If yes, was thc convening authority's action subsequent to the '
submission of the matters? X
e. If no, did the accused waive in writing the right to submit matters and
was the action taken subsequent to the written waiver or did the time periods N/A | N/A
provided in RCM 1105(c) expire before the convening authority's action?
46. a. Does the record indicate that the accused was advised of his/her
appellate rights (RCM 1010)? X
b. Do the allied papers contain a statement indicating the desires of the | |
accused with respect to appellate representation in the event his/her case is ' X
referred to a court of military review?
¢. Did the accused waive or withdraw appellate review and is the waiver
or withdrawal in proper form and attached to the record of trial (RCM 1110, X
Al9 & 20)?

003208
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COURT~-MARTIAL DATA SHEET
TC SPCMCA | GCM or OJAG

SECTION C - COURT-MARTIAL ORDERS (CMO) JA
YES| NO| YES| NO | YES| NO| YES| NO
47. Does the initial CMO bear the same date as the action of the convening X
authority who published it?
48, Are all the orders convening the court which tried the case correctly cited X
in the CMO?
49. Arc the accused's name, rank, SSN, unit/command name and branch of X

service correctly shown in the CMO?

50. Are all the charges and specifications (including amendments) upon which the
accused was arraigned correctly shown in the CMO (RCM 1114)?

51. Are the pleas, findings, and sentence correctly shown in the CMO

(RCM 1114)? '

52. Does the CMO show the date the sentence was adjudged?

53. Is the action of the convening authority correctly shown in the CMO?

'54. Is the CMO properly authenticated (RCM 1114)?

55. REMARKS:

el EcitelLe

£03209

DD FORM 494, OCT 84, Page 5
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COURT-MARTIAL DATA SHEET

55, REMARKS (Continued):

56, TRIAL COUNSEL

a. TYPED NAME (Last, First, Middle Initial) | b. RANK [ c. d. DATE SIGNED
("

DYeb 03
57. CONVENING AUTIIORITY OR HISAIER REPRESENPATIVE/ - /
a. TYPED NAME (Last, First, Middle Initial ) | b, RANK / o SIGNATORE d. DATE SIGNED

- Y WA

58, STAFI' JUDGE ADVOCATE OF GENERAL COURT-MARTIA{, CONYENJNG AUTHORITY OR REVIEWING JUDGE ADVOCATE
a. TYPED NAME (Last, First, Middle Initial) | b. RANK /| c. SIGNAZURE d. DATE SIGNED

l

O - N 2L os
59. ACTION IN THE OFFICE OF TIE JUDGE ADVOCATE GENERAL
a. ACTION:
b. INDIVIDUAL COMPLETING DATA SHEET
(1) TYPED NAME (Last, First Middle Initial | (2) RANK | (3) SIGNATURE (4) DATE SIGNED
| G032
DD FORM 494, OCT 84, Page 6

ACLU-RDI 964 p.15
DOD 001947



DEPARTMENT OF THE ARMY
‘Headquarters, Seventh Army Training Command
- APO Army Europe 09114

GENERAL COURT-MARTIAL ORDER 10 February 2005
NUMBER 9 ‘
First Lieutenant Glenn A. Niles, Jr, s ' U.S. Army, 615™ Military Police Company,

APO AE 09114 (currently attached to Hﬁf:“adq&arters, Seventh Army Training Command due to
the deployment of the 1st Infantry Division) was arraigned at Wuerzburg, Germany, on the

following offenses at a general court-martial convened by the Commander, Seventh Army
Training Command.

Charge I Article 93: Plea: Not Guilty. Finding: Not Guilty.

Specification 1: At or near the Al Taji Police Station, Baghdad, Iraq, on or about 30 July 2003,

was cruel toward and did maltreat GEESll, a person subject to his orders, by striking him in the
stomach with a closed fist. Plea: Not Guilty. Finding: Not Guilty.

Specification 2: At or near the Al Taji Police Station, Baghdad, Iraq, on or about 30 July 2003,

was cruel toward and did maltrcat i}, a person subject to his orders, by striking him in the
stomach with a closcd fist. Plea: Not Guilty. Finding: Not Guilty.

Specification 3: At or near the Al Taji Police Station, Baghdad, Iraq, on or about 30 July 2003,
was cruel toward and did maltreat-, a person subjcct to his orders, by kicking him in the
shoulder. Plea: Not Guilty. Finding: Not Guilty.

Charge II: Article 133: Plea: Guilty. Finding: Guilty.
Specification: At or ncar Al Taji Police Station, Baghdad, Iraq, on or about 30 July 2003, while

a platoon leader in the 615™ Military Police Company, and in the presence of

&y
GERy , -nd WENREE., v rongfully and dishonorably grab (SN by the neck and strike him
in the stomach with a closed fist, wrongfully and dishonorably strike in the stomach with

a closed fist, and while being detained by UISIERSNER; wrongfully and dishonorably kick (il
in the shoulder, all to the disgrace of the Officer’s Corps, and the Armed Forces. Plea: Guilty.
Finding: Guilty.

SENTENCE

Sentence was adjudged on 1 July 2004: To be reprimanded and to forfeit $1,003.00 pay per
month for 12 months.

603211
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ACLU-RDI 964‘p.l6
| | DOD 001948



1
l' :
It

I}

|
13

[

i

I

GCMO No. 9, DA, HQ, Seventh ATC, APO AE 09114, dtd 10 Feb 05 (continued)

ACTION

The finding of guilty and the sentence is disapproved. The charge is dismissed. The adjudged
forfeitures were deferred effective 4 August 2004 until date of convening authority action.

BY COMMAND OF BRIGADIER GENERAL HERTLING:

DISTRIBUTION:
Record Set (1)
Reference Set (1)
Accused (1)

M] (. (1)
MJ (GRS) (1)
TC (AEE) (1)
ATC (D) (1)
DC () (1)
CDR, 615 MP Co, APO AE 09114 (1)
CDR, 1st ID, APO AE 09036 (1)
CDR, 7th ATC, APO AE 09114-8130 (1)
CDR, DET D, 38th PSB, APO AE 09173 (1) _
CDR, DET A, 106th Fin Bn, ATTN: Debt Management
Unit 26210, APO AE 09036 (1)
" Cletk of Court, (JALS-CCR), 901 N. Stuart Street, Suite 1200,
Arlington, VA 22203-1837 (10) |
CDR, (TAPC-MSP), 200 Stovall Strect, Alexandria, VA 22332-0400(1)
Professor of Law, United States Military Academy, West Point,
NY 10996 (2)

$03212
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DEPARTMENT OF THE ARMY
Headquarters, Seventh Army Training Command
Office of the Staff Judge Advocate
APO Army Europe 09036

AETV-BGJA 10 February 2005

MEMORANDUM FOR Record

SUBJECT: United States v. 1LT Qlcnn A. Niles, Jr.

On 10 February 2005, Brigadier General Hertling, GCMCA, Seventh Army Training Command,
took action in the case of U.S. v. ILT Glenn A. Niles, Jr. General Hertling considered all
matters submitted by the accused and defense counsel pursuant to R.C.M. 1105/1106. In
addition to these matters, with defense consent, the convening authority also considered an email
sent to him by“ on 9 February 2005 after the defense had submitted clemency

matters.
T
G

003213

20040683
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INGYUOSL 10U CIBIIENCY: 1LY M -8 . Page 1 of 2

m 11D OSJA-Wuerzburg Law Center ()
From: m LT 7ATC HQ Nl Gus.army.mil]

Sent:  Thursday, February 17, 2005 2:00 PM

To:  NERERENEREN, 1D OSJA-Wuerzburg Law Center (EERIND

Subject: Request for Clemehcy: 1LT Niles

---Original Message-----

From: <N 709 MP Bn Commanding)

Sent: Wednesday, February 09, 2005 10;29 PM

To: (Y 7 ATC HQ (@SOS @ craf cur.army.mil)

Ce: GmmmEEINRNN 7/ TC HQ; S CSM (709 MP Bn CSM) QB &) 21y i)

Subject: Request for Clemency: 1LT Niles

Sir-
I'believe there is a clemency packet enroute to your office for one of my officers.
I'recommend you grant clemency for 1LT Niles,

ILT Niles was assigned as a PL in the 615th MP Co which was assigned to the 709th for OIF I. In July 2003, ILT Niles
assaulted 2 criminals who were being held at the Al Taji IP Station after they destroyed the rennovations to the detention cell.
I suspended him from his duties, conducted a commandet's inquiry, and forwarded my findings to my brigade commander,
The JAG grabbed a hold of it and it went forward to CJTF-7 where it was finally determincd that the officer should be court-
martialed. I belicve this was based on the fact that the Abu Ghraib scandal had just broken in the press.

Reagrdless, 1LT Niles was court-martialed last summer and I testified on his behalf,
I do not condone his actions but I do not believe that they were egregious enough to cause this officer to lose his commission.

I'realize as the GCMCA you have the-responsibility to act in the best interest of the Army and US government as well as
consider the officer.

I'wish I could tell you that 1LT Glenn Niles is the best MP PL I ever had, that is not the case. He is a good officer, I kept him
in Baghdad and had him serve as a battle captain in my TOC throughout our deployment. He leamed a lot, grew as an officer,
and is a better person for the whole experience.

He has always taken responsibility for his actions - he never once failed to come forward and tell the truth, He understands
the seriousness of the offense, accepted his punishment at court-martial, and continues to soldier on,

He is currently the XO of the 615th MP Co at-Graf, He is still one of my officers since I have C2 over all the 18th MP Bde
units while the brigade is in Iraq. '

I trust him to lead Soldiers. I would place him commatid of one of my units. I know he has lcarned from his mistake.
I appreciate you taking the time to read this.

I will be at Graf on Thursday 10 February at 1230 as I am escorting BG Johnson, MP Commandant. If it is convenient, I can

stop by your office and sce you in person concerning this matter, I can break away from escorting my Commandant at any
time to sec you.

I'will call your aide while I am cnroute to Graf to see if you want to see me.
Thank you again, sir.
VR,

c— g0321s

2/17/2005
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Kequest tor Clemency: 1ILT N

, L Page 2 of 2
Beasx

COMMANDER

709TII MP BATTALION

WARRIORS
"ALWAYS A WARRIOR..ALWAYS A PROFESSIONAL"

2/17/2005
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’ DEPARTMENT OF THE ARMY

INEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
OFFICF. OF THE STAFF JUDGE ADVOCATE

UNIT #26222

APO AE 09036
REPLY TOTHE .
ATTENTION OF: B 10
AETV-BGJA FEB 10 2005

MEMORANDUM FOR Commander, Seventh Army Training Command, APO AE 09114

SUBJECT: Addendum to the Staff Judge Advocate Recommendation in the General Court-
Martial of First Lieutenant Glenn A. Niles, Jr. ‘ ~ 615™ Military Police Company,
APO AE 09114

1. The enclosed R.C.M. 1105/1106 request for clemency has been submitted by the accused’s
defense counsel for your review. In accordance with R.C.M. 1107, you must consider these
matters prior to taking action on the case.

2. The accused, through counsel, requests that you disapprove the findings of the court-martial,
dismiss the charges and specifications against him, and issue him a General Officer
Memorandum of Reprimand. I disagree; no corrective action is required.

3. The following correction is noted to the Staff Judge Advocate’s Post-Trial Recommendation
(SJAR) dated 25 January 2005: para 6(a) should be changed from “None” to “Effective 4
August 2004, the convening authority deferred the adjudged forfeitures until such time as he
takes action on the case.”. This correction is made after submission of 1105 matters, as it has
come to my attention through the defense counsel.

4. In addition, defense counsel also notified the government that despite the approved deferment
of adjudged forfeitures, finance has been taking money out of the accused’s pay in order to
satisfy the adjudged forfeitures. While not required by law, because of this error by finance, I

recommend that you approve only so much of the adjudged forfeitures of $1,003.00 per month
for six months. :

5. I'recommend that you approve only so much of the adjudged findings and sentence as
provides for a reprimand and forfeiture of $1,003.00 per month for six months. The adjudged
forfeitures were deferred effective.{i August 2004 until date of convening authority action.

25 Encls
1. Clemency Petition/DC, dtd 8 Feb 05

2. Clemency Petition/ACC, dtd 27 Jan 05 Staff Judge Advocate
3. OER thru 9 Jul 02

03216
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AETV-BGJA
SUBJECT: Addendum to the Staff Judge Advocate Recommendation in the General Court-

Martial of First Licutcnant Glenn A. Niles, Jr. , 615" Military Police Company,
APO AE 09114

19 Family Photos
20. Fami]y Photos

21. Letterq ey RSy

22. Diploma, Master of Arts — Counscling, Webster Univ, dtd 18 Dec 99
23. “Welcome 615™ MP Co” Bavarian-American Monthly, Apr 04

24 OER, through-30 Mar-04

25. Staff Judge Advocate Recommendation

) 003217
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AETV-BGJA-V-TDS 8 February 2005

MEMORANDUM FOR Commander, 7th Army Training Command, APO, AE 09114

SUBJECT: Petition for Clemency UP Rules for Courts-Martial 1105 & 1106 — United
States v. 1LT Glenn A. Niles, Jr.

1. These matters are submitted under Rules for Courts-Martial (RCM) 1105 and 1106 in
regard to the general court-martial of 1LT Glenn A. Niles, Jr., 616th
Military Police Company, Grafenwoehr, Germany. At trial, 1LT Niles pled guilty to one
specification of Conduct Unbecoming an Officer and a Gentleman and was sentenced to
be reprimanded and to forfeit $1003 per month for 12 months.

2. 1LT Niles respectfully requests that you disapprove the findings of the court-martial
under RCM 1107 (c)(2), dismiss the charges and specifications against him, and issue
him a General Officer Memorandum of Reprimand (GOMOR) in their stead. Such a
grant of clemency is appropriate for the following reasons: -

"a. Glenn Niles is an honorable man, an outstanding officer and a great
American!! His misconduct on 30 July 2003 in Baghdad, fraq is a complete anomaly —
and it is extremely minor considering the circumstances. 1LT Niles has served his
country honorably and with great distinction for more than four years. If a finding of
guilty at a General Court Martial is approved in this case, the Army will soon lose an
extraordinary asset in that 11T Niles will have to be administratively separated from the
service. With a conviction in his file, 1LT Niles’ security clearance will be revoked and
he will no longer be able to serve in the Army as an Officer. Such a result would be

tragic for the Niles family, would amount to excessive punishment, and would needlessly o
damage the Arifiy and the Military Police Corps.

b. 1LT Niles has never made any excuses for his conduct. From the moment
that it happened, he has accepted full responsibility for his actions and has cooperated
fully with government investigators and prosecutors. When a commander’s inquiry was
conducted, 1LT Niles waived his rights and prepared a sworn statement admitting to his
misconduct in striking the three Iraqi prisoners at the Al Taji police station. He never lied
or withheld information about his actions or encouraged his subordinates to cover for
him. Likewise, at all stages of this case, 1LT Niles has acknowledged that his actions
were wrong. He attempted to resign in lieu of GCM in October 2003, but his request
was denied. At his Article 32 hearing, he candidly apologized to his NCOs and soldiers
for letting them down — and at trial, the accused pled guilty to conduct unbecoming an
officer and gentleman in violation of Article 133 of the UCMJ. These facts ilustrate that
he is an honorable man. As an accused in a court martial, 1LT Niles could have
maintained his silence, asserted numerous defenses or forced the government to
expend great resources to prove his guilt. However, because he is a man of the highest
integrity, Glenn Niles chose none of these courses of action. Quite simply, he knows

that he made a mistake and has done nothing other than step forward to accept
responsibility, '

633218
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AETV-BGJAV-TDS < —

SUBJECT: Petition for Clemency UP Rules for Courts-Martial 1105 & 1106 — United
States v. 1LT Glenn A. Niles, Jr.

¢. For the ends of justice to be met, and for good order and discipline to be
maintained, punishment in a given case must be fitting to the offense committed.
Mitigation and extenuation must also be considered. Here, 1LT Niles’ actions amounted
to nothing more than simple assault. The “victims” were three Iraqi youths who had
been detained for murdering a man and stealing his car.' They attempted to escape
from detention by knocking a hole in the wall of the latrine at the Al Taji police station.
1LT Niles had been working non-stop for months in the extreme. heat and sleep-
deprived conditions of Baghdad’s non-traditional combat environment. When he
discovered that these three murder suspects had caused damage to the detention
facility, 1LT Niles simply snapped. He momentarily lost control and struck the
‘detainées. They were not injured; the entire incident lasted no more than five seconds,
To receive a federal criminal conviction and administrative discharge from the service

would be excessive punishment for this misconduct. A GOMOR is much more
appropriate and just. .

d. Indeed, a GOMOR or other administrative resolution has been the
recommendation of 1LT Niles’ leaders throughout this entire case. His company,
battalion and brigade commanders at the time of the incident all supported lesser
disposition than at a GCM. They all agreed that 1LT Niles’ misconduct — and the
extenuating circumstances present in Baghdad in July 2003 - simply did not warrant
such a severe outcome. Likewise, the Article 32 Investigating Officer in this case, -

» recommended that 1LT Niles receive nothing more than a
‘GOMOR in his restricted fiche. After reviewing all the facts and circumstances of this
incident, LTC Vandersteen felt that it did not warrant disposition as a GCM.2

e. A lesser disposition is apprapriate here primarily because of the caliber of
LT Niles as.an officer, a soldier, and as a person. Throughout all phases of his career e
in the military, he has distinguished himself and demonstrated incredible potential. Prior
to deployment, Glenn served as a Platoon Leader within the 615th MP Company in
Grafenwoehr. He greatly impressed both Company Commanders who rated him (See
Encl 2-3). During this timeframe, 1LT Niles also greatly impressed
the 793rd Military Police Battalion XO who closely observed him during the unit's
preparation for deployment to Iraq. \(NEESENE, who at the time of trial was just leaving
his position as the Provost Marshall for the Vilseck Military Community, actually delayed
his PCS travel so that he could provide character testimony at Glenn's trial. He testified
about his observations of 1LT Niles during his Platoon “Ex-Eval” prior to deployment for
OIF. He found 1LT Niles to be a highly competent and resourceful officer, and a man
with “a very high level of character” (ROT, pg. 132). MENENEER olso stated that he would

' See Article 32 testimony of SENNEEIN. i vcstigating Officer for Commander’s Inquiry, page 16

of Article 32 summarized transcript, Record of Trial, Volume 1. . s
2 The Atticle 32 Investigating Officer’s Report is included in Volume I of the ROT. Please pay special

attention to NSNS comments on Continuation Sheet 3 of his report dated 19 May 2004

(specifically, 4 (6) of Item 21). He states a fundamental fact that is of critical importance in the case before

you: “junior leaders make mistakes.” He also cites two relevant instances where certain individuals (GEN

Powell and BG Freakley) made mistakes carly in their carecrs but were given second chances by their
leadership because of their demonstrated potential for success.

03213
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AETV-BGJA-V-TDS T

SUBJECT: Petition for Clemency UP Rules for Courts-Martial 1105 & 1106 — United
States v. 1LT Glenn A. Niles, Jr.

be more than comfortable serving with 1LT Niles in combat, and that he would want
Glenn as one of his company commanders under such circumstances.®

f.  Similar testimony was received by the court from fellow officers and soldiers
who served with 1LT Niles during OIF. Two of his peers — fellow platoon leaders with
the 615th MP Company in Iraq — both attested to 1LT Niles' high quality as an officer.

rated Glenn as the best of the platoon leaders in the company
and told of his complete confidence in Glenn’s technical and tactical competence. He
also relayed that 1LT Niles was the type of friend who would put his own needs aside to
assist a comrade with even the most trivial matter.* Likewise, ,
the officer who took over Glenn's platoon in Iraq after the incident — testified to the high
state of readiness and discipline he found in the platoon when he arrived at Al Taji. He
also told of 1LT Niles mentorship of his fellow platoon leaders who had less experience.’

g. Several of 1LT Niles’ subordinates also testified at trial. To a man, each of
them told of their great respect for their former platoon leader. RN called 1LT
Niles “a great leader” (ROT, pg. 101) and described his high level of professionalism
and “genuine concern” (ROT, Pg- 101) for his soldiers. 4= described him as
a hard, mission-focused leader. SR, thc platoon sergeant, described 1LT Niles
as a “strong, high-standard leader ... very tactically proficient ... [whose] best trait is
caring for soldiers” (ROT, pg. 120).° And, {uElESEMs one of the platoon’s squad
leaders submitted a written statement attesting to his similar opinion (Encl 4). Each of
these men would gladly serve again under Glenn Niles’ leadership.

h. The most notable testimony, however, came from 1LT Niles’ battalion
leadership in Irag. His Battalion Commander,  observed Glenn's
. performance not only as a platoon leader, but also as a member of his battalion staff.’
He very clearly summarized his opinion of Glenn by telling the court members that
“Lieutenant Niles can work for me anytime, anywhere that | go ... he can certainly
command a company in any unit that I'm responsible for” (ROT, pp. 173-74)."° LTC
_also wrote two letters of support for 1LT Niles at various stages of this

? Summary of-—-. found at ROT, pp. 128-136.

* Summary of lound at ROT, pp. 137-148.

* Summary of found at ROT, pp. 148-155.

¢ Summary of (ISP ot ROT, pp. 93-112.

7 Summary of QEMSNGERSNIE found at ROT, pp. 112-118.

® Summary of (UMD ound at ROT, pp. 118-128.

® After the incident at the Al Taji station, 1LT Niles was suspended from his position as Platoon Leader and
moved to Battalion Headquarters where he joined the staff of the S-3 as a Night Battle Captain in the
Battalion TOC in Baghdad.

! / is one of the most highly respected leaders of the MP Corps and brings great credibility to
his assessment of 1LT Niles’ potential for continued service and advancement. Ile has over 18 years of .
service as an MP officer and has held several key positions. He has commanded two companies, including
command of an MP company during Operation Desert Storm, and commanded the 793rd MP Battalion
throughout that unit’s challenging and highly successful service during Operation Iraqi Freedom. He has
also scrved as the Chief of Officer Training at the MP School at Fort Leonard Wood in addition to several
varying staff jobs. UMis opinion of ILT Niles’ potential should be given great credence.

ACLU-RDI 964 p.25
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AETV-BGJAV-TDS - o
SUBJECT: Petition for Clemency UP Rules for Courts-Martial 1105 & 1106 — United
States v. 1LT Glenn A. Niles, Jr. ' : '

proceeding which are attached (Encl 5-6). Similarly, Glenn's Company Commander,
wrote two letters in support of 1LT Niles’ continued

service which are also attached (Encl 7-8). Likewise, many other officers on the

battalion staff observed Glenn's performance and submitted powerful letters on his

behalf (Enci 9-14). Even the Battalion CSM recognizes that 1LT Niles “should be
salvaged” (Encl 15). - .

i. 1LT Niles' true character is illustrated by the following incident: at the Article
32 hearing, 1LT Niles asked me to arrange for his former Platoon Sergeant and several
other subordinates to be present in the courtroom when he made his statement so that .
he could address them as well as the Investigating Officer. Because of the incident, he
had been quickly removed from his position of leadership and had not had the
opportunity to speak with his former soldiers because of the pending hearing in which
they could be called as witnesses. His first opportunity to speak to them came in the
public forum of the Article 32 hearing as he tearfully and humbly thanked them for
“showing him what duty honor and courage was all about.”" This example shows what
type of leader — and the quality of person — that Glenn Niles is. .

j- At the court martial on 1 July 2004, Glenn continued to accept responsibility
and step forward to accept his punishment. He demonstrated complete candor with the
military judge who accepted his plea of guilty on the charge of conduct unbecoming an
officer and a gentleman. After hearing all the evidence in mitigation and extenuation,
the military panel of ten officers decided that 1LT Niles should be retained in the service
and given a chance to soldier on. They could have sent him to jail for up to a year
and/or dismissed him from the service. However, they appropriately chose to adjudge

neither of these options, ordering instead that 1LT Niles forfeit some of his pay and that
he be reprimanded for his actions. »

k. After receiving his sentence, 1LT Niles has continued to live the seven Army
values. When he was returned to his unit, he was assigned duties as the Company XO
for the 615th MP Company. In this position, Glenn has continued to impress his
superiors. Both his Battalion and Company Commanders submitted letters for your
consideration which detail his outstanding service since his court martial (Encl 16-17).

l. Through is all, Glenn Niles has remained a committed family man with a
wonderful and loving family (Encl 18-19). ,
» rely on him for their support. 1LT Niles wants nothing more
than to continue providing for his family by serving in our great Army. Please also

consider the attached letter from SN (Enc! 20) in support of your decision to
disapprove the findings in this case.

m. Finally, please consider three additional attachments. | have included a copy
of 1LT Niles’ diploma showing the awarding of his Masters Degree in Counseling (Encl
21), an article published in the Bavarian-American Monthly magazine detailing the

"' The audio tapes of this hearing are in the possession of the Court Reporter at the Office of the Staff Judge
Advocate, 1st Infantry Division, in Wurzburg, Germany.

03221
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AETV-BGJA-V-TDS —

SUBJECT: Petition for Clemency UP Rules for Courts-Martial 1105 & 1106 — United
States v. 1LT Glenn A. Niles, Jr.

challenges and accomplishments of the 615th MP Company during OIF (Encl 22), and
1LT Niles’ most recent OER which was closed out before his court martial (Enc! 23).
This evaluation details 1LT Niles’ service on the 793rd MP Battalion staff.

3. Forthese reasons, 1LT Niles respectfully requests that you grant him clemency in
the form of disapproving his finding of guilt, dismissing his charges and issuing him a
GOMOR. This course of action meets the ends of justice and keeps a great officer in
uniform! It is a win, win situation.

4. Please include a copy of this memorandum in all copies of the Record of Trial. This-
memorandum was served via personal service on the Office of the Staff Judge
Advocate, 1st Infantry Division, Military Justice Section, Wurzburg, Germany. On behalf
of 1LT Niles, thank you for considering these matters submitted in clemency.

——

23 Encl

1. Accused’s Request for Clemency, dtd 8 Feb 05
2. OER, thru 09 Jul 02 Trial Defense Counsel
3. OER, thru 09 Ju! 03 ,

4. Memo for Members, Gyusuliill®, dtd 28 Jun 04
5. MFR, , dtd 25 Jan 04

6. MFR, , dtd 30 Oct 03

7. MFR, , dtd 28 Jan 04

8. MFR, , dtd 14 Oct 03

9. Memo for Members, dtd 25 Jun 04
10. Memo for Members, , dtd 29 Jun 04
11. Memo for Members, , dtd 28 Jun 04

12. Memo for Members,
13. Memo for Members,
14. Memo for Members,

dtd 28 Jun 04
, dtd 28 Jun 04
, did 21 Jun 04

15. Memo for Members, dtd 24 Jun 04
16. MFR, ) dtd 01 Nov 04
17. MFR dtd 15 Nov 04

18-19. D, unditd -
20. Letter, "ENNNNNEER did 8 Feb 05
~21.Diploma, Master of Arts — Counseling, Webster Univ., dtd 18 Dec 99
22. “Welcome 615th MP CO,” Bavarian-American Monthly, Apr 04
23. OER, thru 30 Mar 04
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REMOVED BATES PAGES 3223 - 3251
(RECORD OF TRIAL - 1LT GLENN A. NILES, JR.)

(29 TOTAL PAGES)

DOCUMENTS CONSIST OF PERSONAL LETTERS WRITTEN TO THE
CONVENING AUTHORITY BY FAMILY AND FRIENDS ON BEHALF
OF 1LT NILES AND OTHER RECORDS CONTAINING PRIVATE
INFORMATION, WHICH WERE DETERMINED TO BE
NONRESPONSIVE TO PLAINTIFF’S FOIA REQUEST

4227 A
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+ roan S SVAGUATION REPORT e+
. PART [ - ADMINISTRATIVE DATA
&, NANER mt, Fret, MikT ol [ason | smank vimﬁmx_w__ « BRANCH & w7 A
NILES, GLENN C, . | LT poo2 11 10 | MP 31A
# UNIT, DR, STATION.ZIP CODE N APO, MAION COMMAND ' . REASON FOR SUBMISSION
HHD, 709th Military Police Battalion, APO AE 09165 USAREUR 03 , Change of Rater
! 1. PERIDD COVERED — kn ",‘,}.‘i‘: ) N::’;Aulw l;:!é lnF Y *w . I[u;' r’rm CMOCODE | pPsacoDE
Toor" Uerth (7] Tear Wrock Tay X 1. Ghven te Ctffewr EUI’]
2003} 07 | 10 |2004] 03 | 30 8 re—— p UH
. PART If - AUTHENTICATION {Rated afficer’s olganturs vacifiar officer knw seem compintad OER Parts ¥ data s conr
& MAME OF RATER Lo, Fert, MY ) Trame FasmON ATE
. Battalion §3

& NAME OF INTERMEDIATE RAYER Kont, Flist, MY 5K RANK POSTTION NATUAE i D"! = ~
o NAMEOF STNIOR wi [ = [ POsmON n DATE
PR — I T LT T R T . _
HHD, 709th MP Battalion b ___ rony.mil

LID T T ]  Fommeals’ [ DATE
APO AB 09165 D Dmmuuw D N N

: PART I - DUTY DESCRIPTION

« rancr oy me Assistant S3 (Operations) . ]v. rosmonaccen 3 1A/MP

& SIGHINICANT DUTIES AKD RESPORSIBTLITIER, mml'ro mrf Wa DAFORM 281

Assistant S3 (Operations) for a forward deployed TO&E Military Police Battalion consisting of an HHD ‘and five

the Iraqi Police, responsible for coordination of information and equipment for 14 Iraqi Police Stations in
Baghdad. Responsible for coordination and set up of two weckly meetings with Military Police lcadership and the
Iraqi Police leadership.

PART IV - PERFORMANCE EVALVATION - PROFESSIONALISM (Rater}

CHARACTER Disposition of tho keador: combination of values, altributes, and skifis atfecting leader actions

8. ARMY VALUES (Comments mandatory fer oft “NG” patrios. Use PART i) Yoz Mo [
1. HONOR: Adworenca to the Army's publcty dockated code of vakses X 8. RESPECT: Promotes dinity, consideration, faimess, & £0 X
2. INTEGRITY: Postacsrs igh personad morsl standards; honext in word and doed X 6. SELFLESS-SERVICE: Piaces Ay priositiss befors sclf X
3. COURAGE: Muitesti tysical sod moral bravery X ~ 1. DUTY: Fuirds pofestlonsl kogol, sn more! abigations X
8. LOYALTY: Baar v sith snd stiglane t th U.8, Consttaton, the Arry, tho e, e e stder X

b. LEADER ATTRIBUTES | SKILLS ] ACTIONS: First maek"¥ES® or "NO” fot each black. Secard, chooso a total of six that best dsscriba the rated offcar, Solect ona from ATTRIDUTES, two from SKILLS (Compotence), and thres from ACTIONS
{LEADERSHPL Place an ™" n the sppropriate nurnbered box with optional comments in PART vb. Comments ara mandatory in
Part Vb for all "No” entries.

b, ATTRIBUTES (Saiect 1) _v._]MEum lMI No | X |puysicar INI No | 3 | EMOTIONAL |m| ND |
Fundomentsl qualitics and Poxzasses dosie, wik kltiativa, end discipine Maintelns appropriate level of physicel Displaya seit-pontrod; caim under pressure
charactasiatics . fitness and mifitary bearing
b2 SKILS Conpetencey | " | CONCEPTUAL D] w | [ Jwrenrersonar B o ] [XTrecimcac D] wo |
' WA A ] OO kg0 TR UEANCFRtVA Wikin, )™ [ =" Shawig 3K Wtk Tuphe: Eaacling. eaching A Possesses the nocesanty expartiseto T T e
SNl dovalopment Is part of sell- : feasoning WW‘W,"‘DW“""W_""‘"V nwt’?" —r . wecomplish al tasks and functions
Seiclaprint; ot et~ f N | TACTICAL Dot ooy b recitnd professione knowlole, higment, and wfighting. ‘ Jves| o |
8.3. ACTIONS (LEADERSINP) (Setect 3) Major sctivitios loaders perform: Influcneing, oporating, and improving
INFLUENCING X | coMmunicATING |M| NO | 2| DECISION-MAKING W] mo 3. | MOTIVATING |M| No |
Mathod of roacting goals whila Displays good oral, written, and istering skifs for bndividuals / Employs svind judgmmt, loglea! reasoning Inspires, motivates, and guides others taward
- ing Hinproving prosps R a1 wistly i T e e
OPERATING _)gPlAHNING 3§ | no _)g_lfxscurmc W no L]asssssms |M| NO |
Shart-tarm misaton Oavolaps dataled, mxecuteble plans that ore foacible, acceplshla, Shawa tactical proficioncy, meets mission Usss alter-action and evahiation tooh to
accomphshment ond suitahle standards, ond takes care of pecplalresources facllitate conslstont improvement
IMPROVING | 7. {oeveropiiig Dl w] [ Jouowe B[} | s |ieanning (3¢ ho |
Long-term impravement In the Army Invests adequate tims and eflart to develop Spends tima and resources improving teams, Seoks salf mprovement and orgonizational .
ﬁwﬂﬂ.‘ﬂ'ﬂ_.__——ﬂ'ﬂﬂﬂ'ﬂﬂﬂm 00D a0 imile; fostore aibicolclinate | rovathy; enylsloning, adapting and fanding channe >
¢ APFT: PASS pave: JAN 2003 Heicnt: 71 WEIGHT: 237 YES ) 3
d. JUNINR OFFICER DEVELOPMENT - MANDATORY YES 08 N0 ENTRY FOR RATERS OF LTs AND WOz, @ @
WERE DEVELOPMENTAL TASKS RECORDED ON DA FORM 67.9-1a AND QUARTERLY FOLLOW-UP COUNSELINGS CONDUCTED?
DA FORM 67.9, 0CT 97 -+ REPLACES DA FORM 07.8, 1 SLP 79, WHICH IS OBSOLETE, 1 OGT 67 USAPAV2.01
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maue NILES, GLBNN C. Ty PERtOD CoveR™ 70301710 - 20040330 -

+ -;;:;i PARY V - PERFOAMANCE AND POTENTIAL EVALUATION [ P17 Pme—
e EVAI.UIME THE RATED QFFICER'S rmrqnmmci DURING THE RATING l’mlbb AND HISPIER POTENTIAL FOR PROMOTION '
QUTSTANDING PERFORMANCE, D SATISFACTORY PERFORMANCE, D UNSATISFACTORY PERFORMANCE, OTHER
MUST PROMOTE PROMOTE D0 NOT PROMOYE {Explain)

b. COMMENT ON SPECIFIC ASPECTE OF THE PERFORMANCE AND POTENTIAL FOR PROMGTICN, REFER TO PART Il DA FORM 57-9 AND PARY IVa, b, ARD ¢ DA FORM 87.9.5. .
During this short rating period, LT Glenn Niles performed his duties as a Battle Captain and Iragi Police LNO in
an outstanding manner during Operation Iraqi Freedom in Baghdad, Iraq. Glenn approached the job with great
enthusiasm and an eagerness seldom seen in an officer of his rank. He quickly grasped the duties of Battle
Captain which resulted in smooth TOC operations under his watch. LT Niles was able to calmly direct combat
operations making on the spot decisions without hesitation. He embraced the tough job as LNO to the Iragi
Police and did an outstanding job. He coordinated countless meetings between the Military Police and Iraqi
Police leadership, which ensured critical communication, resulting in improved policing across West Baghdad.
He was instrumental in outfitting and equipping hundreds of Iraqi Police officers and fourteen Iraqi Police

| stations, allowing the Iraqi Police to do their jobs in a more professional manner.

LT Niles has great potential and will continue to excel; promote him to Captain and send him to the next
Captain's Carcer Course. Consider for Company Command.

€. IDENTIY ANY UMTOUE PROTTSIONAL SKILLS OR AREAS OF EXPERTISE OF VALUE VO THE ARMY THAT TIS OFFICER POSSESSES, FOR ARMY COMPETITIVE CATEGORY CPT THROUGH
LYC, ALSO INDICATE A POTENTIAL CAREEN FICLD FOR FUTURE SERVICE,

PART V1. INTERMEDIATE RATER

PART VIl -SENIOR RATER

& EVALUATE THE RATLD OTHICCR'S PROMOTION POTENTIAL TO THE NEXY HIGHER QRADE ... . e . Y crently crkar rate 10 seotintigade . . .
. . ) & tonpleted DA Fom §7.9.0 el With e Copert wnd crasideod o y oveloation wnd v
X] eestounmer [ ruvovween ] vonorerwore  [T] oienmssnsen ' ™ []" e

- |- POTENTIAL COMPARED WITH OFFICERS SENIOR RATED IN SAME | ¢, COMMENT ON PERFORMANCEITOTENTIAL
GRAGE (OVERPRINTED BY DA} ’

ILT Niles is an outstanding leader who distinguished himself during combat
operations in support of Operation Iraqi Freedom in Baghdad, Iraq. As a Battle
Captain, 1LT Niles excelled in every aspect of a4 very demanding and stressful

ABOVE CENTER OF MASS o . A . .
] cetvmsminuboccaae osition. Glenn is a caring and compassionate warrior leader and an officer of
B B L LS "mcredib'le-intcgrity‘um}honor.—.Pmmote*tO'Gaptain';:'scnd“toﬂle*eaptain*rearecr—
o A £ Course, and place him in command. 1LT Niles has cxcellent potential. |
CENTER OF MASS o
| BELOW CENTER OF MASS
RETAIN
D BELOW CENTER OF MASS o LIST FUTURE ASSICHMENTS FOR WHICH THIS OFFICEN IS BEST SUITED. FOR ARMY CORPETITVE CATEOORY GPY THACUG TG,
D0 NOT RETAIN ALSO INDICATE A POTENTIAL CAREER FILLD TOR FUTURE SERVICE.
+ Company Commander, Battalion Assistant S3, Battalion S1.
DA FORM 67-9, 0CT 97 (Reverse) + 6,\ UAL00
03P
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DEPARTMENT OF THE ARMY
HEADQUARTERS, 7* ARMY TRAINING COMMAND
OFFICE OF THE STAFT JUDGE ADVOCATE
UNIT #28130
APO AE 09036

REPLY TO THE
ATTENTION OF:

AETV-BGJA JAN 25 2005

MEMORANDUM FOR Commander, 7th Army Training Command, APO AE  09114-8130

SUBJECT: Staff Judge Advocate’s Post-Trial Recommendation in the General Court-Martial of

First Licutenant Glenn A. Niles, Jr 615" Military Police Company, APO AE
09114

1. PURPOSE:- To obtain your decision in the general court-martial case of First Lieutenant
Glenn A. Niles, Jr.,” - 5, 615M Military Police Company, APO AE 09114

2. SUMMARY OF CHARGES, PLEAS AND FINDINGS:

CHG ART SPEC SUMMARY OF OFFENSES PLEAS FINDINGS

I 93 1 At or near the Al Taji Police Station, Baghdad, NG NG
Iraq, on or about 30 July 2003, was cruel
toward and did maltreat ., a person
subject to his orders, by striking him in the
stomach with a closed fist.

2 At or ncar the Al Taji Police Station, Baghdad, NG NG
Iraq, on or about 30 July 2003, was cruel
toward and did malircatllll, a person subject
to his orders, by striking him in the stomach
with a closed fist.

3 At or ncar the Al Taji Police Station, Baghdad, NG’ NG
PR Iraq, on or about 30 July 2003, was crucl
toward and did maltreat WER., a-person subject
to his orders, by kicking him in the shoulder.

20040683
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AETV-BGJA
SUBJECT: Staff Judge Advocate’s Post-Trial Recommendation in the General Court-Martial of

First Licutenant Glenn A. Niles, Jr., , , 615" Military Police Company, APO AE
09114

I 133 The  Atorncar Al Taji Police Station, Baghdad, G G
Iraq, on or about 30 July 2003, while a platoon’
leader in the 615™ Military Police Company,
and in the presence of § o
SEED, and mmemng®., vrongfully and
dishonorably grab GEJJill. by the neck and
strike him in the stomach with a closed fist,
wrongfully and dishonorably strikc $WS#, in
the stomach with a closed fist, and while being
detained by \NEENIER., wrongfully and
dishonorably kick lf}. in the shoulder, all to
the disgrace of the Officer’s Corps, and the
Armed Forces.

3. SENTENCE: Sentence was adjudged on 1 July 2004: To be reprimanded and to forfeit
$1,003.00 per month for 12 months.

4. PRETRIAL AGREEMENT: The convening authority agreed to disapprove any confinement

adjudged in excess of 45 days. Any other lawful punishment may be approved. You may
approve the sentence as adjudged.

5. CLEMENCY RECOMMENDATIONS BY TETE SENTENCING AUTHORITY: None,

‘«
6. APPROVED DEFERMENT/WAIVER ACTIONS:

T

a. Forfeitures: Nonec. -
3

é
b. Reduction in Rank: None.

¢. Confincment: None.

7. BACKGROUND OF THE ACCUSED:

a. Time in Service: The accused has been in the U.S. Army for approximately 4 ycars
and 1 month:

7 November 2000 — present, U.S. Army

b. Current Enlistment and Term: 10 May 2001, 3 years, plus an extension of 4 months.

603256
20040683
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AETV-BGJA
SUBJECT: Staff Judge Advocate’s Post-Trial Recommendation in the General Court-Martial of

First Lieutenant Glenn A. Niles, Jr. - , 615" Military Police Company, APO AE
09114

c. ETS Date: October 2004.
d. Basic Branch: 31A00/Military Policeman.

e. Awards: National Defense Service Medal, Global War on Terrorism Expeditionary
Service Medal, Global War on Terroristi'Service Medal, Army Service Ribbon. The accused is
authorized to wear a combat patch on his right sleeve.

f. Dependents: Married with three children.

g. Civilian Education: Master of Arts Degree from Webster University, Saint Louis,
Missouri and a Bachelor of Psychology Degree from College of Charleston, South Carolina.

h. Prior Convictions/Article 15s: None.

i. Restrictions on Liberty: The accused was required to physically check in at the
company and subsequently call the company twice a week from 3 February until 1 July 2004.
The defense counsel did not determine these to be an Article 13 issue nor restriction tantamount
to confinement. (See ROT page 58)

j. Pretrial Restraint: None.

8. POST-TRIAL MATTERS SUBMITTED BY THE ACCUSED: This recommendation and
an authenticated copy of the record of trial will be served upon the accused and his defense
counsel. Any matters submitted by or on behalf of the accused pursuant to R.C.M. 1105 or
1106(f) will be provided to you. In accordance with R.C.M. 1107, you must consider all written
defense submissions prior to taking action in this case.

9. RECOMMENDATION: I recommend that you approve the sentence as adjudged.

3 Encls

1. Report of Result of Trial
2. Record of Trial

3. Proposed Action

Staff Judge Advocate

RYAX
20040683
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INVESTIGATING OFFICER'S REPORT
(Of Charges Under Article 32, UCMJ and R.C.M. 405, Manual for Courts-Martial)

Region IX, Trial Defense Service
Vilseck Branch Office, APO AE 09112

Ta. FROM: (Name of Investigating Officer - b. GRADE c. ORGANIZATION d. DATE OF REPORT
Last, First, MI) 19 MAY 2004
GTA Operations and Plans '
. e 100th ASG, APO AE 09114
2a. TO: (Name of Qfficer who directed the b. TITLE c. ORGANIZATION
Investigation - Last, First, Ml)
GRS OIS HQ, 100*" ASG, APO AE 09114
3a. NAME OF ACCUSED (Last, First, Ml) b, GRADE e. SSN d. ORGANIZATION .. DATE OF CHARGES
‘ 615 MP CO
NILES, Glenn A. Jr. 1LT ! APO AE 09114 30 SEP 2003
(Check appropriate answer) YES | NO

4. IN ACCORDANCE WITH ARTICLE 32, UCMJ, AND R.C.M. 405, MANUAL FOR COURTS-MARTIAL,

I HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1) . X
5. THE ACCUSED WAS REPRESENTED BY COUNSEL (If not, see 8 below) X
6. COUNSEL WHO REPRESENTED THE ACCUSED WAS QUALIFIED UNDER R.C.M. 405(d)(2), 502(d) X
7a. NAME OF DEFENSE COUNSEL (Last, First, Mil) b. GRADE 8a. NAME OF ASSISTANT DEFENSE COUNSEL (If any) b. GRADE
R
c. ORGANIZATION (If appropriate) c. ORGANIZATION (if appropriate)
US Army Trial Defensc Service
d. ADDRESS (If appropriate) d. ADDRESS (if appropriate)

9. (7o be signed by accused if accused waives counsel. If accused does not sign, investigating officer will explain in detail in ltem 21.)

a. PLACE b. DATE

GATION.

| HAVE BEEN INFORMED OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO
CIVILIAN OR MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE. | WAIVE MY RIGHT TO COUNSEL IN THIS INVESTI-

¢. SIGNATURE OF ACCUSED |

10. AT THE BEGINNING OF THE INVESTIGATION | INFORMED THE ACCUSED OF: (Check appropriate answer)

/]

NO

a. THE CHARGE(S) UNDER INVESTIGATION

b. THE IDENTITY OF THE ACCUSER

THE RIGHT AGAINST SELF-INCRIMINATION UNDER ARTICLE 31

THE PURPOSE OF THE INVESTIGATION

THE RIGHT TO BE PRESENT THROUGHOUT THE TAKING OF EVIDENCE

THE RIGHT TO CROSS-EXAMINE WITNESSES

c.
d.
e,
f. THE WITNESSES AND OTHER EVIDENCE KNOWN TO ME WHICH | EXPECT TO PRESENT
Q.
h. THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENGE PRESENTED

I

THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION

J. THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING

seloclelne| o] o] ¢ | ] < Im

11a. THE ACCUSED AND ACCUSED'S COUNSEL WERE PRESENT THROUGHOUT THE PRESENTATION OF EVIDENCE (If the accused
or counsel were absent during any part of the presentation of evidence, complete b below.)

=

b. STATE THE CIRCUMSTANCES AND DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENSE OF ACCUSED OR COUNSEL
NA

numerical and, if appropriato, lettered heading (Example: “7c".) Socurely attach any additional sheots to the form and add a note In the appropriato item
tho form: “See additional sheet.”

NOTE: If additional space is required for any item, enter tho additional material In Item 24 or on a separate sheet. Identify such materlal with the proper

of

DD FORM 457, AUG 84 (EG) EDITION OF OCT 69 IS OBSOLETE. 00 3 AN 8
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122, THE FOLLOWING WITNESSES TESTIFIEl" "YDER OATH: (Check appropriate answer) P

NAME (Last, First, M) = GRADE (If any) ORGANIZATIONIADE==3S (Whichever is appropriate) YES | NO

—— , [ 709" MP Battalion X

G e Tripler Army Medical Center X

[ 92" MP Company X

- 615" MP Company X

. an 615" MP Company X

Oy 615" MP Company X

. i Grafenwoehr, Germany X

b. THE SUBSTANCE OF THE TESTIMONY OF THESE WITNESSES HAS BEEN REDUGED TO WRITING AND IS ATTACHED, X
13A. THE FOLLOWING STATEMENTS, DOCUMENTS, OR MATTERS WERE CONSIDERED; THE ACCUSED WAS PERMITTED TO AL R
EXAMINE EACH, ' ’}}
DESCRIPTION OF ITEM LOCATION OF ORIGINAL (if not attached) | i

Charge Sheet dated 30 SEP 2003 X

Commander’s Inquiry Results by X

CPT Searl dated 7 AUG 2003 with

Enclosures 1-9

1LT Niles ORB as of 20030828 X

1LT Niles OER dated 10 JUL 2002 X

1LT Niles OER dated 9 JUTL 2003 X
b. EACH ITEM CONSIDERED, OR A COPY OR RECITAL OF THE SUBSTANGE OR NATURE THEREOF, IS ATTACHED

X

14. THERE ARE GROUNDS TO BELIEVE THAT THE ACCUSED WAS NOT MENTALLY RESPONSIBLE FOR THE OFFENSE(S)

OR NOT COMPETENT TO PARTICIPATE IN THE DEFENSE. (See R.C.M. 909, 916(k).) X
16. THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THIS REPORT (If Yes, specify in ltem 21 below,) X
16. ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TRIAL ’ X
17. THE CHARGES AND SPEGIFICATIONS ARE IN PROPER FORM X
1. REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED TIIE OFFENSE(S) ALLEGED X
19. 1 AMNOT AWARE OF ANY GROUNDS WHIGH WOULD DISGUALIFY ME FROM AGTING AS INVESTIGATING OFFICER,

(See R.C.M. 405(d)(1). X
20. | RECOMMEND:
a. JRIALBY . [T} SUMMARY [ speciaL [] GENERAL COURT-MARTIAL
b. OTHER (Specify in Item 21 below)
21. REMARKS (Include, as hecessary, explanation for any delays in the investigation, and explanation for any “no" answers above.)
a. SUMMARY OF FACTS/DISCUSSION OF EVIDENCE

(1) The facts of the case are not in dispute with respect to the striking
of prisoners -~ not in self-defense -~ by 1LT Niles, and the evidence presented
was sufficient to support the charge. All witnesses present at the alleged
incident agree that 1LT Niles wrongfully struck three prisoners that were in
custody at Al Taji Police Station in Baghdad. This fact is supported by the
Sworn statements of the soldiers present at the incident, their sworn
testimony at the hearing, and the sworn statement of 1LT Niles.

(2) The testimony of all individuals questioned at the hearing, with the
exception of GNAGEMNED (QEEEPNEIENIS), tcstificd that 1LT Niles was wrong
to strike the prisoners.
22a. TYPED NAME OF INVESTIGATING OFFICER b. GRADE c. ORGANIZATION

GTA, Operations and Plans ¥a! & 0
s o S 00th ASG, APO AE 09114 ‘CU32430
d. SIGNATURE OF INVESTIGATING OFFIGER e. DATE
| 18 MAY 2004
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CONTINUATION SHEET 1, DD FORM 457, PERTAINING TO NILES, Glenn A. Jr., 1LT,
615 MP CO, APO AE 09114

DESCRIPTION OF ITEM LOCATION OF QRIGINAL (If not attached) YES NO
LOR from «yiEENNI dated
25 JAN 2004
LOR from ¢SumumamuuBEig o:tcd
28 JAN 2004

CVE of (ummusnll)

Item 21, continued:

(3) The evidence presented by WEREENEED K (SIS (RN ) |

and UMD, suggests that 1LT Niles was shocked by his own actions.

1LT Niles was described by his platoon members as a man seldom at'a loss for words.
Immediately following the incident, 1LT Niles was incapable of speaking or
responding to the angry actions of GNENENSEMNE who had pulled him away from the
prisoners. 1LT Niles has repeatedly accepted responsibility and shown remorse

following the incident according to the testimony of Y EEEENEgENg, L
D, ond SR .

. (4) Witnesses testifying at the hearing stated that 1LT Niles should not be
punished by court martial. o (Inquiry Officer), was not asked for a
recommendation for disposition of the charges, but stated that 1LT Niles should not
command soldiers in the future as a result of his actions.

(5) 1LT Niles’ Company Commander and Battalion Commander in Iraq presented
Letters of Recommendation for 1LT Niles, and also testified in the hearing that they
would gladly serve with him again. SRS gunmmang ), andofiENEREE o211
testified that he was a good platoon leader and would serve with him again. There
was no testimony to contradict the fact that 1LT Niles’ chain of command and his

soldiers thought him to be a good leader and passionate about the welfare of his
soldiers.

(6) There was no conflicting evidence presented at the hearing with respect to
the two charges 1LT Niles is charged with.

(7) The three prisoners that 1LT Niles allegedly struck were not available for
the hearing, and they will likely not be available for any court-martial
proceedings. :

(8) All witnesses that served with 1LT Niles testified that all soldiers in the
. platoon were under enormous stress because of environmental conditions and ever
present danger.

(9)  All witnesses, with the possible exception of (HNNENANNENE, were credible
witnesses. could not form a reasonable judgment with respect to the
charge of maltreatment as to whether 1LT Niles was wrong to strike the prisoners. -
He testified that he was about 25% complete with his study and dnalysis of 1LT
Niles’ case.

b. COMPARING EVIDENCE TO CHARGES/RECOMMENDATION OF CHANGES TO CHARGES
(1) There are reasonable grounds and sufficient proof to support violations of

Article 93, Cruelty and Maltreatment, and the three specifications of stritﬁg%zz(ao
prisoners listed in the charge sheet. RVASAN
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CONTINUATION SHEET 2, DD =M 457, PERTAINING TO NILES, SSbnn A. Jr., 1LT,
615 MP CO, APO AE 09114

Item 21, continued:

(2) There are reasonable grounds and sufficient proof to support a violation of
Article 133, Conduct Unbecoming an Officer and Gentleman.

(3) I do not recommend a change to the charges. Article 93 should not be
changed to Assault and Battery because the prisoners were subject to his orders at
the time of the incident.

C. DEFENSE-REQUESTED OBJECTIONS None.
d. RECOMMENDATION FOR DISPOSITION OF CHARGES

(1) I recommend that 1LT Niles not be charged by Court-Martial. I further
recommend a General Officer Memorandum of Reprimand, but placed in the restrictive
fiche of his OMPF.

(2) There was never any question as to whether or not 1LT Niles committed
misconduct. 1LT Niles admitted misconduct in his statement, has never denied
wrongdoing, and the incident was witnessed by three soldiers under his supervision.
It is all supported by sufficient evidence. 1LT Niles should be punished as a
result. The question for the hearing officer and the appointing authority is how to
dispose of this case when considering matters of extenuation, mitigation, deterrent
effect; and also, the best interests of 1LT Niles, his unit, and the United States
Army. I did not take into account the reports related to the Abu Ghraib prison
scandal. These are two separate events, under different circumstances.

(3) Matters of extenuation. Testimony indicated that all soldiers in 1LT
Niles’ unit suffered similar environmental and danger related hardships throughout
their tour of duty. Few received more than a few hours of sleep each night. 1LT
Niles snapped; other soldiers did not. Leaders, nonetheless, also have greater
burdens with respect to their responsibility for mission accomplishment and caring
for soldiers. By all accounts, 1LT Niles was a passionate leader who cared about
both his mission and his soldiers. This was the testimony of 1LT Niles’ chain of
command and his soldiers. The pressures of mission accomplishment included the
administration of Iraq police stations for which 1LT Niles had no experience (MPs
receive provost marshal training as captains), and the training of Iraqi police.
There are many accounts throughout American history where leaders made mistakes
under the pressure of their commands. Gen Sherman had a breakdown prior to
Vicksburg; LTG Patton slapped a soldier. The enormous burdens of our leaders in
combat cannot be judged by the same standards of a peacetime army.

(4) Matters of mitigation. Up to the point where 1LT Niles struck three
prisoners, and since that event, 1LT Niles has been an exemplary lieutenant. His
commander described in testimony that although he made many of the usual
developmental mistakes that his peers made, he was nonetheless a good officer. 1LT
Niles received recommendations for future service from his company commander and
battalion commander. Both would gladly scrve with 1LT Niles in the future. The
soldiers under 1LT Niles who testified at the hearing all were impressed by his high
standards and would serve with him again, also. 1In particular, CHENGENERR .
passionate describing his service with 1LT Niles: “I would take Lieutenant Niles

with me again, down range again.” His OERs indicate that 1LT Niles has unlimited
potential as an officer. '
(cont.)
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CONTINUATION SHEET 3, DD E=XM 457, PERTAINING TO NTLES, =enn A. Jr., 1LT,
615 MP CO, APO AE 09114

Item 21, continued:

(5) Deterrent Effect. This issue was raised by counsel during the hearing, and
the witnesses indicated that striking a prisoner was the end of a career; therefore,
this in itself would seem to deter maltreatment of prisoners alone. The evidence
indicates that 1LT Niles did not enter the police station with the intent of
striking prisoners. The event secemed to surprise everyone involved, including 1LT
Niles himself. There was no intent to harm; it was a sudden and unplanned action.
The fact that 1LT Niles was removed from his position, subjected to humiliation and
shame is a deterrent and reminder to other MPs not to place themselves in that sort
of position. This does not require court-martial to achieve deterrent effects.

(6) The interests of 1LT Niles, his soldiers, and the United States Army.
According to, testimony presented at the hearing, 1LT Niles is a good officer, a good
husband and father, and a good man. He already earned a masters degree in
counseling prior to receiving his commission, and in particular, he was interested
in helping troubled youths. According to his wife who testified at the hearing, 1LT
Niles always wanted to be a soldier and a police officer; as an MP he could “have
his cake and eat it too.” He made one mistake. All of his efforts previous to the
striking of prisoners are greatly diminished by his actions. But his chain of
command believes in him, his soldiers believe in him, and they think he can overcome
this event. He should be given the chance to redeem himself while in uniform, and
use this event as an example to other leaders for the future. Throughout my career,
I've seen junior leaders make nmistakes. But they were given the chance to overcome
them, based on their potential to the Army. Gen Powell relates how he was given a
second chance after losing his pistol as a young officer. BG Freakley once told me
how he committed an error as a 1LT commander by unlawfully restricting a soldier for
a weekend under lock and key in his supply room. Gen Powell was his brigade
commander at the time, and gave him a second chance, too.

€. ARTICLE 32 HEARING DELAYS
Original date of hearing: 5 April 2004

Defense requested delay dated 30 March 2004 for a hearing NET 26 April 2004 for
family reasons - approved by (N ° April 2004

Defense requested delay dated 17 April 2004 for a hearing on 11 May 2004 for
psychiatric evaluations related to defense - approved by onnmeml 20 2pril 2004

Defense requested delay dated 3 May 2004 for a hearing on 14 May because of

scheduling conflicts related to the defending counsel - approved by Ry
on 3 May 2004,

Article 32 hearing was conducted on 14 May 2004.
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SUMMARY OF THE PROCEEDINGS

The Deposition Testimony of iR i (1 case of

U.S. v First Lieutenant Glenn A. Niles was called to order at 0900 hours, 12 May 2004,
Grafenwoehr Training Area, Building 621, 100th Area Support Group Conference Room

o

Grafenwoehr, Germany:

"The following persons were present:

Investigating Officer, CumEmuNN R
Trial Counscl JnuuD

Assistant Trial Counscl, (RIS
Defense Counsel, (RSN

The Accuscd, GRS

The Reporter, G EG_—_—————"y

Assistant Reporter, §EIINNREIEER

AR RRRERENN 7 09 (h Military Police Battalion, was called as a

witness, was sworn, and testified in substance as follows:

QUESTIONS FROM THE DEFENSE COUNSEL
Lieutenant Niles was a platoon leader in the 615th Military Police Company. The 615th

Military Police Company was one of the units that fall under my battalion. I believe it was one
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of the sergeants from the 615th Military Police Company that told the Commanding Officer
about the incident. I am not certain nor clear of the actual events, ms
QBRI informed me of the incident, I agreed to remove Lieutenant Niles from his
leadership position. I assigned the Licutenant in the battalion staff, I appointed“
(mmgh to investigate the allegations against Lieutenant Niles. (il st.:tcd his
investigation after consulting with the brigade Judge Advocate. He took sworn statements from
the witnesses present at the incident. While Lieutenant Niles was working at the battalion, he
performed his duties very well. Bven after the incident, he still performed very well. Lieutenant
Niles told me what had happened. He took full accountability for his actions and he apologized.
I asked him why he did it, and he could not give me a clear justification. I don’t know how
much stress Licutenant Niles experienced, but it’s clear to me that he snapped and lost control.
Lieutenant Niles was performing as Provost Marshall. He was responsible for the administration
of an Iraqi Police station that contractors were building. Lieutenant Niles was also responsible
for training the Iraqi Police force. The Iragis have no concept of the law enforcement system and
that’s one of the reasons why it was hard for the Lieutenant to complete his mission at the Iraqi
Police Station. The Iraqi Police station was the northern most of Baghdad. The soldiers traveled
about twenty minutes from their quarters to the Iraqi Police station. There were many hostiles
that the soldiers had to go through just to get to the station. Lieutenant Niles was responsible for —
all the administrative process in the station. He was responsible for many things and I believe
that bis platoon took great pride in the Iraqi Police station because they were rebuilding
something that was completely destroyed. They turned stoné and rubble into a working police
station, and I believe Lieutcnant Niles took personal pride in his work. He rebuilt something that

would benefit not only the Iraqis, but also his unit. Lieutenant Niles did not receive the actual
PP
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Provost Marshal training because it was reserved exclusively to the Captains and above,
Therefore, Lieutenant Niles had to work without the actual training of a Provost Marshall. I
don’t believe that after he was removed from the platoon that the soldiers performed less. 1
mean, his platoon sergeant took over his position, but Lieutcnant Niles’ absence did not change
the platoon’s mission performance. Yes, his platoon sergeant now had additional duty and
responsibility, but even with added task, the platoon was still able to operate the police station
and trqin the Iraqis. I cannot say for ceirtain that the morale became an issue when Lieutenant
Niles was removed from platoon leadership. I wrote our brigade commander recommending
Lieutenant Niles to resign his commission. I don’t believe that such action warrants a person’s
life. T 'mean a federal conviction would end Licutenant Niles’ career and civilian chance of
working at a reasonable job. I consider his past duty performance and his potential to overcome
the incident. Yes, what he did was wrong, but he took full accountability for his action. How
much punishment he should get depends on the authority imposing the punishment. I would take

Lieutenant Niles with me again down range again,

QUESTIONS FROM THE TRIAL COUNSEL
The platoon sergeant and the platoon went through the same long work hours; lack of
slecp; and hostile environment as Lieutenant Niles did. Yes, they did not strike the prisoners.
Lieutenant Niles’ action was not acceptable. He was training the Iraqi Police how to handle and
treat the prisoners. The Iraqi Police had little or no training at all. If Licutenant Niles was
training the Iraqi Police and wanted them to follow his example, then it would send the wrong
signal to the Iraqi Police if they had seen what Lieutenant Niles did. But to my knowledge, this

was an isolated incident. The Licutenant did a great job administering the police station. The
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prisoners where suspected of criminal offense. They were in the station waiting to be
transferred to the Iraqi judicial court system. There they would be tried for their offenses, They
were still innocent until found guilty in an Iraqi court. I don’t know what happened to them after
they were transferred. I fully supported the company commander in handling the incident, It

was QSNSRI h .t made to me the recommendation of removing Licutenant Niles

from the platoon leadership. I believe the incident should be handled with a letter of reprimand.

There being no further questions, the witness was warned not to discuss his testimony

with anyone, was permanently excused, and withdrew from the proceedings.

The Deposition Testimony of @ EEGEG_G_G—GGGGGEEE i . cosc of

U.S. v First Lieutenant Glenn A. Niles adjourned at 0945 hours, 12 May 2004,
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SUMMARY OF THE PROCEEDINGS

The Deposition Testimony of I ENENENGGEEENIE i thc case of

U.S. v First Lieutenant Glenn A. Niles was called to order at 1450 hours, 13 May 2004,
Grafenwoehr Training Area, Building 621, 100th Area Support Group Conference Room,

Grafenwoehr, Germany:

The following persons were present:

Investigating Officer, .,
Trial Counsel, GIEENEENSNRNY;

Assistant Trial Counsel SonSuREEIRINE
Defense Counsel, GiupunSiEREiamy

The Accuscd, SEETRRSTIRNNNERING :

The Reporter, Gumamunnihy:

Assistant Reporter, Smuiiitinniiis

O A RSN, Tiplcr Army Medical

Center, Honolulu, Hawaii 96859-5000, Currently TDY at the Laundstul Regional Medical

Center, was called as a witness, was sworn, and testified in substance as follows:
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QUESTIONS FROM THE DEFENSE COUNSEL

I don’t mind starting early today. I went to medical school and became a doctor,
physician in surgery. Ihave specialized training in psychiatry from UCLA (University of
California, Los Angeles) and USC (University of Southern California). I did a year of internship
and threc yéars of psychiatry practice, In 1984, I worked for the Atascadero State Penitentiary
for the criminally insane and became certified in forensics, In 1966 to 1969, T was a Special
Torces Medic and cross-trained in weapons and demolitions. I got out and went to school to
become a doctor. In 1980, I became the battalion surgeon for the 12th Special Forces in
Hamilton Field, California. In 1984, I became a psychiatrist for the SERE (Survival, Evasion,
Resistant and Escape) School at Camp McCall in Fort Bragg, North Carolina. I have been a
board certified psychiatrist for twenty years. I cannot talk about my work in the Army Special

Forces.

The Defense Counsel stated that no questions were to be asked about any Classified work

the witness conducted in the Army Special Forces.

The Trial Counsel asked the Investigating Officer if he had a copy of the witness’

Curriculum Vitea.

The Investigating Officer stated that he had a copy of the witness’ Curriculum Vitea.
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Atascadero is a state hospital for the criminally insane. It has approximately a thousand
beds and houses various types of criminals. T worked with LAPD (Los Angeles Police
Department) SWAT (Special Weapons and Tactics) Team 1983-1984. I became their
psychiatrist consultant. My experience in psychiatry in the military began in Tripler Army
Medical Center as director of in-patient psychiatric unit and later became director of psychiatry
department, I moved to Sholfield Barracks, Honolulu, Hawaii and became the Chief of
Community Mental Health Center. I am engaged in private practice, military psychiatry,
cmergency psychiatry, consultation, and psychiatric interviews. I wrote an article in 1997, titled
“Stress on the Battlefield.” I studied law enforcement stress extensively. Ihave meet Licutenant
Niles on two occasions. I reviewed the case file. I asked Lieutenant Niles if he could give a
clear detail of what was going on in the field before the incident took place. Iknow things arc
very difficult in the field right now. I wanted to know the level of stress he was experiencing in
the field before the incident. Some of the stress factors Lieutenant Niles was experiencing were
long work hours, lack of sleep, climatic (hot) environment, and hostile environment. It was very
different compared to the law enforcement shifts in the United States. The Lieutenant did not
tell me if he had any days off. Lieutenant Niles told me when he heard the prisoners tried to
escape; he asked two others MPs (Military Police) go with him. This act indicated to me that the
Lieutenant was anticipating problem with the prisoners or he wanted an extra back up. The
Licutenant ordered the prisoners to face the wall where the hole had been made. He asked them
if they made the hole in the wall. Lieutenant Niles stated the he got aggressive with them and
punched them in the stomach and one of the sergeants pulled him as he kicked the third prisoner.
The Licutenant was very open and straightforward about everything, He did not try to hide or

avoid talking about the incident. The Lieutenant was very emotional and sorry about his action.
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During and after deployment, performance starts to go down hill. This means that every
individual is subject to stress and job performance will be affected. T have seen MPS having a
hard time making transition from the garrison to the field. I think the MPs have more stress
because of the different rules they have to follow. The MPs are being told one thing and later
being told another. Ihave formed an opinion in the Lieutenant’s case. The Lieutenant had no
bad past or prior record. It appears that the Lientenant had been a very good soldier. Iknow the
Lieutenant had a lot of stress. When the Lieutenant was taking control, he was maintaining
control of the prisoners and he just snapped in the process. I think the Lieutenant’s action should
be recorded and be placed in his record for ninety days as a reminder of what not to do. The key
to future misconduct is the past history behavior of the Lieutenant. There is no indication that

his action would turn into a pattern in the future.
QUESTIONS FROM THE TRIAL COUNSEL

I remembered talking to you and Senmameamil) ycsterday and I got in trouble for
talking to you both. My boss thought that I was talking to the press. My boss asked if I was
talking to the press and I told my boss that I was talking to the prosecutor. There is a difference
between a medical training in psychiatry and medical training in body. The basic or initial part
of the training is the same, pre-med. Later on during the course, you would go onto your
specialized training, internship, residence, and then license. I am trained and licensed in
medicine and psychiatry. I can prescribe medicine to mental patients. I went to Loma Linda
University for my undergraduate, I went to the Medical School of Guadalajara. I did my fifth

year at Pathway Medical Program in the United States. What T meant when I said, “Niles is
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going to have to pay for an outburst of anger” was Licutenant Niles made a mistake and in the
military justice system, his action has consequences. How much he has to pay will depend on
the authority over him. He was not criminally impaired. The Lieutenant knew right from wrong.
I'have not done an extensive background examination on Lieutenant Niles. My evaluation is
really not finished yet. 1 spoke with three sergeants but I don’t know their names. They made
statements that are in the packet. I spoke with them on the telephone. I met with Lieutenant
Niles twice face-to-face. I reviewed the file Defense Counsel gave me. There is other
information that could change my opinion. 1 do not yet know that information. I have not done
a psychological test on the Lieutenant. I would conduct a full psycholbgical test before making
an cvaluation on Licutenant Niles. Lieutcnant Niles had a diminished capacity during the
incident. Did he know right from wrong? Yes, he did. However, diminished capacity and
knowing right from wrong are two different things. Yes, Licutenant Niles knew right from
wrong. However, he had a diminished capacity due to the level of stress. His lack of sleep and
long work hours would diminish his capacity to perform his duty. But would he know right from
wrong after his diminished capacity? Yes, he would. But because I have not done a complete
evaluation on Lieutenant Niles, I don’t know where I stand as far as his diminished capacity.
What I meant when I said, “Giving them a doughnut was not going to work” was having control
by maintaining control. 'When a police shows a level of authority, the subject responds to that
authority. If the subject sees weakness in the authority, the subject would more likely over turn
that authority. Showing force is not abuse. It is a way for the subject to comply with authority
or authority will use force to make the subject comply with authority. Law enforcements are
trained to be aggressive. Idon’t know what happened with Licutenant Niles’ case but I know he

was responding from frustration and anger. I am familiar with what I rcad in the case file. The
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prisoners were not presenting a treat. I was doing my police work, I placed an individual up
against the wall. Idid not strike at the individual. Lieutenant Niles was baffled by his behavior,
He could not give me an explanation for his action. He told me he stuck two in the stomach and
kicked the third. The Lieutenant said he was frustrated and angry and he just snapped. There
was 1o policy oﬁ how to handle the situation. I think there is a policy on not to strike at
prisoners. Military Police are trained on when and when not strike at people. There are
differences in Basic Military Police training and Combat Military Police environment. There is a
stress level difference. Do I agree that what Lieutenant Niles did was wrong? It’s a good
question. I;/Iaybe he did it to make the prisoners from doing it again. Would it be wrong for a
police officer to strike at the prisoner? It would depend on the situation. I cannot say that it was
wrong for the Lieutenant to beat up the prisoner in a combat situation. All I know about
Licutcnant Niles is what I have read in the case file. I need to do a morc extensive background
evaluation. But from talking to the people around him, he seemed like a pretty nice guy to me. I
have not conducted an extensive background evaluation on Lieutenant Niles’ background. Iam

about one quarter away from my evaluation.
QUESTIONS FROM THE DEFENSE COUNSEL

The Defense had not asked me to do a full extensive report. I was just asked to assess
and consult with the Defense. I was asked to do a preliminary evaluation on Lieutenant Niles.
Diminished capacity and knowing right from wrong are two separate things. Lieutenant Niles
knowing right from wrong is not an issue. He knew what he was doing. The issue is the level of

diminished capacity. I cannot give an answer to his level of diminished capacity. My opinion on
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his diminished capacity is that it should be taken into consideration when imposing punishment.

Lieutenant Niles never told me that what he did was okay. He took full accountability for his

action.

QUESTIONS FROM THE INVESTIGATING OFFICER

I will use suicide to explain Past History Behavior. When someone tries t6 kill himself or
herself, psychiatrist look at the past history of the individual. The psychiatrist is looking for
pattern of Behavior that would indicate future or repeated pattern of the same kind of behavior.
Basically, if someone tried to commit suicide twice, more likely the person would try to commit

suicide again. I was looking for Lieutenant Niles’ Past History Behavior to see if he had the

same outburst of anger before. I did not find any.

There being no_further questions, the witness was warned not to discuss his testimony

with anyone, was permanently excused, and withdrew from the proceedings,

The Deposition Testimony of SN i (hc casc of
U.S. v First Lieutenant Glenn A. Niles adjourned at 1645 hours, 13 May 2004.
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SUMMARY OF THE PROCEEDINGS

The Article 32 Investigation was called to order at 0859 hours, 14 May 2004, Rose

Barracks Courtroom, Vilseck, Germany:

The following persons were present:

Investigating Officer, it
Trial Counsel, SN

Assistant Trial Counsel, \namauENREnEy
Defense Counsel, QINEEENRNNGP

The Accused, QN

The Reporter, Sty

The Investigating Officer stated that he was the Investigating Officer detailed in the case

and read the rights of the Accused to an Article 32 Investigation and stated that he understood his

rights.
The Defense Counsel waived the reading of the charges.

The Investigating Officer declared the three Iraqi prisoners as reasonably unavailable for

purposes of testimony.
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The Trial Counsel introduces the complete commander’s inquiry report done by Sl

@m0 11T Niles’ sworn statement, 1LT Niles right waiver, two sworn statements from-

IR s o statement, STNEIIR sworn stateme,nt_ sworn

statement, and (BN sworn statement.

The Defense Counsel voir dire the Investigation Officer.
QUESTIONS FROM THE DEFENSE COUNSEL

I'have not had any conversations with the command concerning this case. I am familiar
with the incidents in Iraq right now with the prisons and the MP’s. I have heard statements made
by government officials that justice would be handed out in these cases. I do not feel any

pressure to recommend any certain disposition in this case based on the incidents in Iraq.

m 92nd Military Police Company, was called as a witness,

was sworn, and testified in substance as follows:
QUESTIONS FROM THE TRIAL COUNSEL

I'was formerly deployed in Iraq. I was involved in the commander’s inquiry for 1LT
Niles. J\iR) appointed me to that duty. I was appointed to look into misconduct at the Al-
Taji police station. After I was appointed I went to battalion to speak wiﬂm for a legal
briefing on how to handle the investigation. Then I went to the Al-Taji police station to interview
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all of the sqldiers there to see what they knew. The AL-Taji police station is on the north side of
Baghdad. The battalion is on the west side of Baghdad. It’s about 20-30 minutes from the
battalion to the police station. I brought in all of the soldiers to explain to them what I would be
doing, I told them not to discuss the incidents among themselves. I interviewed the soldiers one
by one. There was a maltreatment of three detainecs at the police station. I took five sworn
statements. Three of the detainees tried to escape from the prison. The platoon sergeant informed
1ILT Niles of the incident. The next day, 1LT Niles went to inspect the damages done by the
prisoners. It was around 24 hours from the time of the attempted break out to the time of the
incident. 1LT Niles discovered that the prisoﬁers had attempted to break through the wall with a
pipe. He told one of the sergeants to bring the detainees into the latrine where the damage was
done. He grabbed onc of the detainees and kind of threw him over to where they had attempted
to break out. He repeated the same process with the second and the third followed. Then he
struck the first detainee in the stomach. He did the same to the second and attempted to strike the
third but SEEESSER. pulled him away. 1LT Niles then kicked the third detainee. It was not self-
defense. The detainees were being compliant. Afterwards I reviewed all of the statements I had
reccived, and then I interviewed 1LT Niles. [ talked with him at the battalion TOC, in‘

(NS room. I did read him his rights and he did do a rights waiver,

Trial Counsel hands (gigiiilfilla copy of the commander’s inquiry and Ol confirms that

it is his commander’s inquiry for the 1LT Niles incident,

ILT Niles explained everything to me exactly how I just explained the incident to you. 1LT

Niles struck them because of what they did the night prior. I can’t speculate as to whether he did
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it out of anger. One soldier did say that while the unit was in Kuwait that 1LT Niles had pulled a
soldier out of the tent because the soldier was not “moving fast enough’”, That was a previous
display of his temper. I don’t think that 1L T Niles should command soldiers in the future
because of his temper and the position he put his soldiers in that day. The soldiers have a
responsibility to report such behavior, so they had to choose between loyalty and duty. Sl
O came forward about the incident, I am currently a company commander. 11T Nilgs was a
platoon leader. He was over approximately 30 soldiers. He has to set a good example for these’
soldiers. Striking these detainees did set a bad example. The MP’s also did training with the Iraqi

police. One of their missions was to train the IP’s in proper police procedures.

Defense Counsel objects on grounds of speculation, to a question about how 1LT Niles’ actions

affected the Traqi Police.

If the IP’s would have found out about this incident it would have set a bad example for them.
QUESTIONS FROM THE DEFENSE COUNSEL

I think l- told me about the incident where 1LT Niles had pulled the soldier out

of the tent. It was not ~tlxat was pulled out of the tent. They did not mention the

circumstances surrounding the cvent. I didn’t hear anything about a fire. I did speak with (i}
~ once on the phone and once at the brigade. I did that before I spoke with the witnesses. I
contacted him again to let him know the report was complete. 1 don’t remember talking with him .

about my findings. I did see the damage done by the detainees. It wasn’t actually a hole in the
vy
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wall. They used a metal pole to damage the wall. The damage was approximately three feet by
four feet. If they would have gone all the way through the wall, the detainees could have slipped
through it. I understood that the detainees were there because they killed a taxi driver and stole
his car. 1LT Niles never dodged the issue. He was very forthcoming with all of the information.
It took me about a week to complete my report. Once I turned in my report I did not have any
further contact with the commaﬁd, concerning the incident. I'm not sure why it took two months

to prefer charges.

QUESTION FROM THE INVESTIGATING OFFICER
I'met 1LT Niles last March when we deployed. We spent 7 months together, but did not

have a lot of contact with each other because of our positions. I did not know any of the NCOs

prior to the incident.
QUESTIONS FROM THE TRIAL COUNSEL

I believe the detainees were about five foot six to five foot eight and around 150-180

pounds.

There being no further questions, the witness was warned not to discuss his testimony with

anyone, was permanently excused, and withdrew from the proceedings.
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The Defense Counsel introduced the audiotapes from the VTC’s with QP and n

SRR RN ¢15th Military Police Company was called as a witness, was

sworn, and testified in substance as follows:
QUESTIONS FROM THE DEFENSE COUNSEL

I was with the 615™ MP Company in Iraq. We deployed in March and I took over the
platoon sergeant slot in April. Prior to that, I did not really know 1LT Niles. When the incident
occurred I was sitting at the front desk with the IP’s. - came down the hallway and told
me I needed to get back to where 1LT Niles was. As I came to the doorway to the D-Cell 1ILT
Niles was coming out. I saw three prisoners on the ground. (SN came out and was upset

. ag well. I asked 1LT Niles what wias going.on and he just shook his head. I found out from §§
QR that LT Niles had struck some prisoners. It was out of character for 1LT Niles to not say
anything, He is never at loss for words. I never did talk with him again about the incident. I gave
a statement to QMM I had been with 1LT Niles for about four months prior to this incident,

I'have been in the Army and an MP for 16 years now. I’ve been an NCO for about 12 years. I
was a platoon sergeant at Fort Polk for a little over a year. Expcctations are greater in a combat
zone. 1LT Niles was a stern platoon leader who had high standards. He cxpected soldiers to toe
the line. We did patrols in Iraq before we got the mission to get the police stations up and
running. Most of them were looted and burnt, and we basically had to start from scratch. About
20 percent of the IP’s were dependable. They had no ethics or police standards. One of the main
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stresses was the heat. Force protection was a big issue as well. There was also the threat of IED
attacks to and from the battalion and police station. There were no days off. We worked 12-16
hours a day. There were incidents about stations being attacked. I don’t think that 1LT Niles
should go to jail. A letter of reprimand would be sufficient. That would not send a message of

toleration. A letter of reprimand is pretty serious for an officer.
QUESTIONS FROM THE TRIAL COUNSEL/ASSISTANT TRIAL COUNSEL

There were some serious effects because of this incident. I was the one who reported the
incident. That was probably the most difficult thing I've ever had to do. I am responsible for
helping train the LT and I kind of feel like I failed him. It’s still in the back of my mind. 1LT
Niles put his soldiers in a bad situation. You have to lead by example. This is something young
soldiers would not picture an officer doing. They had to choose between 1LT Niles and the

-+~ Company. As the platoon sergeant I had to step up. There were alrcady plenty of stress factors. I
got five hours of sleep if I was ucky. I did put in as many hours as 1LT Niles and was under the
same kind of stress. I never did strike anyone. T found other ways to deal with the stress. The
three detainees were accused of crimes, but that doesn’t mean they deserve to be struck. Just
because they tried to break out the night before does not mean they deserve to be struck. What
ILT Niles did was wrong. It was our duty to get the stations up and running and to train the IP’s,
IP’s had different tactics in dealing with prisoners. It would not be uncommon for them to beat
prisoners. We were trying to teach them to only use necessary force. We taught them the p'rof)er '

ways to treat detainces. We tried to lead by example. 1LT Niles did not set a good example.
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QUESTIONS FROM THE DEFENSE COUNSEL

I did report the incident. 1LT Niles never told me to keep things between us. I think the
day of the incident we had a force protection inspection. 1LT Niles did seem detached during

this whole incident. I've never talked with (SNSRI 2bout this case. T don’t recall any weapons

being retrieved around the Taji station.

QUESTIONS FROM THE INVESTIGATING OFFICER

1LT Niles never gave me any impression that T wasn’t doing my job as a platoon

sergeant. He actually complimented me. I do not belicve that the IP’s knew why 1LT Niles was

re-assigned,

QUESTIONS FROM THE DEFENSE COUNSEL

We moved those three detainees to Camp Crawford, and from what I heard, one of them

was released due to a lack of evidence. They were not injured or taken to a hospital.

QUESTIONS FROM THE INVESTIGATING OFFICER
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I have been with these NCOs for over a year now. They all have very strong character, I
do not know of any personal conflicts between the NCOs and 1LT Niles. They may have

procedural conflicts. There were complaints about how he wanted to run things, but I did support

my platoon leader.

QUESTIONS FROM THE DEFENSE COUNSEL
Inever felt that the things 1LT Niles wanted to do were inappropriate. He just had high

standards. These were just basic soldier gripes. (RNl does have a tendency to exaggerate

things.

There being no further questions, the witness was warned not to discuss his testimony with

anyone and was temporarily excused.

The Article 32 investigation recessed at 1000 hours, 14 May 2004

The Article 32 investigation reconvened at 1002 hours, 14 May 2004

All parties present before the proceeding recessed were again present.

AR 15" Military Police Company was called as a witness,

was sworn, and testified in substance as follows:

QUESTIONS FROM THE DEFENSE COUNSEL
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I was in the same platoon down range as 1LT Niles andl_ I was the first squad
leader in first platoon. I did observe what happened. _'an(-were also in
the room with 11T and myself Niles. I was the closest to 1LT Niles. The incident stopped when [
grabbed the LT. Once I nudged him back he turned around and walked out the door. I followed
him to the patrol room and I closed the door. I told 1LT Niles that he better not ever put me of
my soldiers in that position again. 1LT Niles didn’t respond. That was unusual and out of
character for him. He seemed zoned out. He just kept looking straight ahead. I was not present
for the conversation between 1LT Niles and MIMSSg. None of us discussed it after that day.
ILT Niles never told me to keep this between us. He hit two of the detainces on;:e each in the gut
and kicked the third. I would not say that he used full force. He did not resist as I pulled him
away. The detainees were brought in because they killed a taxi driver and stole his car. They
tried to escape the same night they had been brought in. One of the other prisoners informed us
of their attempt to escape, None of the three denied doing the damage. Had the hole been bored
the whole way through, the prisoners could have escaped. I've been in the Army for 13 years.
Pve been an NCO for about 8 years and an MP all 13 years. 1LT Niles is a great lieutenant.
Everything he did was for the platoon and he had high standards. Other than this incident there
was nothing inappropriate in his actions. In Kuwait we had a trashcan by our tent that had caught
fire. We had to get everyone out of the tent. I didn’t see what 1LT Niles did, but T heard that he
just grabbed the soldier and pulled him out of the tent. I don’t think that 1LT Niles should be

court-martialed. I think a letter of reprimand would be strong enough punishment.

QUESTIONS FROM THE TRIAL COUNSEL/ASSISTANT TRIAL COUNSEL
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The a.ttemptcd escape happened the night before the incident. 1LT Niles wanted to talk to
the detainces responsible. — is ordered to watch the remaining detainees as the three
responsible were taking into the latrinc area. It was 1LT Niles, (N ‘, and
myself, [ don’t remember what the detainees were wearing. They werc about five foot five or six
and maybe 150 pounds. They were not a threat to us at that time. They did not make any
threatening gestures. 1LT Niles makes first contact.— demonstrates 1LT Niles actions
by grabbing NGl by the back of the neck and kind of pushing him about threc feet over.
He then demonstrates how 1LT Niles struck the detainces by performing a low punching motion
towards (iR stomach arca. QIR then demonstrates the position of the third
detainee by crouching down on the ground with one knec on the ground and one hand in the air
shaking, as he says, “no mister, no”. He then demonstrates 1LT Niles actions towards this third
detainee by showing a kicking motion while acting as if being pulled back at the same time. This

kick was said to have landed in the chest area of the third detainee.

The detainees were lined up facing 1LT Niles. He keeps asking them, “Did you do this, did you
do this?” in a forceful tone. He then punched one in the gut and I started to walk towards him.
Before I got 1o him he had already punched the second one in the gut. I pulled him back and he B
kicked the third detainee, then turned around and walked out, “ had left the room. None
of the detainees attempted to lunge at 1LT Niles. He did not act in self-defense. 11T Niles may‘
have been stressed out and upset. 1LT Niles did put me in a bad situation. I had to choose
between the LT and the Company. He did not put my career in jeopardy. I don’t feel that it could
come back on my soldiers or me because we had not done anything. T was concerned about the

potential effect this could have on my soldiers and me. We did have stressful conditions. We had
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no air conditioner. We did work long hours and little sleep. I never struck anyone. The detainces
were the worst of the worst; car-jackers, rapists, murderers. This does not give us the right to
strike themn. “Sending a message” to the prisoners is not justification to strike the prisoners. We
were there to show the IP’s that abuse and unnecessary force was not the way to handle police

situations. 1LT Niles set a bad example.
QUESTIONS FROM THE DEFENSE COUNSEL

Typically, you may get three to four hours of sleep. This did add to the stress level. There
were threats of mortar attacks and car bombs as well as oth.er issues. Force protcction was very
important. There were some mortars found in a well right outside our station. These could have
been used to attack our station. Leaders do have additional stresses. I had nine soldiers in my
squad, 1LT Niles had about 30 soldiers under him. The detainees did not require medical

attention. This incident was reported immediately.
QUESTION FROM THE INVESTIGATING OFFICER
Tknow the NCOs in my platoon quite well. I am a friend with them. They have good
character. The only conflicts they had with 1LT Niles were with some of his ideas on how to run

things.

There being no further questions, the witness was warned not to discuss his testimony with

anyone and was temporarily excused.
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(IR, 615" Military Police Company was called as a witness, was sworn,

and testified in substance as follows:

QUESTIONS FROM THE DEFENSE COUNSEL

I'was present during this incident. I did observe what happened. 1LT Niles said he
wanted to see the prisoners who had attempted to break out. (NN stayed with the remaining
prisoners and we took the other three in to where they had tried to break through the wall. I did
see the damage. They had taken a pipe and busted the wall. With more time they could have
escaped. 1LT Niles grabbed the first prisoner and put him up to the wall and asked him, “Did
you do this?” and then struck him in the stomach. Then he immediately grabbed the sccond one
and struck him in the stomach. Then WS pulled him back. I did not discuss the incident
with 1LT Niles or anyone else because of the investigation. I was never encouraged to not tell
the truth. The prisoners were not injured. I’ve been active duty for about 6 years now and was in
the reserves for about 6 years before that. I’ve been an MP for about 12 years. I’ve been an NCO
for less than a year now. There were things that 1ILT Niles did as a platoon leader that 1 disagreed
with. We butted heads a lot. His heart was always in the right place even if I didn’t always agree
with him. He did have very high standards. I think things have gone far enough as far as
punishment. A letter of reprimand would be a strong enough message. I do fee that he is

reformed and has repented. I am confident in his leadership and I would deploy with him.
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QUESTIONS FROM THE TRIAL COUNSEL/ASSISTANT TRIAL COUNSEL

We were all armed that day. The detainees were 5’5 to 5’10 and approximately 140-160
pounds. They were compliant to the orders they were receiving. There was no translator. I did
not feel that they were a risk to us at that moment. 1L T Niles made first contact. He grabbed the
first detainee and put him in front of the hole and asked, “Did you do this?” and then struck him
in the stomach. He did the same with the second. Then AMERSSREN pulled him away. The third
detainee was not a threat. 1LT Niles did not act in self-defense. I don’t feel that T was putina
bad situation; maybe the piatoon sergeant and the squad leader. I wasn’t happy with the position
they were put in. Security was not really heightened because of this. We worked 12 hours
minimum everyday of the week. I livea in like a partial kitchen area. There were about six inches
between my cot and the sink. It got around 140 degrecs. I would get maybe four to five hours of
sleep a night. I was in Iraq for almost a year, There were a lot of stress factors over there, There
were a lot of times I was not in a good mood. I did soldier on. I never struck any detainees. Just
because the detainees were in the prison for serious crimes does not make it right to strike them.
Strildng the detainees was wrong. One of our missions was to train the IP’s proper police
procedures. The IP’s were drunk a lot of times and would beat the prisoners. We were there to
try and help bring some reform. We had to lead by example. We tried to train them to use only
the necessary force for the situation at hand. 1LT Niles actions that day did not sct a good

example,

There being no further questions, the witness was warned not to discuss his testimony with

ahyone and was temporarily excused.
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The Article 32 investigation recessed at 1046 hours, 14 May 2004

The Article 32 investigation reconvened at 1053 hours, 14 May 2004

All parties present before the proceeding recessed were again present.

{OEDERENNEREN):, 11.T Niles g, was called as a witness, was sworn, and testified in

substance as follows:
QUESTIONS FROM THE DEFENSE COUNSEL

‘We have been married for almost eight years. We have three children. Glen has been in
the Army for almost four years. We got to Grafenwoehr at the end of 2001. His company
deployed in March of 2003. He was gone for almost a year, He called me and told me that he
was sorry. He was crying and said that he had put the kids and me in a bad situation. He couldn’t
elaborate but he kept saying he was sorry. It was a little hard in the beginning when he first got
back. There was an adjustment time. He has been a little more withdrawn. Before he got in the .
military he worked with kids. He got his master’s degree in counseling. He worked a lot with
troubled kids. We went to lunch one day and Glen started talking to an Army recruiter and then a
few months later, here we arc. He always wanted to be a police officer and a soldier, so here he
is having his cake and eating it too. Glen is our family’s rock: financially, spiritually, and
emotionally. There’s nothing he would not do for his family. He has always said God first and

then family. When I talked to him about Iraq, he said that he fought for God and country. The
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fact that he got up everyday and did his job to his best ability even after knowing that his carcer

was on the line shows what kind of man he is.

There being no further questions, the witness was warned not to discuss his testimony with

anyone and was permanently excused.
The accused (1LT Niles) makes an unsworn statement.

The Article 32 investigation recessed at 1106 hours, 14 May 2004

The Article 32 investigation reconvened at 1347 hours, 14 May 2004

All parties present before the proceeding recessed were again present.

The Defense Counsel introduces 1LT Niles Officer Enlisted Kecords, and two letters of support

written by W)

SR R 615" Military Police Company was called as a witness, was

sworn, and testified in substance as follows:

QUESTIONS FROM THE DEFENSE COUNSEL
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I am still with 615™ MP Company. I have been with them for almost two years. I PCS to
Fort Leonard Wood on Monday. I was the company commander and 1LT Niles was one of my
platoon leaders. He has grown to be a very good lieutenant. He did make a mistake, which has
brought us here. He was a licutenant that was learning and had challenges to overcome. There
was the incident about pulling the soldier out of the tent. He has had devclopmental issues that
all Lieutenants go through. I never questioned his integrity. Our mission in Iraq was to train the
Iraqi police and to stand up the police stations. Our unit had about seven stations to oversee. I
worked as the liaison for the sector commander, Qur guys worked as provost marshals and chiefs
of police. The lientenants were also in charge of setting up all force protection measures for the
stations. Our platoons were stretched pretty thin, There were attacks on the police stations. It was
extremely hot there, between 120 and 140. 1LT Niles accomplished the missions. 1LT Niles was
moved out of the platoon pending the commander’s inquiry report. He was moved to battalion
staff. He worked under the Executive Officer in the S4 and also as a night battle captain. I still
talked to him on a regular basis because he was still one. of my soldiers. He soldiered through all
of this. Soldiers who get in trouble either let it get to them, or-they soldier on. I do know who
VPN i< aud 1 talked to him on a regular basis. L] spoke with him first
concerning this incident and then I talked wit () SSIIBIY. First we wanted to let the
commander’s inquiry to be done first. Once it was determined that the incident did in fact occur,
QmReal:; 1 me discussed what to do with the casc. SERMISINNY :nd 1 disagreed on the basis
of this case. He felt that it was a war crime and I did not. I interpreted this as an assault. [ would
not compare this to the current issues in the news concerning the prison abuse. It was my
signature that did prefer charges. I think that he should receive a letter of reprimand or a general

officer Article 15. I think that the statement that this will not be tolerated has already been made.
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QUESTIONS FROM THE TRIAL COUNSEL

One of the squad leaders came to me saying that 1L T Niles had placed his hands on one
of the soldiers. It turns out that he did not place his hands on the soldier. He did grab the soldier’s
LBV and pulled them out of the tent. I was bricfed that they were looking for a magazine
containing 9mm rounds. I don’t know the exact reason except that he was trying to clear the
room. He told me that he was just trying to get the soldicrs out of the room. I had no thought that
he was trying to injure the soldier. I do know that JAGs do not make the final decision and that it
was me who preferred charges. There was no undo command influence. We did scenarip base
things but I was free to do as I saw fit. I've been an MP for about nine and a half years. MP’s do
get trained on when and when not to use force. We are not trained to use force for no reason.
MP’s are only supposed to use force when necessary. It was not necessary for 1LT Niles to use
force. 1LT Niles was responsible for about 26-28 soldiers. As a leader you are set apart to set an
example for your platoon or company. The troops knew that what he did was wrong. Part of his
mission was to train the IP’s. This kind of behavior would not send a good message to the IP’s

we’re trying to train,
QUESTIONS FROM THE DEFENSE COUNSEL

ILT Niles never denied that the incident happened. He has taken full responsibility for

everything.
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QUESTIONS FROM THE INVESTIGATIN G OFFICER

Our company was attached to u‘battalion. Our battalion commander is

normally " NTID . QEuentpsm® v «s in Kosovo during the time of the incident. This

incident was not included in that particular rating period reflected on the ORB. I’had seven
platoon leaders in my company. One was rated unde_ and_‘ rated all
the others. I recommended 1LT Niles at center mass. We were responsible for seven police
stations. The brigade commander at the time was-. Force protection was the moét
important thing during his inspections. The next big issue was overall sanitation. e would tell
you if your station was not adequate but he wouldn’t chew out any junior officers. I do highly
recommend 1LT Niles. I do not want to see his career ended. He does need to be held
accountable for his actions. Court-martial or dismissal is definitely career ending. An Article 15

is close to a career ender, but it can be overcome with a lot of hard work. I would like to see him

continue his career.

There being no further questions, the witness was warned not to discuss his testimony with

anyone and was permanently excused.

'The Government Representative asked the defense if they wanted any of the other

possible witness to be called.

Defense counsel declined the calling of further witnesses.
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The Investigating Officer permanently excused all of the witnesses.

The Article 32 investigation adjourned at 1440 hours, 14 May 2004.
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CURRICULUM VITAE
DATE OF BIRTH:
PLACE OF BIRTH:
SSN:

PERSONAL DATA:

HIGH SCHOOL.:

COLLEGE:
09-1964 to 06-1966
08-1969 to 08-1973

MEDICAL:
09-1973 to 06-04-1977

POSTGRADUATE:
07-01-1977 to 06-30-1978

07-01-1978 to 06-30-1979

07-01-1979 to 06-30-1980

INTERNSHIP:

This consisted of an eight months of rotation. One month in the emergency room, three

#t

4 October 1946

Glendale, California

Married

San Fernando Valley Academy
San Fernando, CA

Loma Linda University

Loma Linda, CA

B.S. degree — Major — PreMed
Degree received 14 March 1974

Universidad Autonoma De Guadalajara

Guadalajara Jalisco, Mexico
M.D. Degree

Pre-clerkship in general medicine in preparation for the
5™ Pathway Program — Granada Hills Community Hosp.
Granada Hills, California

Pre-cxternship in general medicine in preparation for the
5% Pathway program — Los Angeles County,

Olive View Medical Center-Sylmar, California

5% pathway Program

Loma Linda University School of Medicine

Loma Linda, California

General Psychiatry Internship
Los Angeles County-Olive View Medical Center
Sylmar, Califomnia

months psychiatric outpatient, four months psychiatric inpatient (locked psychiatric

ward).

£03294

ACLU-RDI 964‘p.71
| DOD 002003



Page Two
Curriculum Vitae
09-1980 to 12-1980 Sepulveda Veterans Administration Medical Center-UCLA

This included two months of outpatient with emergency room work, two months of
medical wards.

RESIDENCY:

07-01-1980 to 06-30-1984  Psychiatry Residency — Los Angles County
Olive View Medical Center, UCLA
Sylmar, California

PROFESSIONAL EXPERIENCE:
07-1984 to 02-01-2000 Private Practice — Psychiatry
MILITARY EXPERIENCE:

08-23-1966 to 06-12-1969  CO C —-6™ Special Forces Group (ABN)
' 1* Special Forces US CONARC — Fort Bragg, NC

COMMISSIONED:
10-15-1981 to 02-01-2000  United States Army Reserves
Rank — Lieutenant Colonel, 13 Dec 1995
Rank — Major, 14 Dec1988
Rank — CPT, 15 Dec 1981
Rank — 1LT, 10 Sept 1981

BOARD CERTIFICATION: Eligible, General Psychiatry, June 29, 1984
BCFM - Forensic Medicine
Diplomate of the American Board of Forensic Examiner
Certificate #944 issue date 05-07-1996
BCTE — Forensic Examiner
Diplomate of the American Board of Forensic Examiner
Certificate #2501 issue date 03-15-1996

LICENSURE: California #A36936, issued 07-01-1981, exp 10-31-04

Alaska #AA2849, issucd 08-04-1992, exp. 12-31-04
“Hawaii #11166, issued 08-11-00, exp 08-11-04
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Page Three
Curriculum Vitae

ECFMG CERTIFICATE:  Passed 1980 — took 5" Pathway Clinical training program
to replace this certification.

FLEX — Passed 1980.
WORK EXPERIENCE: As alicensed M.D. fr_om 1981 to Present

I. L.AP.D. (SWAT Tcam), Crisis Negotiating Team - Psychiatric consultant
Dcaling with personal police problems; barricaded suspects, evaluation of
police stress. .

2. Granada Hills Community Hosp.-Hospice, Psychiatric consultant

Specific problems dealing with death and dying of terminally ill patients and
family members.

3. Granada Hills Medical Center, General practice, outpatient clinic.
Dealing with general medical problems with outpatients and night call.
4, QOlive View Medical Center, Ward, on-daty
General medical and psychiatric problems occurring on the wards.
5. Olive View Medical Center- Psychiatric Emergency Room
Acute psychiatric emergencies, evaluations and hospitalizations.
6. 12" Special Forces Group, Battalion Surgeon — Rank, Captain
Function as a general medical officer, dealing with combat injuries, educating
Medics. .
Granada Hills Community Hospital — Hypnosis with pulmonary lab.
Atascadero State Hospital — Staff Psychiatrist, Forensic Medical Admissions,
documentation of Legal Statutes.
9. S.E.R.E. Committee (Survival, Escape, Resistance and Evasion), Project
Officer, Fort Bragg, North Carolina
10, Granada Hills Psychiatric Medical Group, Inc. — Private Practice, General
Psychiatry.
11. Learning Skills Laboratory, Medical Psychiatric Director
10515 Balboa Blvd., Granada Hills, CA 91344
12. Community Living Resource Center, Patient Consultant
6740 Kester Avenue, Van Nuys, CA
13. Lakeview Medical Center, Psychiatric Medical Director- inpatient unit
14. Mission Hills Psychiatric Medical Group, Inc. — General Psychiatry, private
practice. 11550 Indian Hills Road, Mission Hills, CA 91345 from 1984-1992.
15. Edgemont Hospital — Assistant Medical Director
16. San Fernando Valley Community Hospital, Medical Director, in and
outpaticnt psychiatric unit.

& N
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Page Four
Curriculum Vitae

17. Pacifica Hospital of the Valley, Psychiatric Medical Director, in and
outpatient unit.

18. Center For Living and Leaming, Inc., staff psychiatrist and psychiatric
Medical Director.

19. Forensic testifying in California courts as an expert witness on mental
competence 5150 and 5250 hearings. '

20. Coldwater Canyon Hospital, Woodview Calabasas Hospital, Charter Hospital,
“Thousand Oaks, California- Psychiatric Consultant

21. Active Duty Military —October 1990, rank- Major. Operation Desert Shield
Fort Bragg, NC. Intervicwed soldiers leaving for Saudi Arabia and also
evaluating psychiatric casualties returning from Saudi Arabia. Consultant for
Special Forces at the S.E.R.E. School.

Active Duty Military — March 1991, rank ~Major. Operation Desert Shield,
Fort Irwin, CA. Chief, Mental Health at the National Training Center.
Evaluated forces undergoing desert warfare training. Treated dependants and
also ran the chemical dependency treatment program,

22. El Dorado Mental Health - outpatient psychiatrist. 03-1991 to 09-1991

23. SR SRR, 1V1.D .- private practice 1992 to 08-1998

24, 113" Combat Stress Company, Consultant to Commander 03-27-1991 to 06-
27-1992.

25. 176" ARCOM Headquarters, Chief of Psychiatry 01-30-1993 to 02-02-1996

26. National Earthquake Disaster-United States Army Reserves assigned to the
American Red Cross 01-27 to 02-10-1994.

27. Holy Cross Hospital, Mission Hills, CA, - Chicef of Psychiatry 01-01-1994 to
08-09-1998,

28. Pacifica Hospital of the Valley, Medical Director, Behavioral Health Unit in-
patient psychiatric programs 12-01-1994 to 08-09-1998.

29. Henry Mayo Newhall Memorial Hospital, Medical Director, Belhavioral
Health Unit, partial hospitalization program and inpatient psychiatric program
01-01-1995 to 08-09-1998.

30. Serra Medical Clinic, Psychiatric Consultant, 01-01-1995 to 08-09-1998.

31. United States Army Reserve, 2™ Medical Brigade, San Pablo, CA.
Psychiatrist, Mental Health Section 06-1995 to 01-1999.

32. Promoted to Licutenant Colonel, United States Army Reserve, Medical Corp.,
12-13-1995; -

33. Charter North Behavioral Health System AKA Charter North Hospital,
Anchorage; Alaska — Medical Director outpatient clinics 08-10-1998 to 09-17-
1999. =
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Curriculum Vitae

34, AR ENNEEEN®. - rivatc practice, General Psychiatry,
Anchorage, Alaska 08-10-1998 to 02-01-2000.

35. United States Army Rescrve — 1984 Army Reserve Hospital 01-1999 to 02-
01-2000.

36. Tripler Army Medical Center, Tripler, Hawaii. Active Duty United States
- Army,

Chief, Inpatient Psychiatric Services 02-04-2000 to 06-2000

Chief, Outpatient Psychiatric Services 06-2000 to 06-2001

Chief, Community Mental Health, Schoficld Barracks 06-2001 to 12-01
Chief, Community, Operational Psychiatric Services, 01-2002 to present

37. Uniformed Services University of the Health Sciences- appointed Instructor
in Psychiatry, 02-05-2001 to present,

Publications:
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Court cases: Expert Witness Testimony

Appointed as expert in the following cases;

California
1.

3

)
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DEPARTME
Headquarters, 10
APO

REPLY TO
ATTENTION OF:

AETTV-SB-CO

MEMORANDUM FOR
Support Group, APO AE 09114

SUBJECT: Appointment of Article 32(b) Iny

Lieutenant Glenn A, Niles, Jvr.

1. "You are hercby appointed to investigate t}
A. Niles, Jr., , 615" Military Pol

NT OF THE ARMY
0™ Area Support Group
AE 09114

[R6 MAR 2nm

Chief, GTA OPS, 100™ Area

restigating Officer in the case of U.S. v. First

ne enclosed charges against First Lieutenant Glenn
ice Company, APO AE 09114, Atrticle 98, UCMJ,

prohibits any unnecessary delay in the processing of court-martial charges. This investigation is

_your primary duty until completed. It takes p!
ficld duty, as well as scheduled leave and TDY

be cxcused-from this duty, you must submit y
notice,

2. Conduct your investigation in accordance
for Courts Martial, Edition 2002, and follow

Conduct your investigation no later than 7 du
however, authorized to grant a one-time, seve
Trial Counsel, or for your convenience. I mu
Document all dclays in writing,

3. Upon receipt of this endorsement, immedi
GO-6187/7114. Advisc\GEENEIERNS that yq

He will schedule an appointment for you to r¢

recedence over all other assignments, including
. If you believe you have a compelling reason to
our request to me within 24 hours of recciving this

with Article 32(b), UCM]J, and RCM 405, Manual
the procedural guidance of DA Pam 27-17.

ty days after receipt of this Ictter. You are,

n-day delay at the request of the Defense Counsel,
st approve any delay of greater than 7 days.

ately contact “ at

u have been detailed to conduct this investigation.
cceive a briefing. S will provide you

. with legal advice and guidance. Direct all g

cstions relating to the investigation, including the

admissibility of evidence, to WESEEE. Although you may consult with him about
procedural matters outside the presence of the accused and defense counscl, you should notify
the trial and defense counsel if you intend to discuss substantive matters of law. Do not contact
the trial counscl for assistance in legal matters regarding the investigation of this case.

4. Complete your investigation and forward it to the Office of the Staff Judge Advocate, 1st
Infantry Division, ATTN: Military Justice, Grafenwoehr Law Center, APO AE 09114. Upon

completion of your investigation, deliver scv
with enclosures and a detailed chronology of|

5 s @y 543 6) is current!

this attorney will attend the hearing and ques
‘the investigation. The Trial Defense Service
Lieutentant Niles. -

ACLU-RDI 964 p.77

en copies of DD Form 457 (Appendix 5, MCM),

your handling of this investigation,

y designated as the trial counscl in this case. While
tion witnesses, it is your responsibility to conduct

@l 2191) will detail counsel to represent First
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AETTV-SB-CO , :
SUBJECT: Appointment of Article 32(b) Investigating Officer in the case of U.S. v. First
Lieutenant Niles

6. AR, (P 3429) will record the hearing and provide clerical support to
you. Contact (NS to schedule time and date of the hearing, reserve the hearing
room, and notify the witnesses.

7. Conduct a swift, fair, impartial investigation of the alleged offenses. Accordingly, you must
* coordinate with the trial counsel, defense counsel, and reporter to ensure that all parties and =~ -
reasonably available witnesscs are aware of the time and location of the hearing,

8. The duty uniform will be worn at this hearing to facilitate the witnesses returning to their
- regularly prescribed duties after they testify.

Commanding
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DEPARTMENT OF THE ARMY
18TH MILITARY POLICE BRIGADE
APO AE 09302

.. AETV-MP 3 October 2003

MEMORANDUM FOR Major (i NEWIPLPS OIC, 18th Military Police Brigade, APO
AE 09302-1322 o
SUBJECT: Appointment of Article 32(b) Investigating Officer in the Case of U.S, V. IL"I_‘ Glenn
Niles,” 515th Military Police Company, 709th Military Police Battalion, 18th - =~ -

Military Police Brigade, APO AE 09302 ' :

1. You are hereby designated to investigate the attached charges in the case of 1LT Glenn Niles,
615th Military Police Company, APO AE 09302.

2. Your investigation will be conducted IAW Article 32(b), UCMJ, R.C.M. 405, MCM (2060
Edition) and AR 27-10. Procedural guidance is contained in DA Pam 27-17.

~ 3. Promptly upon receipt of this endorsement, you will contact the Administrative Law Section,

. CJTF7 SJA,"070§)‘ to have a legal advisor appointed for you. You are directed to contact
your legal advisor within 24 hours of receipt of this endorsement to arrange for a legal briefing.
Your appointed advisor will assist you in technical legal advice and guidance. All questions
concerning the law applicable to this case, as well as questions concerning admissibility of
evidence, ctc., will be dirccted to the advisor. You will not contact the government
representative (GENEENNS and SESENNY) for assistance or advice in any substantive legal

- matters regarding the investigation.

4. Your investigation will be completed and forwarded to the 18th Military Police Brigade,
Legal Section, not later than ten duty days from receipt of this correspondence. You may
approve rcasonable defensc-requested delays, not to exceed ten duty days in length, occasioned
by scheduling conflicts or defense requests for witnesses, and such periods will be excluded from
your allotted time. Any requested delays beyond twenty duty days from your receipt of this
correspondence will be immediately forwarded through the trial counsel to me for action. Upon
completion of your investigation, you'will deliver the original Investigating Officer’s Report, DD
Form 457, with enclosures, and a detailed chronology of the investigation to the Legal Section,
18th Military Police Brigade.

.

5. R, ) 5 1 10/5112, is the designated government representative in this
casc oSNNI, W 0709, will be assisting with this case. While these officers may
attend the hearing, question witnesses, and present the government’s case at your discretion, it is
your responsibility to conduct the investigation. The accnsed will be represented by an attorey
assigned to or detailed by the Trial Defense Service.

603302
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AETV-MP
SUBJECT: Appomtment of Article 32(b) Investigating O[ficer in the Case of U.S. vs. 1LT
Glenn Niles . ), 615th Military Police Company, 709th Military Police Battalion, 18th

Military Police Brigade, APO AE 09302

The government representative and the defense counsel play adversarial roles in the proceeding.
Avoid talking to either of these partieg (and any prospective witnesses) about the merits of the
casc outside of formal sessions in which all parties have the opportunity to be present.

6. Your clerical support will be provided by the Legal Section, 18th Military Police Bng'tde
o _—51 10/5112. The duty uniform should be worn at this hearing to f'lcllltate witnesses
returning to regular duties.

7. Article 98, UCMI, prohibits any unnecessary delay in the processing of court-martial charges.
This is your primary duty until completed and it takes precedence over all other assignments,
including field duty, and scheduled lcave or TDY.

Commanding -

Encls
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DEPARTMENT OF THE ARMY

HEADQUARTERS 18" MILITARY POLICE BRIGADE
BAGHDAD, IRAQ

REPLY TO
ATTENTION OF

AETV-MP-S3 ' S: 1NOV 03
21 OCT 03

MEMORANDUM FOR 1LT Glenn Niles, 615™ MP Company, 709™ MP Bn, 18 MP BDE, Baghdad Iraq APO AE
09302

SUBJECT: Postponement of Article 32(b) Investigation

1. The request for delay in the Article 32(b) Hearing for ILT Niles is granted.

2. The hearing is rescheduled for NOV 1, 2003 at 1000 hrs in Warrior Palace. T will conduct an investigation
pursuant to Article 32(b), UCMJ, to investigate the facts and circumstances concerning charges preferred against

you by - The charges are: Charge I: Violation of the UCMJ, Atticle 93, Cruelty and
Maltreatment, and Charge II: Violation of the UCM) , Article 133, Conducting Unbecoming an Officer and a
Gentlemen.

3. The name of witnesses known to me, who will be asked to testify at the hearing are;
IR
SRS

Additionally, it is my intention to examine and consider the following evidence:

DA Form 2823, shepestnnai N NSENERDNNS

DA Form 2823, '
DA Form 2823,
DA Form 2823,
DA Form 2823,
DA Torn 2623 G ———
4. As investigating officer, I will try to arrange for the appearance of any witnesses that you want to testify at the

hearing, Send names and addresses of such witnesses to me by 25 OCT 03. If, at a later time, you identify additional
witnesses, inform me of their names and addresses.

5. You may contact me at 5131/  --6747.

Investigating Officer
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DEPARTMENT OF THE ARMY
7th Army Training Command
- Directorate of Simulation-Forward
ATTENTION OF: APO AE 09114-3700 _ )
126 MAR 2004

AEBAGC-TS-F
MEMORANDUM FOR First Licutenant Glenn A. Niles, Jr.. 615" Military Police
Company, APO AE 09114

"SUBJECT: Article 32 Investigation

o

1. At TO0D 108 B NRR in the Rose Barracks Courtroom, Vilseck,
Germany, Building 343, I will conduct an investigation pursuant to Article 32, UCMJ, to
investigate the facts and circumstances concerning court-martial charges preferred against you
by EuBRNNIARNNRMIE) . Thc ceneral nature of the charges are three specifications
of cruelty and maltreatment, in violation of Article 93, UCMJ; and one specification of conduct
unbecoming an officer and a gentleman, in violation of Article 133, UCMI. The uniform for this
investigation is the Battle Dress Uniform (BDU).

2. You have the right to be present during the entire investigation. Additionally, you have the
right to be represented at all times during this investigation by legally qualified counsel. Such
counsel may be a civilian lawyer of your choice, provided at no expense to the United States, or
a qualificd military lawyer of your selection, if reasonably available, or a qualified military
counsel detailed by the Senior Defense Office, U.S. Army Trial Defense Service, Bamberg Field

. .Office, APO AE 09139. There is no cost to you for military counsel. You also have the right to
waive representation by counsel.

3. Additional rights you may reserve include:
a. The right against sclf-incrimination under Article 31, UCMJ.
b. The right to cross-examine any witness presented against you.
¢. The right to present anything in defense, extenuation, or mitigation.

d. The right to make a sworn or unsworn statement, oral or in writing.

4. The names of witnesses as known to me, who will be asked to testify at the Article 32
investigation, arc: (S HEREEEANINR 2" Mp co, GEEND-7251.

5. Additionally, I intend to examine and consider the following evidence:

Commanders Inquiry into LT Nile’s misconduct dated 7 August, 2003 investigated by (il
(Entire Investigation and all enclosures.)
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ABAGC-TS-F
SUBJECT: Article 32 Investigation

6. As investigating officer, I will try to arrange for the appearance of any witnesses that you may
want to testify at the hearing. Send me the names, addresses, and telephone numbers of any such
witnesses by NLT 3 days after the receipt of this notification, If, at a later time, you want
additional witnesses, inform me of their names, addresses, and telephone numbers.

7. You may contact me by calling RN 7945.

Investigating Officer

2 003307

ACLU-RDI 964 p.84
DOD 002016



DEPARTMENT OF THE ARMY
Headquaters, 1st Infantry Division
Grafenwoehr Law Center
CEPLY TO Unit 21830
ATTENTION OF: APO AE 09114-3700

AETV-BGJA-G (27-10¢)

MEMORANDUM FOR Record of Trial

SUBJECT: Receipt of Service of the Article 32b, Investigating Officer Notification Lettcr

Enclosed is a copy of the notification letter of the Article 32b, Investlgatmg Officer. Please sign

and date the acknowledgement below.

Encls

Mllltary Paralegal

I hereby acknowledge receipt of the above documents on

GL@("AV/I SJ

1LT, U.S. Army
Accused

29 el 2004
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
BAGHDAD FIELD OFFICE
CAMP VICTORY, IRAQ
REPLY TO ' © APO, AE 09342
ATTENTION OF:

AETV-THH-TDS 14 October 2003

MEMORANDUM FOR Commander, 18" Military Police Brigade, Baghdad, Iraq, APO AE
09304 '

SUBJECT: Request for delay ~ Article 32 Investigation, US v. 1LT Niles .

1. The defense requests a delay in the Article 32(b) investigation to pursue alternate resolution
of this case. The Article 32 Investigation is currently scheduled for 18 October 2003.

2. Iam 1LT Niles’ military defense counsel. 1LT Niles wishes to pursue alternate resolution
to this case. Delaying the court-martial proceedings while alternate resolution is pursued has
several benefits for the command, most importantly time and resources,

3. This delay is premised on the fact that alternate resolution is a real possibility. This is
evidenced by the fact that 1LT Niles Company and Battalion Commanders have already given
their support to alternate resolution of the case.

4. Defense assumes full responsibility for this delay. Should alternate disposition not work out

the defense will be prepared to conduct the Article 32 Investigation 5 days after being notified
of'such decision. : -

5. Iam the point of contact for this memorandum a(QEEP@us. army.mil and -
- 1135

/! original signed // .

Trial Defense Counsel

603309
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uU.d. V. Niles

. . . Page 1 of 1
From w@hq.zﬁ.armv.mib >
Sent Thursday, October 30, 2003 4:33 pm
To "Glgnammnems G us.army.mil " < RN QO us. army. mil>
‘Cc
Bcc
Subject U.S. v. Niles
Attachments  Article 32 delay request 2 - Niles.doc 31K

Wbl !

, ‘
Attached Is a delay request In this case. As I stated earlier on the phone, the only outstanding

document is a letter of recommendation from his Battalion Commander il Once
obtained, his resignation packet Is complete,

Thank you and the command for the patience.

* sf‘“pj"

003310

https://webmail.us.army.mil/frame.html?rtfPossible=truc&lang=en 10/30/2003
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
BAGHDAD FIELD OFFIGE -
CAMP VICTORY, IRAQ
REPLY TO APO, AE 09342
ATTENTION OF; )
AETV-THH-TDS 30 October 2003

MEMORANDUM FOR Commander, 18"’ Military Police Brigade, Baghdad, Iraq, APO AE
09304

. SUBIECT: Request for delay — Article 32 Investigation, US v, 1LT Niles

1. The defense requests a delay in the Atrticle 32(b) investigation to pursue alternate resolution
of this case. The Article 32 Investigation is currently scheduled for 1 November 2003.

2. Tam ILT Niles’ military defense counsel. 1LT Niles submitted a request to resign in lieu of
gencral court-martial on 30 October 2003. One supporting document to this request remains
outstanding. 1LT Niles is diligently trying to obtain this document. Delaying the court-martial
proceedings while alternate resolution is pursued has several benefits for the command, most
importantly time and resources.

3. The timeline of processing this resignation action is out of 1LT Niles hands. Therefore, the
defense requests that the Article 32 Investigation be delayed pending resolution of the
resignation action.

4. Defense assumes full responsibility for this delay. Should 1LT Niles resignation not be
accepted the defense will be prepared to conduct the Article 32 Investigation 5 days after being
notified of such dccision.

5. Iam the point of contact for this memorandum atSREEER@us.army.mil and GEN-

G 1135

.

// original signed //

Trial Defense Counsel
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AETV-BGJA-V-TDS 30 March 2004

MEMORANDUM THRU Article 32 (b) Investigating Officer (Attention: (NN
)

FOR Commander, 100th Area Support Group (Attention: SEEIIS—..GY
). APO, AE 09114 ,

- SUBJECT: Request for Article 32 Delay ~ U.S. v. 1LT Glenn A. Niles

1. 1am a U.S. Army Trial Defense Services attorney representing 1LT Niles.

2, On behalf of my client, | request a delay in the pending Article 32 hearing until -
no earlier than Monday, 26 April 2004. The purpose for this request is to allow
1LT Niles to tend to urgent family matters. Specifically, his wife is scheduled for
surgery and will be hospitalized from 1 April until approximately 7 April. She will
be in recovery for several days, and has a follow-up procedure scheduled for 20
April. The Niles family has three children; 1LT Niles must be available to tend to
the children during Mrs. Niles' hospitalization and recovery period.

3. lunderstand that this time will be "defense delay" for purposes of “speedy o
trial” IAW Rule for Court Martial 707.

4. POC is myself at s\l @ cmtymail. 100asq.army.mil, or at [
2191.

Ce: e
ANmIMNEN®, O|C, Grafenwoehr Law Center hnone

). rial Counsel Defense Counsel

LY R
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DEPARTMENT OF THE ARMY -
Headquarters, 100th Area Support Group

APO AE 09114-3700
SFIM-GU-G-Z

0 6 APR 2004

MEMORANDUM FOR Commander, 100th Area Support Group, APO AE 09114-3700
SUBJECT: Article 32b, Investigation, Defense Delay Request

In the case of U.S. v First Lieutenant Glenn A. Ni
Police Company, APO AE 091 14

615th Military
uest in the pending Article 32

s delay re

Commanding

603313
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AETV-BGJA-V-TDS 17 April 2004
MEMORANDUM THRU Atticle 32 (b) Investigating Officer (Attention: IR
\ .

FOR Commander, 100th Area Support Group (Attention; (g RN
), APO, AE 09114

SUBJECT: Request for Article 32 Delay - U.S. v. 1LT Glenn A. Niles

1. lam a U.S. Army Trial Defense Services attorney representing 1LT Niles.

2. On behalf of my client, | request an additional delay in the pending Article 32
hearing until Tuesday, 11 May 2004. The purpose for this request is to allow for
the appointment of a military psychiatrist as an expert assistant to the defense

team; for 1LT Niles to meet with this doctor; and for the doctor to complete his
evaluation report.

3. 1 understand that this time will be "defense delay" for purposes of “speedy
trial” IAW Rule for Court Martial 707.

4. POC is myself at i@ cmtymail. 100asg.army.mil, or at S,
2191. '

al——

Defense Counsel

|
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L]
: Monday, April 19, 2004 10:14 AM
To: IR
Cc: GRS (Judge Advocate)
Subject: FW: US v. Niles - Req for Add. 32 Delay

--—--Original Message-----

From: SiplyieUNaNE (Defense Counsel)
Sent: Saturday, April 17, 2004 10:00 AM
To: RN

Cc: ANEREREENNENN (OIC, Law Center); ARSI (1.dqc Advocate)
Subject: US v. Niles - Req for Add. 32 Delay

As we discussed on the phone on Thursday, we request delay until Tues., 11 May so that S can evaluate the
accused and produce a report (in addition to getting appointed). Signed delay request Is attached. Thanks,

At 32 Delay Roq

#2pat
V/R

Defense Counsel

03313
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DEPARTMENT OF THE ARMY
Headquarters, 100th Area Support Group
APO AE 09114-3700
SFIM-GU-G-Z

20 APR 2004
MEMORANDUM FOR Commander, 100th Area Support Group, APO AE 09114-3700

SUBIECT: Article 32b, Investigation, Defense Delay Request

‘In the case of U.S. v First Licutenant Glenn A, N
Police Company, APO AE 09114, the Defen
hearing until 11 May 2004 is

. 615th Military
request in the pending Article 32

(03316
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DEPARTMENT OF THE ARMY
Headquarters, 100th Area Support Group
APO AE 09114-3700

SFIM-GU-G-Z 21 MAY 2004

MEMORANDUM FOR RECORD

SUBJECT: Article 32b, UCMJ, Investigation, Defense Delay Request

In the case of U.S. v First Licutenant Glenn A. Niles, ' 615th Military
Police Company, APO AE 09114, the Government requests that following Defense
delay requests be approved and ratified:

14 October 2003
30 October 2003
30 March 2003
17 April 2004
03 May 2004

The defense delays listed above are (apj
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DEPARTMENT OF THE ARMY
" HEADQUARTERS, V CORPS
UNIT 91400

: APO AE 09302-91400
REPLY TO

- ATTENTION OF

10 DEC 2003

MEMORANDUM FOR Commander PERSCOM (TAPC-PDT- PM), 200 Stovall Street,
Alcxandria, Virginia 22332-0478

SUBIJECT: Resignation for the Good of the Service in Lieu of Geheral Coun-'Mamal 1ILT

Glenn Niles, Jr., 615th Military Police Company, 709th Military Police Battalion, 18th Military
Police Bngade APO AE 09302

1. Trecommend disapproval of 1LT Niles’ resignation from the Army in heu of general court-
martial. :

2. 1LT Niles is pending trial by court-martial and is charged with threc specifications of a
violation of Article 93 and one specification of a violation of Article 133, both charges stemuming,

. from cruelty and maltreatment toward three Iraqi prisoners. In accordance with paragraph 3-14,
Army Regulation 600-8-24, the charge sheet and allied documents are enclosed.

7 Encls : _
Accused’s request Lieutenant General, US Army
Chain of Command Recommendations Commanding

Defense Counsel Request

DA Form 458

Commander’s inquiry and allied documents

OER

ORB

NoukswLwNe=

£03318 -
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DEPARTMENT OF THE ARMY
1.8, ARMY HUMAN RESOURCES COMMAND
200 8TOVALL STREEY
ALEXANDRIA VA 22332-1478

b i h
B p i,
B! o SEACAY
R .gj h 130
&y 1915 LETAN
4 TSh l § AN ) .

AHRC-PDT-PM o4 JAN 200H

MEMORANDUM FOR Commanding General, Huadcuarters, V Caias, Linit 91400,
CAPD AE 09302-91400

SLBJECT: Resignation for the Good of the Service

4. The enclosed rasignation for the good of the service tendered ¢y First Lisutenant
Glann A. Niles Jr. - USAR, MP, was not asceptad by e Deputy Assistant
Secretary (Army Review Boards). '

2. The-Deputy Assistant Secretary has directed that you take actn as deemed
aporopriate.

SOR THE COMMANDER:

Encls

- 'Chiaf, Officer Reliremenis
and Sepa-ations Seclion

003319
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DEPARTMENT OF HE AkMY o

527" Miiitafy Police Company
Baghdad, raq
APQ AE 093024325
REPLY TO
ATTENTION OF . :
AETV-MPB S 7 7 August 2003

MEMORANDUM THRU i-‘, Executive Oﬂiccr, 709 Military Police Battalion, Baghdad, fraqg APO AE
09302-1324

FOR“ Commander, 709 Military Police Battalion, Baghdad, Iraq APO AE 09302-1324

SUBJECT: Commander’s Inquiry on 1LT Glcnn A.NilesJr. , 615 Military Police Company

1. BACKGROUND. On 30 JUL 03 it is alleged that 1LT Niles while in the latrine of the Detention Cell at the Al
Taji Iraqi Police Station on 301000DJUL03 maltreated scveral of the detainees.

a. On 29 JUL 03 at the Al Taji Iraqi Policc Station in Baghdad Iraq four detainees later identified asboli» :
PR o] SREgS wcrc being held in the detention cell.
Allcgedly three of the detainees, (ISR, CANMIINNIIAmY -1 d AaEERta_y Went into the y
latrine portion of the detention cell. When the three detainces identified above entered the latrine they allegedly
broke off one of the shower pipes in the middle shower stall and used the pipe to atterapt to break a hole in the wall
of the latrine. They broke several of the ceramic tiles out of the wall with the pipe and the hole is about four inches
in depth at the deepest point. They were unsuccessful in breaking a hole all the way through the wall.

b. The detention cell'in the Al Taji Imqi Police Station is broken up into two sections; a holding area section and a
latrine section. The holding area section is 32.5 feet long by 15.8 feet wide. The latrine section is joined to the
holding section by a door. The latrine section of the detention cell i$ 15.8 fcet long by 15.8 feet wide. In the latrine
there are three stalls that each contain an Iraql style toxlet and a shower system.

c. The fourth detainee, “ told the Mxhtary Police at the Al Taji Iani Police Station that the three
detainees had attempted to escape from the Al Taji Iraqi Police Station by using a pipe from the shower in the
second shower stall to punch a hole in the wall of the latrine. SOEEEREINNY:r has worked for coalition forces as
an interpreter in the past.

e. The MPs removed the three detainecs suspected of atterupting to ¢scape from the Al Taji Detention Cell and
placed them in hand restraints. The prisoners remained in the plastic hand restraints for approximately one hour and
then the hand restraints were removed so the detainees could use the latrine,

f. The MPs at the Al Taji Police Station called the 615 Military Police Company Tactical Operations Center (TOC)
and informed the TOC of the incident. The TOC then notified the Platoon Leader that was responsible for the
station, LT Niles, of the incident.

g. On 30 JUL 03 at approximately 0900D, 1LT Nil¢s atrived at the Al Taji Iraqi Police Station. 1LT Niles
informed WM that he was going to cnter the Detention Cell to look at the damage that was done to the
detention cell. OB cathered several other soldicrs, (N0 QRN ond QNN to cuard the

. detainees while 1LT Niles inspected the damage to the wall in the latrine of the Detention Cell. When the group
entered the detention cell the detainees, approximately four detainecs were placed against the back wall in the large
holding area, VNSNMIGE® was ordered by ILT Niles to pull sccurity on the detainces. GG stood in the
doorway of the latriné keeping eyes on QNI and - in the latrine. 1LT Niles, USUESIMPand 0

WDmm cntered the latrine, 1LT Niles inspected the portion of the wall of the latrine that had been damaged by the
detainees on 29 JUL 03, Aﬁcr conducting a visual inspection 1LT Niles told SSEYINNIP to bring in the three
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ACLU-RDI 964 p.97
| DOD 002029



SUBJECT: Commander’s Inquiry on ILT Glenn A. Niles Jt 615 Military Police Company.

detainees that had allegedly damaged the wall of the latrine, NI =rd (NSRBI scparated the three

detainees that had caused the damagc.- rermained in the large holding area pulling security on the
remaining detainee.

h. When the first detaince entered the Detention Cell, 1LT Niles grabbed the detainee around the neck and pulled
the detainee toward the wall and asked the detainee several times, “Did you do this?” directing the detainee to look at
the hole in the wall of the latrine. He then pushed the detainee toward the back comer of the latrine. He grabbed the
second detaince entering the latrine around the back of the neck in a similar fashion as the first and asked the second
detainee several times, “Did you do this?” dirccting the detainee to look at the hole in the wall of the latrine. 1LT
Niles then pushed the detainee toward the first detainee in the comer of the latrine near the damage to the wall. The
third detainee walked around 1LT Niles and joined the other two detainees in the comer of the latrine near the
damage to the wall. The three detainces were in a line against the wall facing ILT Niles. At this point 1LT Niles
struck the first detaince to enter the latrine in the stomach. When SSESSRE, located in the doorway of the latrine,
witnessed 1LT Niles strike the first detainee, he went to inform “, the platoon sergeant, what had taken
place in the latrine. Then 1LT Niles struck the second detainee in the stomach. ¢SS located behind 1LT
Niles, grabbed 1LT Niles from behind and attempted to pull him away from the detainees. 1LT Niles kicked the
third detainee in the neck and shoulder arca before (Nimtisiiin wis able to remove 1LT Niles from the latrine. Once
UMD 124 pullcd 1LT Niles from the detainees, 1LT Niles proceeded to the MP Office. Sy passed
‘ILT Niles in the hallway on his way to the Detention Cell to try to.determine. what had transpired. i
followed 1LT Niles into the MP Office and closed the door behind'him. He told 1LT Niles, “You had better never
ever put me or rny soldiers in that kind of situation ever again”, and Ny REEEMIas w21ked out of the office.

2. FINDINGS, After interviewing and gathering swom statements from 5 soldiers that were at the Al Taji Iraqi o
Police Station during the incident, I conclude that 1LT Niles did sialtreat three detainees in the latrine of the '
Detention Cell at the Al Taji Police Station. The three soldiers thit were eyc witnesses to the incident all state that

they saw 1LT Niles assault the detainees by striking them with his fist and foot. 1LT Niles stated that he struck the
detainees out of anger due to the damage they had caused to the wall of the latrine and the attempted escape from the
Detention Cell. 1LT Niles lost control of the situation and his actions. 'All of the exhibits associated with this

investigation reference the incident that occurred on 30 JUL 03. : :

.

a. Enclosures 2, 3,4, 5, 6, 7, and 8 state that \uliiiisewy (NSNS (NN GUNRNE—S . SENESS -1d
1LT Niles did enter the Detention Cell at the Al.Taji Iraqi Policg Station on 30 JUL 03.

b. Enclosure 4, and 6 allege that \SUEKERND and $EENSNNERR witnessed 1LT Niles strike three detainees in
various locations on their bodies while he was in the latrine of the Detention Cell at the Al Taji Iraqi Police Station.

c. Enclosure 5 alleges that (EJSWENR witnessed 1LT Niles strike one detainee before he (@eutiilil) exited the
latrine in order to inform the QMMM about what had transpired in‘the latrine of the Detention Facility.

d. In Enclosures 2, 3, 4, and 5NN, SRS, :nd SNy »1 state that the detainees that ILT Niles

struck did not require any additional medical treatment nor did they sustain any visible injuries from the assault.

¢. In Enclosure 8 1LT Niles states that he was overcome by anger and he was not in control of himself or his

actions when he mistreated the detainees in the latrine of the Detention Cell of the Al Taji Police Station on 30 JUL
03.

f. In Enclosures 4, 5, 6, 7, and 8 all soldiers state that they did not feel threatencd by any of the detainees while
they were in the Detention Cell of Al Taji Police Station on 30 JUL 03,

g. In Enclosures 4, 5, and (NGENSRSNE), SERMDNENY ~1d CSNGNNR! sttc that the unit does not have Standing

Operating Procedures to deal with Detainee Misconduct.

3, RECOMMENDATION. I recommend that a formal AR 15-6 Investigation be conducted, and that 1L T Niles be
removed from his troop leading position until the completion of the investigation. Irecommend that 1LT Niles
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SUBJECT: ‘Commander’s Inquiry on ILT Glenn A. Niles Jr, " 615 Military Police Company.

attend anger management classes. I also recornmend that all soldiers in the Battalion, that deal with detainees, get
additional training regarding proper detainee handling procedures.

4. POC is the undersigned at PN -5231.

' Investigating Officer
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DEPARTMENT OF THE ARMY
709th Military Police Baftalion
Baghdad, Iraq
APO AE 09302-1324

AETV-MPB 1 August 2003

MEMORANDUM FOR: (ouuamsny. , Headquarters and Headquarters
Detachment, 709th Military Police Battalion

SUBJECT: Commander’s Inquiry

1. You are hereby appointed to conduct an unofficial investigation and Battalion Commander’s .
Inquiry for the alleged maltreatment of Iraqi prisoners by a U.S. Army officer.

2. It has been alleged that ILT Glenn A. Niles, » 615th Military Police Company,

has mistreated Iraqi prisoners. Your findings will be presented in memorandum format to the
undersigned no later than 8 Angust 2003, S

3. The point of contact for this memorandum is the undersigned at InbSidRaiRRIINY 5235,
4. “WARRIORS!”

Commanding
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9. STATEMENT (Contbrwad)
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AFFIDAVIT
I HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE =>__. [ FULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE

BY ME. THE STATEMENT IS TRUE. I HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE CONTAINING THE STATEMENT. | HAVE MADE THIS
STATEMENT FREELY WITHOUT HOPE OF BENEFIT OR REWARD, WITHOUT THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAWFUL INDUCEMENT.

1Signature of Parson Making Statement)

WITNESSES: Subscribed and swarn to befora me, & person suthorized by law to

administer oaths, this _QL_ day ot &4% X3
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{Typed Name of Parson Admbnist
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DEPARTMENT OF THE ARMY
709" Military Police Battallon
615™ Military Police Company
Unit 28130
APO AT, 09302-1326

AETV-MPC-K 18 SEP 03
MEMORANDUM THRU

Commander 709" Military Police Battalion
Commander 18" Military Police Brigade

FOR Coinmanding General, CJTF-7

SUBJECT: Recommendation of UCMJ Action on 1LT Glenn Niles

1. Request 1LT Glenn Niles be allowed to resign his commission with a General Discharge from
active service in lieu of General Courts martial. Without question 1LT Niles did conduct himself
in an unacceptable manner as an officer. However, his performance prior to and his actions
afterward have convinced me that this officer is worthy of this request.

2. 1LT Niles has been assigned to the unit and served as a Platoon Leader for over 2 years. Prior
to this incident, I have never questioned his judgment, values or ability to serve with distinction.
Prior to this deployment he successfully led his platoon thru 2 company level EXEVALS,
numerous field exercises, and community law enforcement throughout USAREUR. During
combat operations he successfully led his platoon from the front rendering superb results.

3. 1LT Niles did not try to cover up any misconduct on his part and came forward truthfully
disposing all that happened in the incident. His open admissions show that he is willing to accept
responsibility for his actions,

4. 1LT Niles needs to be punished for his actions. However, I request that the punishment not be
one that will significantly impact on his livelihood for the rest of his life. Prior to entering the
Army 1LT Niles served as a counselor for abused children, where he helped over 100 families and

was truly an asset to society. A federal conviction from a Courts Martial will ultimately severely
impact his ability to perform again as a counselor as well as give back to society.

5. POC for this action iseMESgNS ~! (UMD 5321,

Commanding
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DEPARTMENT OF THE ARMY
709th Military Police Battalion
Baghdad, Iraq
APO AE 09302-1324

23 SEP 03
MEMORANDUM THRU Commander, 18" MP BDE
B ‘FOR Commanding General, CJTF-7 e
SUBJECT: Recommendation of UCMJ Action on 1LT Glenn Niles
1. I request that you allow 1LT Glenn Niles to resign his

commission with a General Discharge in lieu of General Court Martial. I do

not condone the actions of 1LT Niles but I am compelled to ask for leniency
in this case.

2. The actions 1LT Niles took on the day in question were inappropriate and
there is no excuse for his conduct. I ask that you consider the
circumstances surrounding the incident and 1LT Niles’ past performance. 1LT
Niles and his platoon put their heart and soul into the Taji Police Station:
They personally cleared debris from the police station prior to contract work
beginning and supervised every detail of renovation. 1LT Niles committed
himself to the mission at hand. His dedication was not for his benefit, it
was for the benefit of the Iraqi Police and the Iraqi citizens in general.
1LT ‘Niles got mad because detainees had destroyed part of the renovated.. -
detention cell, an area that had extensive contract work completed. He was
frustrated because he saw the hard work that he supervised get destroyed.

3. 1LT Niles is a passionate young officer. He made a mistake and he took
responsibility for his actions. He has been removed as a platoon leader and
moved to a staff position and continues to provide outstanding service to the

soldiers he serves.
4. I hope that you will consider these facts and also recognize that the

possibility of a Federal conviction will severely impact on this young man’s
future. .

! 5. The point of contact is the undersigned, ‘) w

Commanding
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DEPARTMENT OF THE ARMY
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
OFFICE OF THE STAFF JUDGE ADVOCATE
APO AE 09114

- ABTV-BGJA JUN 2 e

MEMORANDUM FOR Commanding General, Seventh Army Training Command, APO AE 09114
SUBJECT: Pretrial Advice on Disposition of Court-Martial Charges, 1LT Glenn A. Niles Jr.,
. 315th Military Police Company, APO AE 09114

1. Thave reviewed the charge sheet and evidence indicated in the report of investigation in the subject
case. The following constitutes my advice in accordance with the provisions of Article 34, Uniform

Code of Military Justice, and Rule for Courts-Martial 406, Manual for Courts-Martial, United States,
2002. '

2. Legal Conclusions. After a thorough review of the charge sheet and report of investigation, I have
reached the following legal conclusions:

a. Each specification alleges an offense under the Uniform Code of Military Justice.

b. The allegation of cach offense is warranted by the evidence indicated in the report of investigation
conducted in accordance with the provisions of Article 32, Uniform Code of Military Justice, and Rule
for Courts-Martial 405, Manual for Courts-Martial, United States, 2002.

¢. There is court-martial jurisdiction over the accused and the charged offenses.

3. Recommendation. The Investigating Officer recommends this case be disposed of with a General

Officer Memorandum of Reprimand. Idisagree. Irecommend the charges and their specifications be
referred to the general court-martial convened by Court-Mattial Convening Order Number 1, this

headquarters, dated 25 February 2004.

Staff Judge Advocate

The recommendations of the-Staff Judge Advocate : lisapproved).
w4 .
T LS /(

BERY M. WILLIAMS
prigadigr General, USA .
Copxfianding JUN 2 =g
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DEPARTMENT OF THE ARMY .
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
UNIT 28130
APO AE 09114-8130

AETT-CG JUN 2 oo

MEMORANDUM FOR 1LT Glenn A. Niles Jr., (RSB 615th Military Police Company, APO AR
09114 |

" SUBJECT:, Referral of Court-Martial Charges, 1LT Glenn A. Niles Jr., 515th Military
Police Company, APO AE 09114 -

The charges and their specifications, preferred on 30 September 2003, are referred to the general court-

martial convened by Court-Martial Convening Order Number 1, this headquarters, dated 25 February
2004.

R ¢

Ry

. WILLIAMS

Conding
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COURT-MARTIAL CHARGES TRANSMITTAL FORM
PART | -

TO: FROM: DATE:

Court-Martial charges against the following named individual are forwarded and Enclosed. Witness
statements, any evidence of previous misconduct, and the accused's ERB are attached. Soldieris
not pending chapter action UP AR 635-200. '

NAME: NILES, Glenn A., Jr. RANK: 1LT/02 SSN

UNIT: 615th Military Police Company, APO AE  09114-3700

Recommend:
( ) Summary Court-Martial ( ) Special Court-Martial
( ) BCD Special Court-Martial ( ) General Court-Martial
NAME OF COMMANDER SIGNATURE OF COMMANDER
PARTHI |
TO: FROM: DATE:
| have reviewed the attached charges, documents, and Article 32 (i applicable) and
(recommend)(direct).
( ) Summary Court-Martial ( ) Special Court-Martial
( ) BCD Special Court-Martial ( ) General Court-Martial
NAME OF COMMANDER - SIGNATURE OF COMMANDER
PART Il
TO: Commander, 7th Army FROM: Commander, 100th Area DATE:
Training Command, APO AE Support Group, APO AE 09114 121 HAY 2004
09114
| have reviewed the attached charges, documents, and Article 32 (if applicable) and

(recommend)(direct). -

() maryc urt-Martial () Speclal Court-Martial ther é;&f‘gé Z&]

() BCD $pecidl Court-Mhrtial () General Court-Martial
SIGNATURE OF COMMANDER

e -

, Commanding
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For use of this form, see AR 190-45; the proponent agengy is ODCSOPS
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9. STATEMENT (Continued)
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AFFIDAVIT

» HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE

'I
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE_45" |, 't FULLY

BY ME. THE STATEMENT IS TRUE. | HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTYOM OF EACH PAGE

CONTAINING THE STATEMENT. | HAVE MADE THIS STATEMENT FREELY WITHOUT HOPE OF BENEFIT Of REWARD, WITHOUT
THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFL Y
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' AFFIDAVIT
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9, STATEMENTY (Continued)

AFFIDAVIT , -

1, « HAVE READ OR HAVE HAD REAL “C . .. TATEMENT
WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE_ 2| . | FuLLY UNDERSTAND THE CONTENTS ¢ ©* - " “TEMENT MADE
BY ME. THE STATEMENT IS TRUE. | HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED * 4t - 3 - ACH PAGE
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For use of this form, see AR 190-46; the proponent agency is ODCSQPS
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AUTHORITY: Title 10 USC Section 301; Title § USC Section 2951; E.O. 9397 dated Novamber 22, 1943 (SSN).
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9. STATEMENT (Continued)

STATEMENT OF _m_ TAKEN AT 7ZAN1__ M (CE SIANOA) DATED -zovw&l

.. WITNESSES:

AFFIDAVIT

WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE =2

BY ME. THE STATEMENT IS TRUE. | HAVE INITIALED
CONTAINING THE STATEMENT. | HAVE MADE THIS STATEME
THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE

» HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
» | FULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE
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.STATEMENT OF j/‘?}ﬁ J/éﬂ//l /

9. STATEMENT (Continued)

TAKEN AT Mé@/_ DATED __& /@5 2293

| kA s,

AFFIDAVIT

WHICH BEGINS ON PAGE 1, AND ENDS ON PAGE 2.

WITNESSES:

CONTAINING THE STATEMENT, | HAVE MADE THIS STATEMENT FREELY WITHOUT HGPE
"“THREAT OF PUNISHMENT, AND WITHOUT COERCION, UNLAWFUL INFLUENCE, OR UNLAW

+ HAVE READ OR HAVE HAD READ TO ME THIS STATEMENT
| FULLY UNDERSTAND THE CONTENTS OF THE ENTIRE STATEMENT MADE

BY ME, THE STATEMENT IS TRUE. | HAVE INITIALED ALL CORRECTIONS AND HAVE INITIALED THE BOTTOM OF EACH PAGE

OF BENEFIT OR REWARD, WITHOUT
FUL INDUCE!

{Signature of Person

Subscribed and sworn to belors me, a poyson authorized by law to
adminisger oaths, th)
a

tLCANA (oA /

i3
e,

ORGANIZATION OR ADDRESS

Iministering Oath}

{Typed ‘r“lame of Pegson Administering Oath)

ORGANIZATION OR ADDRESS

s /S (A7
G3336
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WIS

RIGHTS WARNING PROCEDURE/WAIVER CERTIFICATE
For use of this form, s60 AR 190-30; the proponent agency is ODCSOPS

DATA REQUIRED BY THE PRIVACY ACT

AUTHORITY: Title 10, United States Code, Section 3012(g)
PRINCIPAL PURPOSE: To provide commanders and law onforcement officials with means by which information may be accurately identified.
ROUTINE USES: Your Social Securlty Number is used as an additional/alternate means of identification to facllitate filing and retrleval,
DISCLOSURE: Disclosure of your Social Security Number is voluntary. Q [ )
i Lo
1. LOCATION 2, DATE W 3. TIME Fy" 4.  FILE NO.
BAshalac), Treg CAUG 2005 | /01Kl
5. NAME (Last, First, MiJ ! 8.  ORGANIZATION OR ADDRESS
NHes, 2" Glonn B
8. |eN 7. GRADE/STATUS
P — D2 /LT (15~ mP (‘(\m,\()alj;) APs A1 02

PART | - RIGHTS WAIVER/NON-WAIVER CERTIFICATE!
Section A. Rlghts '

The investigator whose name appears balow told me that he/she Is with the United States Army . M TRy 4—/ (2ol

and wanted to question me abgut the following offenss(s) of which | am .
suspectedfaccused; QA LM Clpvariey

Baforgyhe/she asked me any questions about the offense(s), however, he/she mada it clear to me that | have the foliowing rights:
1.9 o not have to answer any quastion or say anything.

2 nything | say or do can be used as evidence against me in a crimina) trial.

3 or porsonnel subfect othe UCMJ | have the right to talk privatoly 10 a lawyer before, during, and after yuestioning and to have a fawyer presont with me
during questioning. This lawyer can be a civillan lawyer | arrange for at no expense to the Government or a military lawyer datailed for me at no expense to me,
or both,

- o" -
(For civilians not subject to the UCMJ) | have the right to talk privately to a lawyer bofore, &urlng, and after quastloning and to have a lawyer present with
me during questioning. | understand that this lawyer can be one that } arrange for at my own expense, or if | cannot afford a lawyer and want one,
will be appointad for mo before any guestioning begins,

4. {t1 am now willing to discuss the offansals) under Investigation, with or without a lawyer prasent, | hove o right to stop answering questions at any time, or
spesk privatoly with a lawyer beforo answering further, aven if | sign the walver below,

a lawyer

5.  COMMENTS (Continue on reversa sida)

Section B, Walver

| understand my rights as stated above. | am now willin

0 to discuss the offense(s) under investigation and make a statement without tatking to a fawyer first and without
having a lawyer present with me. .

WITNESSES (If available)
la. NAME (Type or Print)

3. SIGNATURE OF INTERVIEWEE

b. ORGANIZATION OR ADDRESS AND PHONE

2a,  NAME (Type or Print) 5. TYPED NAME OF INVESTIGATOR

b.  ORGANIZATION OR ADDRESS AND PHONE 6.  ORGANIZATION OF !NVESTIGATO

709 /e %Y m@%ﬂdw//

Sectlon C. Non-walver

1. { do not want to give up my rights
3 twantatawyer 0O

f do not want to bw quastioned or say anything C O 3 3 6 4

2. SIGNATURE OF INTERVIEWEE

ATTACH THIS WAIVER CERTIFICATE TO ANY SWORN STATEMENT (DA FOAM 2823) SUBSEQUENTLY EXECUTED BY THE SUSPECT/ACCUSED
DA FORM 3881, NOV 89 EDITION OF NOV 84 IS OBSOLETE

USAPA 2.01
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PART Il - IGHTS WARNING PROCEDURE

THE WARNING /
TRERIIGHoNT™ A % rprmpry

1. WARNING - Inform the suspact/accused of: d / can be a clvilian you arrange for at no expenao to the Government or a military

2. Your officlal position. Ja/prnviGasiat </ Foa. [ lawyer datailed for you at no axpense 1o you, or both.”

L b

b. Nature of offense(s). /ﬂ"r 9T (ahTTy -or.

¢. The fact that he/she Is a susps {For chlians not subjsct to the UCMJ) You have the right to talk privately ta a
2. RIGHTS - Advise the suspect/accused of his/her rights as follows: lawyer baldwg, during, and alier questioning and to have a lawyer present with

“Dofore | ask you any quastions, you must understand your rights.”
8. "You do not have to answer my questions or say anything."

b. “Anything you say or do can be used as evidence sgninst you in a
criminat tria).” .
c¢.  (For personnel subjact to the UCMJ} "You have the right to talk

privately 10 a lawyer befora, during, and after questioning and to
have a lawyer present with you during questioning. This fawyeor

oxpense, of if you calagt afford a lawyer and want one, a lawyer will be
eppalnted for you before ahy, questioning bogins.*

d. "It you sre now willing scuss the off; (s} under Investig
with or without a lawyer pres you have a right to stop answaring
questions at any time, or speak pn) ly with a lawyer before
answaering further, even if you sign a w certificato.*

Make certain the suspoct/accused fully understands his, ghts,

THE WAIVER

*0o you undarstand your rights?*

{If the suspect/accused says *no,” detarmine what is not understood, and It
nacessary rapeat the appropriate rights advisemant. If the suspect/accused says
“yes," ask the faollowing question.)

"Have you ever requested a lawyer after belng read your rights?*

{if tha suspect/accused says "yes,* find out \:l_'lﬂn.al‘ld wm&v It the request
was recent fi.o., fawer than 30 days ago), obtaln legal advice whather to
continue the Interrogation, If the suspect/accused says “no,” or It the prior
request was not recent, ask him/er tha following question.)

1-"00 you want a lawyer at this llmo?"
{if the suspect/accused says “vos," atop the questioning until ho/she has a ,
lawyer, If the suspect/aciusad says *ne,” agk him/har the following question.}

"At this tims, are you willing 10 discuss the offensa(s) under invaestigation and
make a statement without talking 10 8 fawyer and without having a lawyer
presont with you?® (if the suspect/accused says “no, " stop the interview snd
have him/her road and sign the non-walver saction of the walver certificate on
tha other side of this form. If the suspect/accused soys “yes,” have him/hor read
and sign rhg‘ walver section of the waiver certificate on the other side of this
form.}

SPECIAL INSTRUCTIONS

WHEN SUSPECT/ACCUSED REFUSES TO SIGN WAIVER CERTIFICATE: If the
Juspect/accused orally walves his/her rights but refuses to sign the waiver
cartificata, you may pracead with the quastioning, Make notatlons on the
waiver cortificate ta the effect that ha/she has stotad that he/she understands
his/her rights, does not want a lawyer, wants to discuss the offensa{s} under
Invastigation, and refuses to sign tho walver certificate.

IF WAIVER CERTIFICATE CANNOT BE COMPLETED IMMEDIATELY: In all cases
tho walver certificate must be completad as soon as possible. Every effort
should be made to complote the walver certificate before any quostioning
begins. If the walver certificate cannot be completed ‘at once, as in the case of

streot Intarrogation, completion may be temporarily postponod. Notes should ba
kept on the circumatances,

FRIOR INCRIMINATING STATEMENTS:
1.1 the supsect/accused has made spontaneous Incriminating statements
beigra being property advised of hismer rights he/she should ba told that
such statements do not ohligate him/her 10 answer further quastions.

2. If the suspoct/accused was questloned as such olther without being advised
of his/hor rights or some quastion exists as to tha propriety of the first
statement, the accussd must ba so advised. The office of the gerving Staff
Judge Advocate should bs contacted for assistance in dratting the proper
rights advisal,

NOTE: M 1 or 2 applins, the tact that the suspect/accused was advised

accordingly should by noted In the comment saction on the waiver

certificate and initialud by the suspsct/accused,

WHEN SUSPECT/ACCUSED DI1SPLAYS INDECISION ON EXERCISING HIS OR
HER RIGHTS DURING THE INT ERROGATION PROCESS: If during the
interrogation, the suspoct dispiays indecision sbout requesting counsel (for
exampla, "Maybe | should et a lawyar.”), turthor questioning must cease
immediately, At that peant, yo . may question tha suspect/accused only
concernirig whather ha o1 sho dosiras to waive counsel. The questioning may not
be utilized 10 discourags & suspect/aceused from oxerclalng hisiher rights. (For
axample, do not make such camments as "if vou didn't do anything wrong, you
shouldn’t need an attorney.”) '

COMMENTS (Continuad)
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2LT Niles performance has been extremely tional. As a platoon leader of 32 soldiers platoon, he .
successfully provided direction and oversight with excellent result. A iFeax leader, he inspired his soldiers to get
a first time go during the most recent M4 ualification range. 2T Niles is an excellent officer with unlimited
. mnﬁnlgfor position of higher responsibilitics. 2LT Niles is an?qgﬁg_:l‘essive. dedicat'of;tgglﬂ motivated-and a
' working Platoon Lender who gets the mission accomplished. 2LT Niles coordi planned, resourced
and executed cﬂ'ec_livg_n;nhc‘lj_ng oxercises for his platoon, Ieading to his platoon's xunccsstfm:ing!hec
EXBVAL. Thé Obsciver Conteoller lemented 2LT Niles for his pgmoon's rmance, and his soldicrs
Ievel of motivation during the Compac:yn%vaL. 2LT Niles maintained one red percent weapons
ﬁualiﬁcaﬂon fate in his platoon, in addition to maintainin g complete-acconntability of his platoon's ﬂilz{ment.
Ie also ensured that his platoon's equipment was al mission capable. He planned and executed
qualification mnges. As the unit's NBC Officer anm,.,mom Officer, he ias ensured that all the weapon
systems and the NBC equipment are seryiceable, Promoted him to First Lientcnant, groom for the ‘Military
Police Captain's Career Course and company command, * :

B

imm:mw&mummwmmwvmnmmmr roR . TRty €27 BRI
A .
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FANT V1 BTERKMRIATE RATER

PART YW TR SATER
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o of i scor | 2LT Niles performance during this rating period has been nothing short of '
mm"‘“"mmf outstanding. Despite the high OPTEMPO, Glenn Niles has managed to lead, train

hdellellioci and care for his soldicrs in a totally professionnl snd compreliensive mamner. He

shored up soldier weaknesses and sustained proficiency throngh well planned and
CENTEROFMASS flawlessly implemcnted training. He has improved his platoon's morale through

leadership and by demonstrating an abiding origntatipn of care for soldiers. Send

ROz 207 NUES GLENN A to a challenping company command immediately following attendance at the
Captains’ er Course. Unlimited potential, .

' SR: LTC WARD KENNETH M
DAYE: 2002 08 15 i
TOTAL RATINGS: 14 LW:M\‘ﬁmpmm%mmmmmmmummmm

RATINGS THIS OFFICER: 1

Compargy Commandct, Battation Assistant §3, Battalion S1.

1
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_E—_) v NILES, GLENN A. e PeroD COVENZ=-=2020710 = 20030709 f-
+ S PANTY - PERTORMANCE AND POTERTIAL EVALURTION (Rater) -
». EVALUATE YHE RATLD OFFICER'S PERFORMANCE DURTNG THE RATING PERIDD AND HISTER POTENTIAL FOR PROMOTION
[3¢]  owrstanom perrorseance, ]  sansiactor penronmance, [}  unsamsracrony renronmanc, OTHER
MUST PROMOTE PROMOTE DO NOT PROMUTE (Exglaint

executed a rigorois pre-deployment training cycle that enable his platoon to receive all "T" ratings during their
"Qperation Iragi Freedom". While deployed he successfully planned
and conducted aver 20 convoy security missions, 7 cordon.and searches and performed Mancuver and Mability
Support operations in an area over 100 squate kilometers rendering Sl'ljlet.b results. He also led his platoon
through 7 platoon level JUMP TOC. operations in less than 40 days. Upon his plataons entry into Baghdad he
aggressively took charge of and put into operation.2 Iraqi police. stations helping to make the city a more secure
place to live, ‘ :

1E.T Niles has unlimitcd'%potential. Continue to groom him and upon piomotion assign him as the commander of
a Corps Support Military Police company -
Vi

¢ HINTHFY ANY UNOUE PROTTSSIONAL SKILLS DR AREAS OF EXPLRTISE OF VALUE T0 THE ARy THATYHAS DFFIEER POSSESSLS. FONARMY EBMFENTIVE EA,':T[BDRV €FF THROUCH t
LYC_ALSD INCATE A POTENTIAL CARESRFIELD EOR FUTURE SEAILE. . . !

Will serve the Army best in Operational Career Ficld J1A / MP

PART Vi - INTERMEDIATE RATER

PART Vit -SENIOR BATER

@ [YALUATE THE RATED OFFICEA'S PROMOTION POTENTIAL TO THE NCXT HIGHER GRADE | curently sentor sate l 4 officertal in itvs paade
. A tymlvind 1A Fores 67.0.4 0 O repect i 0g tviliation and yevcer
X1 oesvauunen [T]  runyovaunco L1 vonoreromore  [T] oriteR mmsinsuen o [XI™ [ %emaee
. POCCNTIAL COMPARED WITH GEFICERS SEMOR RATED IN SAME | ¢_COMMENT ON PERORMANCEPAYENTIAL
GRAGE OVERPRITEO oY Oy ILT Glenn Niles has lcad his platoon, under combat conditions, exceptionally

well. He has proven himself uniquely competent - hoth technically and tactically,
no doubt the reason his platoon enjoyed enormous success during Operation Iraqi

ABOVE CENTER OF MASS Freedom. Physically and mentally tough, Glenn is absolutely mission oriented
[ Comtmsiiimiy ity and a leader that inspires-his troops to perform at their very best. A talented
Warail S0% o el op o officer who should be promoted to Captain and selected to command a Corps or
: Division MP Company.--Great Potential, ‘ R
- BX]  centenormmss
[T]  CeLowcenTeR of Mass
RETAIN
[:] BELOW CENTER OF MASS ALUIST 3 UTURE ASSIGRMCNTS FoR WHICH THIS GTFIGEN 1S GESY SUNTED. FOR ATMY COMPETITIVE CATECORT o7 THROUEHLTC,
00 NOY RETAIN ALSUINDICATE A POTENTIAL CAREER FIELD FDR FUTURE STAYICE.
~2 309
+ 003303
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VI, Vilseck Branch Office
.APO AE 09112

7 September 2004

Headquarters, 280" PSB

Dear (IR

Fam writing this memorandum as part of my continuing representation of LT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, ILT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record, [ am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW Rule for
Court Martial (RCM) 1107(c)2)(A). 1 will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede ILT Niles future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have even more serious consequences. For

instance, |LT Niles will likely be unable to use his Masters in counseling because he would have a
record.

I feel that a criminal conviction is unjust in this case. OF course, LT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that ILT Niles* misconduct should never have been brought to a court martial. My goal is to

. convince the Commanding General of that with my petition for clemency. 1LT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give 1LT Niles a
real chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a reccommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do | desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and I need your help. A letter from you as a panel member that heard all the facts in this case

supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and I thank you for your consideration ‘of this request. Fam available to discuss this matter

with you any time if you desire to contact me. 1 can be reached on orin
the office atd—219l. You can also contact me by email at us.army.mil. If you are

willing and wish to make a clemency recommendation for 1LT Niles, please let me know and I will
coordinate the logistics to make it happen. :

Very Respectfully,

CF:
OSIJA, 1st Infantry Division

033370

Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VI, Vilseck Branch Office
APO AE 09112

7 September 2004

Headquarters, Combat Maneuver Training Center

Dear QREENG

I am writing this memorandum as part of my continuing representation of LT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, ILT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. I am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW-Rule for
Court Martial (RCM) 1107(c)(2)(A). T will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede 1LT Niles’ future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. 1t will also eliminate many other options that he would have within
the military. As acivilian, however, this conviction will have even more serious consequences. For
instance, | LT Niles will likely be unable to use his Masters in counseling because he would have a
record,

I feel that a criminal conviction is unjust in this case. Of course, ILT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that 1LT Niles’ misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. LT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give ILT Niles a
rcal chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do | desire to get any inside information related to your deliberations. Simply stated,
1LT Niles and I need your help. A letter from you as a panel member that heard all the facts in this case

supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction, .

ILT Niles and I thank you for your consideration of this request. I am available to discuss this matter

with you any time if you desire to contact me. ! can be reached on orin
the office am You can also contact me by email a JDus.army.mil. If you are
willing and wish to make a clemency recommendation for 1LT Niles, plcase let me know and 1 will

coordinate the logistics to make it happen.

Very Respectfully,
A

Trial Defense Counsel

CF:
OSJA, st Infantry Division

03371
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DEPARTMENT OF THE ARMY
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
UNIT 28130
APO AE 09114-8130

AETT-CG APR 2.6 2004

MEMORANDUM FOR Qg U .S. Army Trial Defense Service, Vilseck Branch
Office, APO AE 09114

SUBJECT: Request for Expert Assistance in the Casc of United States v. 1LT Glenn A. Niles,
Jr.

Your request for appointment of SR A . [ ndstuhl

Regional Medical Center, as an expert assistant and member of the defense team in the case of
U.S. v..1LT Glenn A. Niles, Jr, is approved.

603372
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VII1, Vilseck Branch Office
APO AE 09112

REPLY TO
ATTENTION OF:

AETV-BGJA-V-TDS 19 April 2004

MEMORANDUM THRU Staff Judge Advocate, Headquarters, 1st Infantry Division.
APO, AE 09036

F OR Commander, 7th Army Training Command (General Court Martial Convening
Authority), APO, AE 09114

SUBJECT: Request for Expert Assistance — United States v. 11.T Glenn A. Niles, 615th
Military Police Company, APQ, AE 09114

L. 1ILT Glenn A. Niles, the accused in the above-pending General Court Martial, requests
the appointment of' ) , Landstuhl Regional
Medical Centcr, as an expert assistant to the Defense in the above matter. 1LT Niles

further requests thaEMNESRbe designated as a member of the Defense team under
U.S. v. Toledo, 25 M.J. 270 (C.M.A. 1987)

2. A military accused has, as a matter of Equal Protection and Duc Process, a right to
expert assistance when necessary to present an adequate defcnse. U.S. v. Garries, 22 M.J.
288 (C.M.A. 1986); U.S. v. Robinson, 39 M.J. 88 (C.M.A. 1994), citing Britt v. Notth
Carolina, 404 U.S. 226 (1971) and Ake v. Oklahoma, 470 U.S. 68 (1985). “The Equal
Protection Clause, the Due Process Clause, and Caldwell v. Mississippi, 470 U.S. 68
(1985); the Code; and the Manual provide that service members are entitled (o expert
assistance when nccessary for an adequate defense. This right extends from the
investipative stage through the appellate process.” See. U.S. v, Johnson, 39 M.J, 88. 89
(C.M.A. 1994). Failure to employ this expert assistant would effectively deprive ILT
Niles of his ability to present a defense in this casc and would deny-him a “[m]eaningful
access to justice.” Ake v. Oklahoma, 470 U.S. 68 (1985). '

3. This expert assistance is both relevant and necessary. [LT Niles is accused of
maltreatment of Iraqi prisoners during a brief period in the midst of a highly stressful
combat deplayment. His mental state at the time of the alleged offenses is critical to
determining his degree of culpability. As his defense counsel, my ability to adequately
prepare his defense will be compromised without the type of expert assistance requested.
Further, the Defense cannot communicate freely with the expert on issues relating to the

preparation of 1LT Niles® defensc unless he is designated as a member of the Defense
team under Toledo.

003373
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AETV-BGJA-V-TDS
SUBJECT: Request for Expert Assistance - United States v. 1LT Glenn A, Niles, 615th
Military Police Company, APO, AE 09114

4, Thank you for your consideration of this re

quest. POC is the undersigned at (ilp
Q2191 or via email at qyEEEEER@cmtymail.100asp. army.mil,

cC:

= Trial Defense Counsel

003374
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DEPARTMENT OF THE ARMY
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
APO AE 09114

AETT-CG AUG 4 2008

MEMORANDUM FOR First Licutenant Glenn A. Niles, Jr, SRR 515, Military Police
Company, 409th Base Support Battalion, APO AE 09114

SUBIJECT: Request for Deferment of Forfeitures

Effective today, pursuant to Article 57(a)(2), UCMI, I defer adjudged forfeitures until such time
as I take action on this case,

Commanding ‘ o

CF: 1006th Finance Det.

C03376
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“DEPARTMENT OF THE ARMY

UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VIII, Vilseck Branch Office
APO AE 09112
- REPLYTO
ATTENTION OF:
AETV-BGJA-V-TDS . 22 July 2004

MEMORANDUM FOR Commander, 7th Army Training Command, APO AE 09114

SUBJECT: Request for Deferment of Adjudged Forfeitures, 1LT Glenn A. Niles, Jr..
. "3, 615th Military Police Company, APO, AE 09114

1. On 1 July 2004, at a General Court Martial in Vilscck, Germanywmy client, ILT

Glenn A. Niles, Jr., was convicted of conduct unbecoming an officer and gentleman. His
adjudged sentence was to be reprimanded and to forfeit $1,003/month for 12 months.

2. On behalf of my client, I respeetfully request that you defer 1LT Niles® adjudged
forfeiture of pay until action is taken on his case IAW your authority granted by Article
57, UCMJ. ILT Niles has a spouse and three young children that rely exclusively on his

income to meet their day-to-day needs. A deferment until action would help alleviate the
financial hardship on the Niles family.

3. Should you have questions or concerns please do not hesitate to contact me at n-

Defense Attorncy

033377
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' DEPARTMENT OF THE ARMY REPORT OF RESULT OF TRIAL

For use of this form, sea AR 27-10; the proponent agency is OTJAG

TO: Commander M/B
Ist Infantry Division
Office of the Staff Judgt. Advocate

ARG AL Q903G . :

1. Notification under R.C.M. 1101 and AR 27-10, paragraph 5-30 is hereby given in the case of the

United States v. First Licutenant Glenn A, Niles. Junior,nElnmmd, 615th Military Police Company.
APO AE 09114,

2. Trial by General Court-Martial on 01 July 2004, at Rose Barracks Court Room, Vilseck, Germany

convened by Court-Martial Convening Order Number |, Headquarters, Ist Infantry Division, APO AE
09036.

3. Summary of offenses, pleas and findings:

CH ART UCMJ SPEC BRIEF DESCRIPTION OF OFFENSE(S) PLEA FINDING
I 93 1 In that ILT NILES, at or ncar Al Taji Police NG NG
Station, Baghdad, Iraq, on or about 30JUL03,
were cruel toward and did maltreat (RS
a person subject to his orders, by
striking him in the stomach with a closed fist.

2 In that 1T NILES, at or near Al Taji Police NG NG
Station, Baghdad, Iraq, on or about 30JUL03,
were cruel toward and did maltreat Sl
ERED . 2 person subject to his orders, by
striking him in the stomach with a closed fist.

3 Inthat ILT NILES, atornear Al TajiPolice NG NG
Station, Baghdad, Iraq. on or about 30JULO3,
were criel toward and did maltreat (R

SRS, 2 person subject ¢o his orders, by
kicking him in the shoulder.

11 133 The In that LT NILES, did. at or near Al Taji G G
Police Station, Baghdad, Iraq. on or about
30JULO3, while a platoon leader in the
615th MP Co., and in the presence of (P
,and

GnhnsiatE MRS
QRS v rong(ully and dishonorably
grab \EERENNEND by the neck and strike
him in the stomach with a closed fist, wrongfully
and dishonorably strike
in the stomach with a closed fist, and while
beiny detained by (R
wrongfully and dishonorably kick Qi

in the shoulder, all to the disgrace
of the Officer’s Corps, and the Armed Forces.

033378
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Now? AP 3 s es e e m e -

CONTINUATION SHEEY OF DA Form 4430, SEP 2002, Pertaining to U.S. v First

Lioutenant Glenn A. Niles Junior, , 616th Military Police Company, APO AE
09114

4. SENTENCE: To be reprimanded and to forfeit $1003.00 pay per month for 12 months.

5. Date sentence adjudged and effective date of any forfeiture or reduction in grade (YYYYMMDD):
20040701 (sew UCMY Articles 57-580 and R.C.M. 1101.)

6. Contents of pretrial agreement concerning sentence, if any: The accused offer to plead guilty to the
Charges and Specifications us stated in the Offer to Plead Guilty, and offer to abide by the other teims
and conditions sct forth in the Offer to Plead Guilty, provided the Convening Authority agrees to
disapprove any conflinement adjudged in excess of 45 days.

7. Number of days of presentence confinement, if any: None

8. Number of days of judpe-order administrative credit for presentence confinement or restriction
found tantamount to confinement, if any: None

9. Total pre-sentence confinement credit toward post-trial confinement: None
10. Numes(s) and SSN(s) of companion accused or co-accused if any: None
11. DNA processing IAW 10 U.S.C. 1565 Is not required.

12. Conviction(s) does not require scx offender registration IAW 42 U.S.C. 14071,

CF:

Cdr. 615th MP Co.
Cdr, Det B, 106th Finance Trial Counsel
Trial Counsel

Defense Counsel

DA FORM 4430, SEP 2002 DA FORM 4430-R, MAY 87, IS OBSOLETE
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE

Region VIN, Vilseck Branch Office
APO AE 09112

7 September 2004

Headquarters, | 1th Aviation Regiment

Dear (mmnuiile:

I'am writing this memorandum as part of my continuing representation of LT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client,

As you learned at his court-martial, ILT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. | am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to sct aside this conviction IAW Rule for
Court Martial (RCM) 1107(c)(2)(A). T will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede 1LT Niles® future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have cven more serious consequences. For
instance, 1L T Niles will likely be unable to use his Masters in counseling because he would have a
rccord. '

I fecl that a criminal conviction is unjust in this case. Of course, ILT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belicfis that ILT Niles® misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. ILT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give 1LT Niles a
real chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do I desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and I nced your help. A letter from you as a panel member that heard all the facts in this case

supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and I thank you for your consideration of this request. | am available to discuss this matter
with you any time if Kou desire to contact me. | can be reached on R o

the office at -2191. You can also contact me by email 21 (eI ()us.army. mil. If you are
willing and wish to make a clemency recommendation for 1LT Niles, please let me know and 1 will

coordinate the logistics to make it happen.

Very Respectfully,

CF: Sy

‘OSJA, Ist Infantry Division Oy A6 ()
Trial Defense Counse! GJ 3 3 8
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VIil, Vilseck Branch Office
APO AE 09112

7 September 2004

Headquarters, Combat Maneuver Training Center

Dear \E—

I am writing this memorandum as part of my continuing representation of | LT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, 1LT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. I am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW Rule for

Court Martial (RCM) | 107(c)2)(A). 1 will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede 1LT Niles’ future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. .As a civilian, however, this conviction will have even more serious consequences. For

instance, | LT Niles will likely be unable to use his Masters in counseling because he would have a
record.

I feel that a criminal conviction is unjust in this case. Of course, ILT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not moral ly or ethically plead not guilty when he knew he did it. My
belief is that 1LT Niles’ misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. ILT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give LT Niles a
real chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do I desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and 1 need your help. A letter from you as a panel member that heard all the facts in this case

supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and I thank you for your consideration of this request. | am available to discuss this matter
with you any time if you desire to contact me. | can be reached on my rin
the office atQUEEEEEN-2191. You can also contact me by email atm@@w. If you are
willing and wish to make a clemency recommendation for 1L.T Niles, please let me know and [ will
coordinate the logistics to make it happen.

Very Respectfully,

CF: SEEE e a
OSJA. Ist Infantry Division I 93381

Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VI, Vilseck Branch Office
APO AE 09112

7 September 2004

Headquarters, 7" Army Training Command

Dear S\

Iam writing this memorandum as part of my continuing representation of ILT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, LT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. | am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW Rule for
Court Martial (RCM) 1107(c)(2)(A). 1 will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede ILT Niles’ future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have even more serious consequences. For
instance, 1LT Niles will likely be unable to use his Masters in counseling because he would have a
record,

I feel that a criminal conviction is unjust in this case. Of course, 1LT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that 1LT Niles” misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. 1LT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to cotrect this and give ILT Niles a
real chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do I desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and I need your help. A letter from you as a panel member that heard all the facts in this case
supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and I thank you for your consideration of this request. Iam available to discuss this matter
with you any time if you desire to contact me. I can be reached on my or in

the office at (NP 2191. You can also contact me by email at R Q)us army. mil, If you are
willing and wish to'make a clemency recommendation for 1 LT Niles, please let me know and I will

coordinate the logistics to make it happen.

IR,

CF:
OSIA, 1st Infantry Division
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DEPARTMENT OF THE ARMY -
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Ragion VI, Vilseck Branch Office
APO AE 09112

I

7 September 2004

Headquarters, 98"7 ASG
Dear (N

I'am writing this memorandum as part of my continuing representation of 1LT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client. :

As you learned at his court-martial, ILT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. | am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW Rule for
Court Martial (RCM) 1107(c)(2)(A). 1 will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede LT Niles’ future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have even more serious consequences. For
instance, | LT Niles will likely be unable to use his Masters in counseling because he would have a
record.

I feel that a criminal conviction is unjust in this case. Of course, ILT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that 1L'T Niles’ misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. ILT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give ILT Niles a
real chance to “soldier back” from this incident and advance.

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do | desire to get any inside information related to your deliberations. Simply stated,
1L.T Niles and | need your help. A letter from you as a panel member that heard all the facts in this case
supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and [ thank you for your consideration of this request. | am available to discuss this matter
with you any time if iou desire to contact me. I can be reached on m orin

the office at 2191. You can also contact me by email at OUEENER )us.army.mil. If you are

willing and wish to make a clemency recommendation for |LT Niles, please let me know and I will
coordinate the logistics to make it happen.

Very Respectfully,

CF:
OSJA, 1st Infantry Division

C03383

Trial Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region Viil, Vilseck Branch Office

APO AE 09112

7 September 2004

Headquarters, 98" ASG

Dear (g

I'am writing this memorandum as part of my continuing representation of LT Glenn A. Niles, Ir. to

respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, 1LT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. [am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction [AW Rule for
Court Martial (RCM) 1107(c)(2)(A). | will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede 1LT Niles’ future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have even more serious consequences. For

instance, ILT Niles will likely be unable to use his Masters in counseling because he would have a
record. '

| feel that a criminal conviction is unjust in this case. Of course, ILT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that 1LT Niles’ misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. ILT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give 1LT Niles a
real chance to “soldier back” from this incident and advance, '

This is where you can help. RCM 1105 (b)}(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for such a recommendation. That'is my purpose for writing you. It is not my intent to
pressure you, nor do I desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and I need your help. A letter from you as a panel member that heard all the facts in this case
supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and I thank you for your consideration of this request. | am available to discuss this matter
with you any time if you desire to contact me. I can be reached on my orin

the office at QUMD 2191. You can also contact me by email at il @us.army.mil. If you are

willing and wish to make a clemency recommendation for |LT Niles, please let me know and 1 will
coordinate the logistics to make it happen.

Very Respectfully,

CF:
OSIJA, tst Infantry Division

Trial Defense Counsel C 8 3 3 8 4
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
Region VIII, Vilseck Branch Office
APO AE 09112

7 September 2004

U.S. Army Medical Activity

Dear Q..

I'am writing this memorandum as part of my continuing representation of ILT Glenn A. Niles, Jr. to
respectfully ask you for your support in getting clemency for my client.

As you learned at his court-martial, 1LT Niles now has a federal criminal conviction on his civilian
record, and a court-martial conviction in his military record. | am petitioning the General Court-Martial
Convening Authority (BG Williams, Commander of 7th ATC) to set aside this conviction IAW Rule for
Court Martial (RCM) 1107(c)(2)(A). T will be asking him to issue the reprimand in its place.

In or out of the Army, this conviction is going to greatly impede ILT Niles® future. If the conviction
remains on his record, he will likely lose his security clearance. This will prevent him from continuing to
serve as a member of the MP Corps. It will also eliminate many other options that he would have within
the military. As a civilian, however, this conviction will have even more serious consequences. For
instance, [LT Niles will likely be unable to use his Masters in counseling because he would have a
record.

I feel that a criminal conviction is unjust in this case. Of course, 1LT Niles could have pled not guilty
and fought this charge. The simple fact is, however, that he did strike the Iraqi prisoners as alleged. He
is a man of integrity and could not morally or ethically plead not guilty when he knew he did it. My
belief is that ILT Niles® misconduct should never have been brought to a court martial. My goal is to
convince the Commanding General of that with my petition for clemency. ILT Niles should have been
given a reprimand in the beginning; the CG now has the opportunity to correct this and give ILT Niles a
real chance to “soldier back” from this incident and advance. '

This is where you can help. RCM 1105 (b)(2)(D) provides that an accused can submit clemency
recommendations from any person, including court-martial panel members, and that the defense can ask
any person for-such a recommendation. That is my purpose for writing you. It is not my intent to
pressure you, nor do | desire to get any inside information related to your deliberations. Simply stated,
ILT Niles and I need your help. A letter from you as a panel member that heard all the facts in this case

supporting our request will send a strong message that would be helpful in persuading the CG to set aside
the conviction.

ILT Niles and [ thank you for your consideration of this request. | am available to discuss this matter

with you anﬁ time if you desire to contact me. | can be reached on my SRR o

the office at 2191. You can also contact me by email at G2 us army.mil. If you are
willing and wish to make a clemency recommendation for |LT Niles, please let me know and [ will
coordinate the logistics to make it happen.

Very Respectfully,

CF:
OSJA, Ist Infantry Division

Trial Defense Counsel C O 3 38 5
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DEPARTMENT OF THE ARMY
Headquarters, Seventh Army Training Command
Office of the Staff Judge Advocate
APO Army Europe 09036

'AETV-BGJA-CLD

MEMORANDUM FOR Record of Trial
SUBJECT: Receipt for Staff Judge Advocates Recommendation and Record of Trial

1. Enclosed is a copy of the Staff Judge Advocate's Recommendation and Record of Trial in your

case. Please sign and date the acknowledgement below and fax receipt to our office at_
6757.

2. 1105 matters are due to this office ten calendar days from the date this receipt of service is

delivered to your defense counsel.

NCOIC, Military Justice

I hereby acknowledge receipt of the above documents o

28 ¢

GLENN A. NILES, JR.
1LT, USA

Gu3387
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DEPARTMENT OF THE ARMY

Seventh Army Training Command

Office of the Staff Judge Advocate
APO Army Europe 09036

AETV-BGJA

MEMORANDUM FOR Record

SUBJECT: Receipt for Staff Judge Advocate's Recommendation

1. Enclosed is a copy of the Staff Judge Advocate Post Trial Recommendation and Record of Trial in the
General Court-Martial of U.S. v, 1LT Glenn A. Niles, Jr..

2. Please sign and date the acknowledgment and fax the receipt to our office at -6757.
- - S J0A0S
as
. NCOIC, Military Justice
I hereby acknowledge receipt of the above named documents on ,L."}’ 3\4 h /Z@OE
CUE——

Defense Counsel

003388
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Fukx* MILITARY JUDGES’ ERRATA SHEET *#%#%

UNITED STATES V. ILT Glenn A. Niles, Jr.

MILITARY JUDGE: Wl (Pages 1 - 13)

PAGE JUDGE’S PAGE JUDGE’S PAGE JUDGE’S PAGE JUDGE’S
NUMBER | INITIALS | NUMBER | INITIALS J|NUMBER | INITIALS {INUMBER INITIALS
9 |GER |

NOTICE: The above page(s) (has) (have) correction(s). A copy of each corrected page must be inserted

into all copies of the record of trial.

Signature of Military Judge:
FHT Form 27-X22 (SJA) I N

Date: 30 (QU, 2.%

ACLU-RDI 964 p.166
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- #x¥%% MILITARY JUDGES’ ERRATA SHEET ***+*
UNITED STATES V. ILT Glenn A. Niles, Jr,
MILITARY JUDGE: WD (Pages 14 — 245) |
PAGE JUDGE’S PAGE JUDGE’S PAGE JUDGE’S PAGE JUDGE’S
NUMBER | INITIALS }|[NUMBER | INITIALS }[NUMBER | INITIALS INUMBER INITIALS
5 |@
44 * .
75~ »_ -
vd, - |
(35~ |l
/572 | .
Lo 1 » —]
_— ~-
/
|| )
/
—
| 1
9 N —

NOTICE: The above page(s) (has) (have) correction(s). A copy of each corrected
into all copies of the record of tri

Signature of Military Judge:
FHT Form 27-X22 (SJA) 1 NON 94

ACLU-RDI 964 p.167
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Date: 24 &v_, oS5
d
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ERRATA SHEET (F assler)

CASE NAME: TYPE: DATES
U.S. V. Niles, Glern A. Jt. 615th MP Compan “GCM 19 Junand 1 Julo4
TC; DC: MJ: M7
NA
To TC: 22 Oct 04 To DC: 22 Oct 04 To MJ: { To 2nd M3J:
NA
Returned: |7 [2@10"! Returned: Returned: Authenticated:
CORRECTIONS:
Page | Line Change From: Change To: : Rgmaﬂ(‘s:

g 1% MA
13 | @ %&, Ao NA
1206 |13 JA 1o WA

2011 13 e la.twdl_ L 1ey /A
224 | () /)luu.x ,QIA-_L,[ & LA
\\
™
\\\
\/CC/)
l O
N
(]
‘\\
N
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ERRATA SHEET (Fassler)
CASE NAME: UNIT: TYPE: DATES:
U.S. V. Niles, Glenn A. Jr. 615th MP Compan GCM 9 Jun and 1 Jul 04
TC: DC: MJ: MJ:
_P [N NA
o0 TC: 22 Oct 04 To DC: 22 Oct 04 To MJ: . To 2nd MJ:
Returned: Returned: Returned: . ].;ISthenticated:
CORRECTIONS: ,
Page | Line | Change From: : Change To: Remarks:
S 117 |, a
26 |18 |there they
14 | negative positive B Answer was to
the previous
question — Can
they all see?
18 [Goon Going
19 | X-Eval Ex-Eval Reference to an
“Exercise
Evaluation”
18 | your. you.
6 unauthorized authorized
13 | equine akin
13, |plague play
17
20 | “what do they?” “what do they do?”
23 | mixed middle
13 | relieve for cause “Relief-for-Cause”
21 |tracked tragic
13 | will not describe, will describe,

Page: 1 of 1 Reviewers Initials: (i}
C03391
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NILES, Glenn A. Jr.

(Name: Last, First, Middle Initial)

615th MP Co

RECORD OF TRIAL

Of

(Social Security Number}

U.5. Army

Firgt Lieutgnant

. (Rank)

'APO AE 09114

(Unit/Command Name})

(Branch of Service)

BY

GENERAL

Headquarters,

Convened by

{Unit/Command of Convening Authority)

COMMANDER

{Station or Ship)

COURT-MARTIAL

(Titlae of Convening Authority)

7th Army Training Command

Tried at
Wuerzburg and Vilseck, Germany on 9 Jun and 1 Jul 04
(Place or Places of Trial} (Date or bates of Trial)
INDEX - RECORD
Article 39(a) Sessions:
On 9 Jun 04 R- 1
On 1 Jul 04 R- 14, 81, 157, 205,
232, 239, 243
Introduction of Counsel R- 2, 4
Challenges --
Arraignment R- 7
Motions —=
Pleas R- 15
Prosecution evidence R- 18
Defense evidence —~—
Instructions on findings -- .
Findings R~ 48
Prosecution evidence R~ 92
Defense evidence R- 93 -
Sentence R- 241
Appellate rights advisement R- 244
Proceedings in revision -

DD Form 490, Oct 84,

ACLU-RDI 964 p.170

Page 1
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TESTIMONY
. Direct and Cross and Court
Name of Witness (Last, First, Middle Initial) Redirect Recross
| Prosecution
N/a
Defense ‘
92, 110 102 ——
112, 116 115 —
118 123 127
.128, 134 1133, 135 -—
137, 146 144, 147 -
148, 154 152
162, 186 174, 182 178
187 189 -—
190 193 —=
195 - -
Accused Unsworn 203 - -
Court
N/A
EXHIBITS ADMITTED IN EVIDENCE
Number or Description Page Where -
Letter Offered Admitted
PE 1 Stipulation of Fact 18 21
PE 2 Accused’s ORB 55 55
PE 3 Accused’'s OER 55 55
DE A Good soldier book 55 56
DE B Audiocassette tape of Accused’s unsworn at 32 hearing 157 158
DE C Letter from 158 159
AE I OTP with Quantum 35 -
AE II Notice of Forum and Plea 15 ~=
AFE III Flyer 53 -
AE IV Sentencing worksheet 53 -
AR V Question SNNEENSEE 127 ~=
AE VT Question— 178 -
AE VII Question YD 178 --
AF VIII Question 180 -
AE VIX Post trial and appellate rights 244 -

ACLU-RDI 964 p.171
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COPIES OF RECORD :

copy of record furnished the accused or defense counsel as per attached certificate or receipt.

__ . copy{ies) of record forwarded herewith.

RECEIPT FOR COPY OF RECORD :

I hereby acknowledge receipt of a copy of the record of trial in the case of Unites States v.

Delivered to me at this day of

{Signature of accused)

I hersby acknowledge receipt of a copy of the record of trial in the case of Unites States v.

Delivered to me at this day of

(Signature of accused)

1 Por instructions as to preparation of copies of record, see back cover or appendices 13 and 14, MCM, 2000.
2 If copy of xecord prepared for accused contains matters requiring security protection, mee RCM 1104({b) (1) (D}, MCM 2000

DD Form 490, Oct 84, Page 2

ACLU-RDI 964 p.172
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1 PROCEEDINGS OF A GENERAL COURT-MARTIAL

3 .The military judge called the Article 39(a) session to order at

4 1215, 9 June 2004, at Leighton Barracks, Wuerzburg, Germany, pursuant
5 to the following orders:

6 Court-Martial Convening Order Number 1, Headquarters, Sevenﬁh Army

7 Training Command, APO Army Europe, dated 25 February 2004, as amended
8 Dby Court-Martial Convening Order Number 8, same headquarters, dated

9 23 June 2004.

10 [END OF PAGE]

11

o
o
(V]
%)
(o’
n
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There were no Court-Martial Convening Orders for the year 2003.
- e, CORRBECTED COPY

DEPARTMENT OF THE ARMY
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
' UNIT 28130
APO AE 09114-8130

COURT-MARTIAL CONVENING ORDER 25 Februat ; 2004
NUMBER 1

A general court-martial is convened with the following members:

+ HHC, 11th Avn Regt

, Spt Co, 7th Army CATC

,6-52 ADA N S
7th ATC ‘ .
HHC, 98th ASG o T
, Rear Det, 280th PSB L.
HHC, 12th Avn Bde - T
, CMTC .
HHC, 98th ASG
, Co B, 17th Sig Bn
,HHB, 1-6 FA

, HHC, 100th ASG

If the accused submits a request pursuant to Article 25(c), UCMJ, thay enlisted members serve on the court-martial,
the above named officer members not named below are excused, and the members will be as follows:

SuenTAERRRRRNENNENY. 11C, 1 Ith Avn Regt
Spt Co, 7th Army CATC
) ,6-52 ADA
HHC, 7th ATC
HHC, 98th ASG
HHC, CMTC
. HHC, 11th Avn Regt
, HHC, 1-65 AR
, 7th ATC NCO ACADEMY
Spt Co, 7th Army CATC
, HHC, 100th ASG
HHC, 100th ASG

- BY COMMAND OF BRIGADIER GENERAL WILLIAMS:

DISTRIBUTION:
Each Individual Concerned (1) L]

CDR, 7th ATC, ATTN: AETV-BGJA-CLD (1) Chief, Military Justice
Record of Trial (1)

Pl (1)

Reference Set (1)

603397
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DEPARTMENT OF THE ARMY
HEADQUARTERS, SEVENTH ARMY TRAINING COMMAND
UNIT 28130
APO AE 09114-8130

COURT-MARTIAL CONVENING ORDER ‘ : 23 June 2004
NUMBER 8

The following members are detailed 10 the general court-martial convened by Court-Martial Convening
Order Number 1, same headquarters, dated 25 February 2004:

OumER. 7 ATC

HHC, CMTC
, HHC, 7th CSG
CMTC

VICE:

U, [11iC, 12th Avn Bde
QR I C, CMTC

S . HI1B, 1-6 FA

—HHC 100th ASG

For the trial of United States v. ILT Glenn A. Niles, Jr., 615th Military Police Company, APO AE
09114,

BY COMMAND OF BRIGADIER GENERAL WILLIAMS:

DISTRIBUTION:

Each Individual Concernad (1)

Record of Trial (1) : Chief, Military Justice
~ Record Set (1)

Reference Set (1)

Go3398
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11

12

13

14

15

16

17

18

19

20

21

22
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MJ: Please be seated. This Article 39(a) session is called to
order.

TC: This court-martial is convened by Court~M&rtial Convening
Order Number 1, Headquarters, Seventh Army Training Command, dated 25
February 2004, copies of which have been furnished to the military
judge, counsel, and the accused and which will be inserted at this
point in the record.

The charges have been properly referred to this court for
trial and were served on the accused on 2 June 2004.
The prosecution is ready to proceed with the arraignment in

this case of United States versus First Lieutenant Glenn A Niles.

The accused and the following persons detailed to this

court are present:

e, MILITARY JUDGE;
eoniiN®, T:1An COUNSEL;
oD, :ss1STANT TRIAL COUNSEL; and
G DrrFENSE COUNSEL.

The members are absent.

- has been detailed as the reporter for

this court and has previously been sworn.

All members of the prosecution have been detailed to this

court-martial by the acting staff judge advocate _

All members of the prosecution are qualified and certified under

Gu3399
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Article 27(bravo) and sworn under Article 42 (alpha), Uniform Code of
Military Justice. No member of the prosecution has acted in any
manner that might tend to disqualify us in this court-martial.

MJ: Thank you.

Good afternoon, Lieutenant Niles.

ACC: Good afternoon.

MJ: You are represented, currently, by ¢S e is
your detailed military defensé counsel, and he is provided to
represent you free of charge at this court-martial. You also have
the right to request a different military lawyer to represent you,
and if that person were reasonably available, then he or she would be
also detailed to your case to represent you free of charge. If your
request for another military lawyer were granted, however, you would
not normally have the right to keep the services of ]
because you’re normally entitled to only one military lawyer. You

could ask R Hoss to allow you to keep him on the case

with the other military lawyer, but your request would not have to be

granted.
In addition, you, of course, have the right to hire a
civilian attorney. A civilian lawyer would have to be provided by

you at no expense to the government. If you were represented by a

civilian lawyer, you could keep _ on your case to assist
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1  your civilian lawyer, or you could release (NN - d be

2 represented solely by your civilian attorney.
3 Those are basically your rights to counsel. Do you

4 understand all of those?

5 ACC: Yes, Your Honor.

6 MJ: Do you have any questions about them?
7 ACC: Not at this time, Your Honor.

8 MJ: By whom do you wish to be represented?

9 ACC: By G - :his time, Your Honor.
10 MJ: By (NN -1one then?

11 ACC: At this time, Your Honor.

12 MJ: All right.

13 D olcase indicate your detailing and

14 qualifications for the record.

15 DC: Yes, Ma’am.

16 I’ve been detailed to this court-martial byS R
17 o the senior defense counsel. I am qualified and certified
18 under Article 27 (bravo), sworn under Article 42 (alpha) of the Uniform
19 Code of Military Justice. I have not acted in any manner, which
20 might tend to disqualify me from this court-martial.

21 MJ: Thank you, and let me just tell you, Lieutenant Niles,
22 given those rights that I’'ve just told you, if you do choose to

23 request another individual military counsel or to hire a civilian

03401
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1 attorney, then just please notify the court at some point so that I

2 can understand who will be at the court-martial. All right?

3 ACC: Yes, Your Honor.
4 MJ: Thanks.
5 All right, I too have been properly certified, sworn, and

6 detailed to this court-martial. Counsel for both sides appear to

7 have the requisite qualifications and all personnel required to be

8 sworn have been sworn.

9 Trial Counsel, please announce the general nature of the
10 chafges in this case.

11 TC: Your Honor, the general nature of the charges in this case
12 are one charge and three specifications of a violation of Article 93
13 for cruelty and maltreatment; one charge and one specification of a
14 violation of Article 133, conduct unbecoming an officer and a

15 gentlemen. The charges were preferred by T

16 W forwarded with recommendations as to disposition by s

17 G -d investigated by (i
18—

19 MJ: So there was an Article 32 investigation held in this case?
20 TC: Yes, Your Honor.
21 MJ: All right, I'm not aware of any matter that may be a ground

22 for challenge against me. Does either side desire either to guestion

23 me or challenge me?

’ Go3402
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1 TC: No, Ma'’am.
2 DC: No, Ma’'am.
3 MJ: All right. Wwhat I want to do now, Lieutenant Niles, is go

4 over with you your rights as to how you can be tried at this court-
5 martial. You have the right to be tried by a court consisting of at
6 least five officer members. None of those officers would come from

7 your company and none of them would be junior in rank to you.

8 Do you understand what I’ve said?
9 ACC: Yes, Your Honor.
10 MJ: All right. If you were tried by a court with members, the

11  members will vote by secret written ballot and two-thirds of the

12  members must agree before you could be found guilty of any offense.

13 If you were found guilty, - then two-thirds must also agree in voting

14 on a sentence, and if that sentence included confinement for more

15 than 10 years, then three-fourths would have to agree.

16 You also have the right to request a trial by military

17 judge alone, and if approved, there will be no court members and the
18 judge alone will decide whether you are guilty or not guilty, and if
19 vyou are found guilty, the judge alone will determine your sentence.

20 Do you understand the difference between trial before

21 members and trial before a military judge alone?

22 ACC: Yes, Your Honor.
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MJ: _, are you prepared to enter a choice of forum

today?

DC: No, Your Honor, we ask that we be allowed to defer that
until a later date.

MJ: All right, your request to defer choice of forum is
granted. What that means, Lieutenant Niles, is I‘11l allow you to
continue to talk with yéur counsel, but at sometime prior to the date
that we set for trial, I’ll expect that your counsel will notify the
court and the government of your choice as to how you want to be
tried. All right?

ACC: Yes, Your Honor.

MJ: The accused will now be arraigned.

TC: All parties to the trial have been furnished with a copy of
the charges. Does the accused want them read?

DC: Your Honor, the accused waives reading of the charges.

MJ: The reading may be omitted.

[THE CHARGE SHEET FOLLOWS AND IS NOT A NUMBERED PAGE.]

[END OF PAGE]
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PERSONAL DATA

stomach with a closed fist.

about 30 July 2003, was cruel toward and did maltreat
' stomach with a closed fist.

shoulder.

CHARGE II: VIOLATION OF THE UCM]J, ARTICLE 133

him in the stomach with a closed fist, wrongfully and dishonorably strike
and while being detained by QUEENENENEEG—_—_GG_G—
the disgrace of the Officer’s Corps, and the Armed Forces.

1. NAME OF ACCUSED {Last, First, M) 2. SSN 3. GRADE OR RANK ] 4. PAY GRADE

NILES, Glenn A., Jr. ILT 0-2
5. UNIT OR ORGANIZATION o~ 6. CURRENT SERVICE

. ”\ e ———————]
615th Military Police Compan APO AR :;Z}ég &5’/’71!7’0\/ " AL ATE > T
Y banyy 10 May 01 4 yrs
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED |0, DATE(S) IMPOSED
2. BASIC b, SEAIFOREIGN DUTY | o, TOTAL
$ AL $ $ N/A N/A
AGy S MY aag o
asﬂ&iﬁ'ﬁ'o 39T RS asmayoy .
Il. CHARGES ARD SPECIFICATIONS

10. CHARGE I: VIOLATION OF THE UCMJ, ARTICLE 93

SPECIFICATION 1: In that 1LT Glenn A. Niles, Jr., U.S. Army, at or near the Al Taji Police Station, Baghdad, Iraq, on or
about 30 July 2003, was cruel toward and did maltreat QINNSSSSSSEEN, 2 person subject to his orders, by striking him in the

SPECIFICATION 2: Inthat 1LT Glenn A. Niles, Jr., U.S. Army, at or near the Al Taji Police Station, Baghdad, [raq, on or

SPECIFICATION 3: In that ILT Glenn A. Niles, Jr., U.S. Army, at or near the Al Taji Police Station, Baghdad, Iraq, on or
about 30 July 2003, was cruel toward and did maltreat (EEESMNNSNINS, 2 person subject to his orders, by kicking him in the

THE SPECIFICATION: In that 1LT Glenn A. Niles, Jr., U.S. Army, did, at or near Al Taji Police Station, Baghdad, Iraq, on or ’
about 30 July 2003, while a platoon leader in the 615th Military Police Company, and in the presence of

and (ENNNNNNE . vrongfully and dishonorably grab
wrongfully and dishonorably kic/{ESENEER in the shoulder, all to

, a person subject to his orders, by striking him in the

>

by the neck and strike
in the stomach with a closed fist,

iil, PREFERRAL
11a. NAME OF ACCUSER (Last, First, MJ) b. GRADE C. ORGANIZATION OF AGCUSER
e ] [ ¥ 615th Military Police Company
d_SIGNATURE OF ACCUSER o. DATE
IO _SEP o3

AFFIDAVIT:  Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally
appeared the above named accuser this 30th day of September, 2003, and signed the foregoing charges and specifications
under oath that he/she is a person subject to the Uniform Code of Military Justice and that he/she either has personal
knowledge of or has investigated the matters set forth therein and that the same are true to the best of his/her knowledge and

Sinnotiina
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belief.
‘ 18th Military Police Brigade
Typed Name of Officer Organization of Officer
c— Article 136(a), UCMJ — Trial Counsel
Grade Official Capacity to Administer Oath

(See R.C.M. 307(b) - must be a commissioned officer)

003405

DOD 002114



i s ORI

: - o

On 30 September, 2003, the accused was informed of the charges agalnst himvher and of the name(s) of
the accuser(s) known to me (See R.C.M. 308 (a)). (See R.C.M. 308 if nofification cannot be made.)

12,

, 615th Military Police Company .
Typed Name of Immediate Commander Organization of Immediate Commander
f ()
; Gradi

L]
IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

13.
The swom charges were received at 24 g hours, 30 September, 2003 at Warrior Palace, 709th Military
Designation of Command or
Police Battalion, Baghdad, Iraq, APO_AE 09302
Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)
‘ FORFHE:
Battalion Commander
Typed Name of Officer Official Capacity of Officer Signing

i ) V. REFERRAL; SERVICE OF CHARGES
i 14a. DESIGNATION OMMAND OF CONVENING AUTHORITY b. PLACE c. DATE
' Headquarters, ¥th Army Training Command Gratenwoehr Germany 2 June 2004

Referred for trial to the General court-martial convened by . Court-Martial Convening Order Number 1

dated . 25 February 20 04 , subject to the following instructions; > :one
By COMMAND » of BRIGADIER GENERAL ROBERT M. WILLIAMS:
i Command or Order
e ] Chief, Military Justice
Typed Name of Officer Official Capacity of Officer Signing

Grade

Signature

15.

On ZSUNL , 20 ZOD Z .1 (caused to be) served a copy herecf.q

B pe—

Typed Name of Trial Counsel ' " \__@fade or Rarlk6f Trial Counsel

Signature

FOOTNOTES: 1— When an appropriate commander signs personally, inapplicable words are stricken.
2— See R.C.M. 601(e) concerming Instructions. i none, so state.
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1 TC: The charges are signed by - 2N

2 person subject to the Code as accuser and are properly sworn to

3 before a commissioned officer of the armed forces authorized to

4 administer oaths and are properly referred to this court-martial by--
5 for trial by Brigadier General Robert Williéms, the convening

6 authority.

7 MJ: Very well. Before I ask for motions and plea, let me put

8 on the record the substance of an 802 held in chambers just a few

9 v minutes ago. Present were all three counsel and myself.

10 : We discussed potential trial dates in this case, and I was
11 told by the defense that they intend, today, to file a speedy trial
12° motion.
13 DC: That’'s correct, Your Honor.
14 MJ: Right, and government and defense know my policy on a
15 speedy trial motion is to hold a hearing as quickly as possible since
16 we don’t want the court to be responsible for the delay. Given that,
17 I will be on leave starting Monday, therefore, the judge that will

18 hear the speedy trial motion will be _
19 She will hear your speedy trial motion on Monday at 1000 hours in
20  Vilseck.

21 We also discussed setting a potential trial date in the

22 event that that motion is denied, and agreed on 1 July as the trial

23 date. Given that_ will be the judge for purposes of

’ 693407
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-1 the pretrial motion, she will also be the judge for trial on the 1st
2  of July.

3 I was told by counsel that the three Iragis are not likely
4 to be produced for trial, but that the government hopes to prove the
5 case with other eyewitnesses, and I was told by both counsel that

6 there is an issue with regard to multiplicity given United States

7 versus Cherukuri in that either the Charge I specifications will

8 merge into the 133 offense or vice versa.

9 That’s all my notes show as to what we discussed. Do
10 counsel have anything to add?

11 TC: Just one point, Your Honor. We are still looking for the
12 three Iraqi alleged victims of this crime. I just--most likely they

13  will not be found, but we are still making attempts to locate them.

14 _ MJ: Got it.

15 DC: Nothing to add, Your Honor, based on your synopsis.

16 MJ: All right.

17 Lieutenant Niles, Counsel, please rise.

18 [The accused and his counsel did as directed.]

19 MJ: Fifst Lieutenant Glenn A. Nilés, Jr., how do you plead?

L )

20 Before receiving your plea, I advise you that any motions to dismiss
21 or to grant any other appropriate relief should be made at this time.

22  Your defense counsel will speak for you.

Ckk?gzzg
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DC: Thank you, Your Honor. We've already discussed the issue
with the motion we plan to present later on this afternoon, and we
ask that we be allowed to defer entrance of pleas until a later date
as well.

MJ: Very well. Please be seated.

[The accﬁsed and his counsel did as directed.]

MJ: Your request is granted. So the way I see it, there are
two potential motions. Certainly there will be a speedy trial motion
litigated on Monday, but there may also be a multiplicity argument if
you and the government cannot agree on action, correct?

DC: That's correct, Your Honoxr.

MJ: All right, so those are the two dates you all are working
with, 14 June, Monday, in Vilseck beginning at 1000 will be the
speedy trial motion. Defense I’11 hold you to your word to get it
to--to get the motion to--better get it to me and Colonel Browne
tonight.

DC: Yes, Ma’am.

MJ: Government, get your response as quickly as possible. I
know she’ll be in over the weekend, so even if it’s Saturday get it
to her, okay?

TC: Yes, Ma'am.

DC: And I’'1ll file that electronically, Your Honor, is that the

best way?

10 03409

ACLU-RDI 964 p.186

DOD 002118



; MJ: Yes, and include with it, please, a time line.

2 DC: Yes, Ma'’am,

3 MJ: All right?

4 DC: Absolutely.

5 MJ: And then on the lst of July, we’'re setting it for 0900

6 given that I think I was told by counsel that it may be a panel case,

7 s0 go ahead and start early in the morning. All right?

8 DC: Yes, Your Honor.

9 TC: Yes, Ma'’am.

10 MJ: All right.

11 All right, Lieutenant Niles, what we’ve done here today is

12 called an arraignment, that’s the legal term for the first pretrial
13 session of any court-martial. As the accused in a court-martial, you
14 have an absolute right to be present at every session of your court
15 and that’s whether it’s a pretrial session, like we held this

16 morning, or the trial itself, which we’ve set for the 1lst of July or
17 even any post trial sessions. The one exception to your right to be
18 present is if you were to absent yourself without leave, that is, go
19 AWOL between now and the dates that we’ve set for trial, then the

20 government could go ahead and opt to try the case even though you are
21 absent. That’d be a very bad situation for Captain Stelle. He’d be

22 defending an empty chair. I would enter a plea of not guilty for you

11 £03410
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1 to all the charges and specifications, and we would hold a trial even

2 in your absence.

3 Do you understand all that?
4 ACC: Yes, Your Honor.
5 MJ: All right. I don’t expect that you’'re going to go AWOL, in

6 fact, quite the contrary. I tell that to everyone who has been

7 arraigned because I want you td understand that you’re kind of in the
8 final stretch now. It’s critical that you stay in close éontact with
9 Captain Stelle between now and the date we set for trial so that you

10 can be here to assist in your defense. Aall right?

11 ACC: Yes, Your Honor.

12 MJ: Now, I note from the charge sheet that Lieutenant Niles is

13 not under any form of restraint. Is that right, Captain Stelle?

14 DC: That’s correct, Your Honor.

15 : MJ: All right. Is there anything else we can take up here
16 today?

17 TC: Your Honor, just the--I understand we’ve handled the

18 motions part, but the date plea and forum will be due?

19 MJ: Oh okay. Let’s figure that out. All right, if your

20 hearing is on the 14th of June, she’s in trial the next 2 days. I
21 expect you’'ll have an answer at least by the 17th, so let’s make

22 close of business Friday the 18th when plea and forum can be given.

23 All right?

12 633415
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1 DC: Yes, Your Honor.

2 TC: Yes, Ma’am.

3 MJ: Clearly though, that is already within the 2 week window,

4 Captain - so to the extent that there are any overseas

5 witnesses that “desires to call on his behalf, please
6 get that information to the government now. All right?

7 DC: Absolutely, Ma’am, thank you.

8 MJ: Thanks. And obviously, Government, to the extent that you
9 intend to deny any of those witnesses and you all need a 39(a) to

10 1litigate, then you just get back in touch with Colonel - and

11 she’ll set a date, all right?

12 TC: Understood, Ma'am.
13 DC: Yes, Ma’am.

14 MJ: Court is in recess.
15 [The session recessed at 1230, 9 June 2004.]

16 [END OF PAGE]

17
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1 [The court-martial was called to order at 1004, 1 July 2004 in

2 Vilseck, Germany pursuant to the orders previously inserted in the’
3 record and Court-Martial Convening Order Number 8 dated 23 June 2004
4 Headquarters, 7th Army Training Command, APO Army Europe.]

5 [All parties present when the court recessed were again present with

6 the exception of the military judge Lieutenant Colonel yjjiififiiil@ who

7 was replaced by Colonel mnd the court reporter Mrs.
8 el o was replaced by Mr.m.]

9 MJ: This Article 39(a) session is called to order. You may be
10 seated.

11 TC: Your Honor, the accused has already been arraigned.

12 MJ: All right, and at the last hearing in this trial,

13 Lieutenant Niles, you were advised that you could be represented by

14 Captain-. Do you recall that?

15 ACC: Yes, Ma'am.

16 MJ: Are you still happy to be represented by him?

17 ACC: Yes, Ma'am.

18 MJ: All right and also at the last hearing in this case, which

19 T believe was on 9 June, Colonel @R told you about your forum

20 rights. Do recall that discussion?

21 ACC: Yes, Ma'am.
22 MJ: Are you ready to tell me what forum you choose?
23 DC: Yes--yes, Your Honor.

14
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1 MJ: All right.

2 DC: The accused requests a trial by officer panel for

3 sentencing only, and we have a written request.

4 MJ: All right then, if you’ve submitted that, I guess we’ll

5 make that an appellate exhibit whatever the next one is.

6 [The CR marked the notice of forum and plea as AE II.]

7 MJ: All right, that’s Appellate Exhibit IT.

8 At this time, will the accused and defense counsel please

9 rise?
10 [The accused and his counsel did as directed.]

11 MJ: Lieutenant Niles, how do you plead, before receiving your
12 plea, I advise you that any motions to dismiss or grant other

13 appropriate relief should be made at this time. Your defense counsel
14 will speak for you.

15 DC: Thank you, Your Honor. The motion previously filed on 9
16 June for dismissal in violation of Rule 707 lack of speedy trial the
17 defense withdraws that motion. Formally I would withdraw that

18 motion, and as far as pleas, Your Honor, the accused pleads as

19 follows:

20 To Specification 1, 2 and 3, of
21 Charge I the accused pleads: Not Guilty.
22 To Charge I: Not Guilty.
23
24 To The Specification and
25 Charge II the accused pleads: Guilty.

15
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MJ: Thank you, you may be seated.

[The accused and his counsel did as directed.]

MJ: All right, we should note for the record that all parties
present at the last session are again present in court with the
exception of Lieutenant Colonel - who was the military judge at
the prior hearing and -the court reporter. Instead we
have Mr. (P present as the court reporter who’s previously been
sworn, and I'm Colonel “ as military judge. I am not
aware of any matter, which might be a ground for challenge against
me. Does either side desire to guestion or challenge me?

TC: No, Ma'am.

DC: No, Ma'am.

MJ: All right, Lieutenant Niles, your counsel has entered a
plea of guilty for you to one of the charges and its specification.
Your plea of guilty will not be accepted unless you understand its
meaning and effect. I’'m going to discuss with you your plea of
guilty. You may wish to consult with your defense counsel prior to
answering any of my questions. If at anytime you have questions,
feel free to ask them. If at anytime you need to consult with
Captain -, you tell me and I‘11 let you do that.

Do you understand?

ACC: Yes, Ma'’am.

16
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1 MJ: Now a plea of guilty is equivalent to a conviction and is

2 the strongest form of proof known to the law. On your plea alone and
3 without receiving any evidence, this court can find you guilty of the
4 offense to which you pled guilty. Your plea will not be accepted

5 unless you realize tha? by ypur“plea you admit every act or omission
6 and the element of the offenses [sic] to which you have pled guilty

7 and that you are plead;ng guilty because you actually are, in fact,

N :
,ﬁ!;? you are guilty, then you should

8 guilty. TIf you do not

. \“f’ kel

9 not for anyireason plead guilty.

10 Do you understand what I've said so far?
11 ACC: Yes, Ma'am.
12 MJ: By your plea of guilty, you give up three important rights,

13  but you give up these rights only as. to that offense to which you’ve
14 pled guilty:

15 First, the right against self-incrimination, thatvis, the
16 right to say nothing at all;

17 Second, the right to a trial of the facts by this court,
18 that is, yourlright to have this court-martial decide whether or not
19 vyou are guilty based upon the evidence the prosecution would present
20 and on any iigdence you may introduce;

21 | Third, the right to be confronted by and to cross-examine
22 any witness called against you.

23 Do you have any questions about any of those rights?

17
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1 ACC: No, Ma'am.

2 MJ: Do you understand that by pleading guilty, you no longer

3 have these rights?

4 ACC: Yes, Ma'’am.

5 MJ: If you continue with your guilty plea, you will be placed
6 under ocath, and I will questién you to determine whether you are, in

7 fact, guilty. Anything you tell me may be used against you in the

8 sentencing portion of the trial.'

9 Do you understand that?
10 ACC: Yes, Ma'am.
11 MJ: If you tell me anything that is untrue, your statements may

12 be used against you later for charges of perjury or making false

13 statements.

14 Do you understand that?
15 ACC: Yes, Ma'’am.
16 MJ: At this time, I want you to stand and face trial counsel,

17 and Trial Counsel, will you please place the accused under oath.
18 [The accused was sworn.]

19 MJ: Now do we have a stipulation of fact?

20 TC: Yés, Your Honor. It’s been previously marked.

21 [The CR handed PE 1 for ID to the MJ.]

22 [END OF PAGE]

23
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MJ: All right, Lieutenant, I have a stipulation of fact, which
has been marked as Prosecution Exhibit 1 for identification, in front
of me. Do you have a copy of that in front of you?

ACC: Yes, Ma’am.

MJ: I’‘d like you to take a look ét the second pége. Is that
your signature on the page?

ACC: Yes, Ma'am,

MJ: Did you read this document thoroughly before you signed it?

ACC: Yes, Ma'am.

MJ: Do both counsel agree to the stipulation and that your
signatures appear on the document?

TC: Yes, Ma’'am.

DC: Yes, Your Honor.

MJI: Now, Lieutenant Niles, a stipulation of fact is an
agreement among the trial counsel, your defense counsel, and you that
the contents of the stipulation are true, and if entered into
evidence, are the uncontradicted facts in this case. No one can be
forced to enter into a stipulation, so you should enter into it only
if you truly want to do so.

Do you understand this?
ACC: Yes, Ma’am.
MJ: Are you voluntarily entering into this stipulation because

you believe it is in your best interest to do so?

19

24 2

ACLU-RDI 964 p.199

DOD 002131



10

i1

12

13

14

15

16

17

18

19

20

21

22

23

ACC: Yes, Ma’'am.

MJ: Now if I admit this stipulation into evidence, it will be
used in two ways:

First, I will use it to determine if you are, in fact,
guilty of the offense to which you pled guilty;

Second, the trial counsel may read it to the court members
and they will have it with them when they decide upon your sentence.
Do you understand and agree to these uses of the

stipulation?

ACC: Yes, Ma'am.

MJ: Do both counsel also agree?

TC: Yes, Ma'’am.

DC: Yes, Your Honor.

MJ: ©Now, Lieutenant Niles, a stipulation of fact ordinarily
cannot be contradicted. If it should be contradicted after I’'ve
accepted your guilty plea, I will reopen this inquiry. You should,
therefore, let me know if there’s anything whatsoever you disagree

with or feel is untrue.
Do you understand that?
ACC: Yes, Ma'’am.
MJ: At this time, I want you to read your copy of the
stipulation silently to yourself as I read it to myself. When you're

finished reading it, please look up at me.

20
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ACC: Yes, Ma'am.

[The MJ and ACC read PE 1 for ID.]
[Long pause.]

MJ: Lieutenant Niles, have you finished reading it?

ACC: Yes, Ma'am.

MJ: Is everything in that stipulation true?

ACC: Yes, Ma'am.

MJ: Is there anything in the stipulation that you do not wish
to admit is true?

ACC: No, Ma'am.

MJ: Do you agree, under oath, that the matters contained in the
stipulation are true and correct to the best of your knowledge and
belief?

ACC: Yes, Ma'am.

MJ: Defense Counsel, do you have any objections to Prosecution
Exhibit 1 for identification?

DC: No objection, Your Honor.

MJ: All right, then, Prosecution Exhibit 1 for identification
is admitted into evidence subject to my acceptance of the accused’'s
guilty plea.

Now, Lieutenant Niles, I'm going to explain the elements of
the offense to which you've pled guilty. By "elements", I mean those

facts, which the prosecution would have to prove beyond a reasonable

21
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1 doubt before you could be found guilty if you had pled not guilty.

2 When I state each element, ask yourself two things:

3 First, is the element true; and
4 Second,‘%%@ther yvou wish to admit that it‘s true.
5 After I list the elements for vou, be prepared to talk to

6 me about the facts regarding the offense.

7 First of all, though, I’'d like to get a little background

8 on you. When did you first come into the service?

9 ACC: November 2000--2001, no 2000, correction.
10 MJ: All right, do you remember the day?
11 ACC: No, I just remember that it was November 2000 when I left

12 or arrived at Fort Benning for basic training.

13 MJ: Okay let’s see the stipulation sgays 7 November 2000.

14 ACC: That would be correct, Your Honor.

15 MJ: Okay.

16 DC: The initial----

17 MJ: Captain -

18 DC: I’'m sorry. The initial date on the charge sheet is May--10

19 May 2001, that reflects his commissioning date.

20 MJ: All right.

21 DC: Because he enlisted and went to OCS. That time does not

22 reflect on the charge sheet.

003425
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1 MJ: Since 7 November 2000 and today, have you been continuously

2 on active duty?

3 ACC: Yes, Ma'am.

4 MJ: Have you had any breaks in service at all-?

5 ACC: Negative, Ma’am.

6 MJ: All right. When did you come to Germany?

7 ACC: October of 2001. I believe it was October 5th.

8 MJ: And what unit were you assigned to when you got here?

9 ACC: 615th Military Police Company.

10 MJ: Is that the unit you‘re assigned to today?

11 ACC: Yes, Ma'’am.

12 MJ: All right. All right, I want you to take a look at The

13 Specification of Charge II. There you are charged with the offense
14  of conduct unbecoming an officer due to cruelty and maltreatment of
15 prisoners and that would be a violation of Article 133 of the Uniform

16 Code of Military Justice. The elements of that offense are:

17 one, that VNS WY - TP
18 —were subject to your orders;

19 Two, that on or about 30 July 2003, at or near Al Taji

20 Police Station, Baghdad, Iraq, you maltreated — -
21 “ and WP by striking and kicking them; and

22 Three, that under the circumstances, your conduct was

23 unbecoming an officer and a gentleman.

23
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1 Subject to the orders of includes persons under the direct
2 or immediate command of the accused. Cruel and maltreatment refers

3 . to treatmeﬁt that when viewed objectively under all the circumstances
4 is abusive or othe?wise unwarranted, unjustified, and unnecessary for
5 any lawful purpose and that results in physical or mental harm or

s .

6 suffering or reasonably cou1d>havemééaiﬁﬁ*Bhysical or mental harm or
7 suffering. Assault or improper punishment may constitute this

8 offense.

9 "Conduct unbecoming an officer and a gentleman" means
10 behavior in an official capacity, which in dishonoring or disgracing
11 the individual as a commissioned officer. "Unbecoming conduct" means
12 misbehavior more serious than slight and of a material and pronounced
13 character. It means conduct morally unfitting and unworthy rather

14  than merely inappropriate or unsuitable misbehavior, which is more

15 than opposed to good taste or propriety.

16 Now do you understand the elements and definitions as I've'

17 read them to you?

18 ACC: Yes, Ma'am.

19 MJ: Do you have any questions about any of them?

20 ACC: No, Ma'am.

21 - MJ: Do you understand that your plea of guilty admits that

22 these elements accurately describe what you did?

23 ACC: Yes, Ma'am.

24
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MJ: Do you believe and admit that the elements and definitions
taken together correctly describe what you did?

ACC: Yes, Ma'am.

MJ: In your own words, I’'d like you to tell me why you're
guilty of this . offense.

ACC: Ma‘am, I'm guilty of this offense because I did behave in a
manner unbecoming an officer. I did strike these personnel.

MJ: Well I need you to tell me a little bit more. First of all
this was on 30 July 2003?

ACC: Yes, Ma'’am.

MJ: Where were you?

ACC: At the _Police Station in Baghdad, Iraq.

MJ: Okay and what was your position at that time?

ACC: At that time, I was the platoon leader for 1lst Platoon.

MJ: And what was your position with regafd to ény of the
prisoners there?

ACC: At that time, I was the supervisor for both the soldiers
and the police station.

MJ: And so what were your duties as they applied to any of the
prisoners at the police station?

ACC: The duties there were to provide oversight for prisoners in
the police station provide them with security, clothing, and food.

MJ: Okay and who were the three individuals that I named?

25 333428
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1 ACC: I believe they were personnelv arrested by the Iraqi police
2 and placed into the detention cell there.

3 MJ: Well do you héve any reason to think that those weren't

4 prisoners at the—Police Station on 30 July 20037?

5 ACC: Can you repeat that, Ma'am?

6 MJ: Do you have any reason to think that those three named

7 individuals were not prisoners at the-Police Station on 30
8 July 20037

9 ACC: No, Ma'am. At the time, I didn't know their names, if
10 that's what you're asking.

11 MJ: All right. Have you since seen information that told you

¥

12 what their names were?

13 ACC: Just in the statements given by the soldiers in the charge
14 sheet.
15 MJ: Okay do you have any reason to doubt that those are the

16 names of the men who were prisoners at -Police Station on that

17 day?

18 ACC: No, Sir [sic]l, if my soldiers say they were the men, they

19 were the men.
20 MJ: All right, now what was your contact with each of those
21 individuals? First of all, let's talk about what happened to "

22 -, and you can refer to the stipulation of fact if you wish,

26
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but I want you to tell me what exactly you did, if anything, to that

individual, and I assume that’s a man.

ACC: Ma‘am, as stated in the statements given by the soldiers in

the charge sheet, thaf'’'s the gentleman that I struck in the D-Cell.
. ) '*;ﬁ .

MJ: Okay tell me how you struck him.
ACC: With a closed fist, I believe I hit him in the stomach.

MJ: Why? 1-‘;. . “

ACC: That’'s a question I’'ve been asking myself for the last year

and a half. Out of anger, Ma’am.

MJ: Okay had he attacked you?

ACC: No, Ma’am.

MJ: So there was--you weren’t defending yourself?
ACC: No, Ma'am.

MJ: Were you defending another soldier?

ACC: No, Ma'am.

MJ: As to -, tell me,;ﬁrhat happened with him.

ACC: Once again, Ma‘am, I struck him with a closed fist in the

stomach.

MJ: And tell me why.

>

ACC: It would be the same as before, Ma’am, I believe out of

anger.

MJ: All right. Had he attacked you?

ACC: No, Ma'’am.

27
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MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

anyone.

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

ACC:

MJ:

iolIEN
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Had he given you any sense that he was going to attack you?

No, Ma'am.

Had he attacked any of your soldiers?
No, Ma‘am.

Had he attacked another prisoner?

I don‘t know that, Ma'’am.

Okay, but I mean to your knowledge---
To my knowledge----

--—-had he attacked another prisoner?

~----no, I received no reports on that.

Okay. Would that be true of the first

gentleman ,-

To-my- knowledge, I received no reports that he attacked

All right. How about_

That’s%the gentleman that I struck by kicking him, Ma’am.

And where did you kick him?

In the shoulder.

And why did you kick him in the shoulder that day?

Out of anger, Ma’am.
Again, had he attacked you?
No, Ma'’am.

Had he sought to attack you?

28
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ACC: No, Ma'am.

MJ: To your knowledge, had he attacked any of your soldiers?

ACC: No, Ma’am.

MJ: Had he tried to?

ACC: No, Ma'am.

MJ: Had he tried to attack any other prisoner?

ACC: I received no reports of that, Ma’am.

MJ: Okay. To your knowledge had he tried to attack any other
prisoner?

ACC: No, Ma'am.

MJ: Now as an MP officer, do you receive training as to how to
deal with prisoners or detainees?

ACC: Yes, Ma'’am.

MJ: 1Is striking them with a closed fist in either the stomach
or kicking them in the shoulder, is that----

ACC: No, Ma’am, that is not part of the training.

MJ: Okay, so that’s not approprﬁate'béhavior for‘;n MP officer
when dealing with prisoners?

ACC: No, Ma'am.

MJ: Now you‘rekcharged with doing these things and that these
things amounted to conduct unbecoming an officer and a gentleman. Do
you remember the definition I gave you of conduct unbecoming an

officer and a gentleman?
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ACC: I believe so, Ma'am.

MJ: Okay tell me why this conduct was conduct unbecoming an
officer and a gentleman.

ACC: As stated, Ma'am, it’s because it disgraces the individual,
um, it disgraced the individual personally, distracted from the
conduct of my fellow--of my soldiers at the time, and it’s conduct
morally unfitting or worthy and it’s inappropriate and unsuitable.

MJ: Okay. Did these actions by you with respect to any of the
prisoners, were there other United States soldiers present when you
did this?

ACC: Yes, Ma'am.

MJ: Were they your subordinates?

ACC: Yes, Ma'am. -

MJ: So was this appropriate behavior by you in front of
subordinates?

ACC: No, Ma'am.

MJ: How do you think that that made your subordinates feel
about you in particular as an officer?

ACC: [No respounse.]

MJ: At least your behavior that day.

ACC: I believe they felt I was a disgrace.

[END OF PAGE]
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MJ: If members of the public, either American or Iraqi, learned
of your behavior that day, how do you think they’d feel about an
officer in the United States Army behaving that way?

ACC: The same.

MJ: In your mind, did you have any legitimate reason for
striking any of these individuals?

ACC: No, Ma’am.

MJ: I'm sorry, say again.

ACC: No, Ma’am.

MJ: I think you said earlier that you were angry. Is that
right?

ACC: Yes, Ma'am.

MJ: Can you tell me why you were angry?

ACC: Um, just--just the events, Ma’am, just----

MJ: Tell me what the events were.

ACC: Just--I'd received reports that they attempted to break out

of the detention cell.
MJ: Go ahead.

ACC: I received reports that they attempted to break out of the
detention cell.

MJ: Had you gotten those reports that day?

ACC: No, Ma'am.

MJ: When did you get them?

31
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ACC: The night before.

MJ: Okay, and did you have some reason to think that any of
these three individuals had anything to do with that?

ACC: Um, I believe that I was told that these were the threé
that attempted to break out.

MJ: Okay. Did that have anything to do with why you struck any
of them?

ACC: Ma‘'am, all I can say is that I was angry. Just the fact
that they tried to break out it----

[Long pause.]

MJ: Since you were the platoon leader and supervisor for the
police station, were you responsible for the health and safety of any
detainees or prisoners that were held there?

ACC: Yes, Ma’am.

MJ: How many folks could the police station hold as far as
prisoners or detainees?

ACC: Ah, we tried to keep a minimum, if I recall, we tried to
keep it under 20. We were under orders to maybe the second or third
day try to empty out our D-Cells by sending them to a higher
detention facility'by doing the paperwork. Sometimes that did not
occur because you know of transportation or logistics means, so I

mean we tried to keep the number fairly low for their safety and our

safety, Ma'’am.
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MJ: Okay is it fair to say, then, that you were a short-term
holding facility?

ACC: Yes, Ma'am.

MJ: Okay. All right do you admit that _, ~
-, and— were subject to your orders?

ACC: They were subject to my care. I didn’t give them orders,
Ma‘am. I gave my soldiers orders for the care and the treatment of
them.

MJ: Well were they under your jurisdiction?

ACC: Yes, Ma’am.

MJ: If you walked into their cell and told them to do
something, did you expect that they would do it?

ACC: Yes, Ma’am.

MJ: So were they subject to your orders?

ACC: Yes, Ma'am.

MJ: All right. Do you admit that on or about 30 July 2003, at
or near - Police Station in Baghdad, Iraq, you maltreated

W JERE ~by
striking and kicking them?

ACC: Yes, Ma'’am.

MJ: Do you admit that under the circumstances, your conduct was
unbecoming an officer and a gentleman?

ACC: Yes, Ma’am.
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MJ: Does either counsel believe that any further inquiry is
required?

TC: No, Ma'am.

DC: No, Ma'am.

MJ: Trial Counsel, what do you calculate to be the maximum
punishment authorized in this case based solely on the accused’s
guilty plea?

TC: Your Honor, a dismissal, l-year confinement, total
forfeiture, and a fine.

MJ: Defense?

DC: Defense agrees, Your Honor.

MJ: All right. Lieutenant Niles, the maximum punishment
authorized in this case based solely on your guilty plea is dismissal
from the service, total forfeitures, confinement for 12 months, and a
fine may also be adjudged. On your plea of guilty alone, this court
could sentence you to the maximum punishment, which I’ve just stated.
Do you understand this?

ACC: Yes, Mé'am.

MJ: Do you have any questions as to the sentence that could be
imposed as a result of your guilty plea?

ACC: No, Ma'am.

MJ: Do we have a pretrial agreement in this case?

34
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TC: Yes, Ma'am, it’s been given to the court reporter and has
been previously marked.

[The CR handed AE I to the MJ.]

MJ: All right. Lieutenant Niles, do you have a copy of your
plea agreement in front of you?

ACC: Yes, Ma'am.

MJ: All right, that’s been marked as Appellate Exhibit I, and
that includes both the offer portion and the quantum portion of your
plea agreement. Now I want you to look at each of these, that would
be page two of the quantum portion and page one of the gquantum, I'm
sorry, page two of the offer.

Did you sign each of these documents?

ACC: Yes, Ma’am.

MJ: Did you read them thoroughly before you signed them?

ACC: Yes, Ma’'am.

MJ: Do you understand the contents of your pretrial agreement?

ACC: Yes, Ma'am.

MJ: Now Lieutenant Niles, did anyone force you in anyway to
enter into this agreement?

ACC: No, Ma'am.

MJ: Does this agreement contain all of the understandings or
agreements that you have in this case?

ACC: Yes, Ma’am.
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MJ: Has anyone made any promises to you that are not written
into this agreement in an attempt to get you to plead guilty?

ACC: No, Ma’am.

MJ: Counsel, is Appellate Exhibit I the full and complete
agreement in this case, and are you satisfied that there are no other
agreements?

TC: Yes, Ma’am.

DC: Yes, Your Honor.

MJ: Now Lieutenant Niles, basically a pretrial agreement means
that you agree to plead guilty, and in return, the convening
authority agrees to take some favorable action in your case usually
in the form of a limitation on your sentence.

Do you understand that?

ACC: Yes, Ma'’am.

MJ: Now the law requires that I discuss the conditions of your
agreement with you, so let’s look at the offer portion, that is, the
first two pages.

Now paragraph la says first of all that you’ve gotten the
benefit and advice of your defense counsel and you’ve--you know that
you have a legal and a moral right to plead not guilty, but that you
offer to plead guitey to the specifications of Charge I and Charge I,
Not Guilty, and to The Specification of Charge II and Charge II,

Guilty, and you’'ve done that.
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1 Do you have any questions about your agreement as it

2 concerns how you’re going to plead?

3 ACC: No questions, Ma’am.

4 MT: Okay. In 1b, you’ve agreed to enter into a written

5 stipulation of fact with the trial counsel as to the circumstances of
6 the offenses to which you’‘re pleading guilty, and you’ve done that as
7 well.

8 Do you have any questions at all about what the stipulation
9 means or your agreement to enter into it?

10 ACC: No, Ma’am.

11 MJ: 1lc says, you waive the right to request personal appearance
12 of overseas witnesses to testify on your behalf at trial. Now first
13 of all, did you understand that you could have asked the convening

14 authority, that is, the government to produce witnesses at this trial
15 for you today-?

16 ACC: Yes, Ma’'am.

17 MJ: And if the convening authority had said no, that you could
18 have then come to the Court, and if the Court had found that the

19 witnesses were relevant and material and necessary, the Court could
20 have said those witnesses should be here.
21 bid you understand that?

22 ACC: Yes, Ma'am.

0034140
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1 MJ: And absent this agreement, you didn’t have to give up that

2 right.
3 ACC: Understood, Ma'’am.
4 MJ: Now are there actually any witnesses that you wanted here

5 today that aren’'t going to be here today because of this provision?

6 ACC: No, Ma'am.

7 MJ: Okay. Did you also know that there are other ways to get

8 witness information in front of the court, for example, by telephone
9 or by what we call stipulations of expected testimony or just
10 letters?
11 ACC: Yes, Ma’am.

12 MJ: Are you satisfied that whatever means you and Captain
13 -have chosen that will get the appropriate information in front

14 of the panel for them to make an appropriate decision as to your

15 sentence?

16 ACC: Yes, Ma'’am.

17 MJ: Now in 1d, you waive the right to make a motion to dismiss
18 all the charges for a violation of Rule for Court-Martial 707, that
19 is, the speedy trial act and withdraw that motion, which was filed on
20 9 June 2004. Now first of all, again, absent this agreement, you're
21 entitled to file any kind of motions you want to file.

22 Do you understand that?

23 ACC: Yes, Ma’am.
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1 MJ: Some of the motions you gave up automatically when you

2 didn't make them prior to entering your plea of guilty. Do you

3 remember me saying that?

4 ACC: Yes, Ma’'am.

5 MJ: Okay, some motions, however, such as motions to dismiss for
6 lack of jurisdiction or failure to state an offense, can never be

7 given up.

8 Do you understand that this term of your pretrial agreement
9 means that you give up the right to make this particular motion, that
10 is, the one for speedy trial when you pled guilty?

11 ACC: Yes, Ma’am.
12 MJ: In particular, do you undérstand that this term of your

13 pretrial agreement precludes- this court, or any appellate court, from
14 having the opportunity to determine if you’re entitled to any relief
15 based upon this particular motion?

16 ACC: Yes, Ma’am.

17 MJ: Now when you elected to give up the right to litigate this
18 motion, did your defense counsel explain this term of your pretrial
19 agreement and the consequences to you?

20 ACC: Yes, Ma'am.

21 MJ: Did anyone force you to enter into this term of your

22 pretrial agreement?

23 ACC: No, Ma’am.
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MJ: Captain bwhich side originated the waiver of this
motion provision?

DC: I--Your Honor, it was part of discussions with the
government. Honestly, I truthfully cannot recall which side
mentioned it first as far as the waiver goes.

MJ: All right.

TC: I concur on that, Your Honor. We had discussed the issue
for weeks prior to that. I’m not sure which one actually brought it
up first, Your Honor.

MJ: All right. ‘Lieutenant Niles, do you freely and voluntarily
agree to this term of your pretrial agreement in order to receive
what you believe to be a beneficial pretrial agreement?

ACC: Yes, Ma'am.. -

MJ: Captaingiifiiiy what do you believe to be the factual basis
of the motion covered by this term of the pretrial agreement?

DC: Yes, Your Honor, as the motion that was previously filed
indicated, the passage of time from the original preferral of
charges, my evaluation of my reseafch has indicated, however, that
there were some significant defense delays that accounted for many of
those days, which subtracting those days brought the cloék to less
than 120 days.

MJ: So are you, in effect, telling me that you no longer think

that there was a legitimate basis for a speedy trial motion?

0u3443
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1 DC: Yes, Your Honor. I believe it would not have been a

2 frivolous motion, but I believe that our chances of prevailing, as I
3 have explained to Lieutenant Niles, were very, very minor. .

4 MJF: All right.

5 DC: Based on the research and the facts that I have been able

6 to collect.

7 MJ: All right, Lieutenant Niles, do you understand that if this
8 motion were made and granted by me then a possible ruling could have
9 been that all the charges against you would have been dismissed, and
10 did you discuss that with Captain >

11 ACC: Yes, Ma'am.
12 MJ: Now knowing what your defense counsel and I’'ve told you, do
13 you want to give up making this motion in order to get the benefit of
14 your pretrial agreément?

15 ACC: Yes, Ma’am.

16 MJ: All right, do you have any guestions about this particular
17 provision of your pretrial agreement?

18 ACC: No, Ma’am.

19 MJ: Now paragraph 2 says in exchange for what we’ve just talked
20 about, the things that are covered in paragraph 1, the convening
21 authority will take the actions specified in the enclosure, that is,

22 the quantum portion.
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1 Paragraph 3 says the offer to plead guilty will not be

2 affected if the military judge amends any specification or charge

3 based upon a motion of the defense, the government, or sua sponte by
4 the military judge. That means if for some reason I modify any of

5 the specifications, this agreement between you and the convening

6 authority is still good.

7 Do you understand thatﬁﬂﬂﬂﬁ

8 ACC: Yes, Ma'am.

9 MJ: Do you have any questions?

10 ACC: No, Ma’am. RN

11 MJ: Paragraph 4 says that there are no promises, conditions, or

12 understandings regarding your proposed plea of guilty that are not
13 contained within these three pages, that is, the offer portion and

14 the quantum portion.

15 Any questions?
16 ACC: No, Ma'am.
17 MJ: Paragraph 5 says you’re satisfied with the advice that

18 you’ve gotten from your defense counsel, that he’s advised you of the
19 meaning and effect of your guilty plea, and you fully understand that
20 meaning and effect.

21 Now we’ve also talked about the meaning and effect of your
22 guilty plea. Do you have any questions at all?

23 ACC: No, Ma'’'am.
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1 MJ: Paragraph 6 says you understand that you may request to

2 withdraw your plea of guilty at any time before it’s accepted, but if
3 you do, this agreement’s cancelled. This agreement may also be

4 cancelled if:

5 A) You fail to plead guilty;

6 B) You fail to arrive at an agreement with the government
7 on the contents of the stipulation of fact or if that stipulation

8 were modified without your consent; or

9 C) The military judge either refused to accept your guilty
10 plea or changed your guilty plea at some point during the trial.
11 Now none of those things has happened, but if any one of

12 them were to happen, this agreement would be cancelled. It would be

13 gone.

14 Do you understand that?

15 ACC: Yes, Ma'’am.

16 MJ: Do you have any questions about any of it?

17 ACC: No, Ma'am.

18 MJ: And paragraph 7 says if before or during trial any

19 specification is amended, consolidated, or dismissed with your
20 consent, this agreement will remain in effect.
21 Any questions about that?

22 ACC: No, Ma'’am.
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1 MJ: All right. Now the last page of Appellate Exhibit I is the
2 quantum portion of your pretrial agreement, and it states that the

3 convening authority agrees to disapprove any confinement adjudged in
4 excess of 45 days, but he may approve any other lawful punishment.

5 Is that a correct statement of what you and the convening
6 authority agreed to?

7 ACC: Yes, Ma'am.

8 MJ: Now, Lieutenant Niles, you get the benefit of whichever is
9 1less each element of the sentence of the court or that contained in
10 your pretrial agreement. If the sentence adjudged by this court is
11 greater than the one provided in the pretrial agreement, the

12 convening authority must reduce the sentence to one no more severe
13 than the one in your pretrial agreement. On the other hand, if the
14 sentence of this court is less than the one in your agreement, the

15 convening authority cannot increase the sentence that he adjudges

16 {sic].

17 Do you understand that?

18 ACC: Yes, Ma'am. “
19 | MJ: Now if your ETS date arrives while you are serv%éfng

20 confinement as part of your sentence, then all of your military pay
21 and allowances will stop on your ETS date. Do you understand that?

22 ACC: Yes, Ma'’am.
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1 MJ: I'm not sure that that actually would apply here given the
2 guantum provision, but I just wanted to make sure you’'re aware of

3 that. All right? —

4 ACC: Yes, Ma'’am.

5 MJ: Now, Lieutenant Niles, have you had enough time to discuss
6 this agreement with your defense counsel?

7 ACC: Yes, Ma’'am.

8 MJ: Are you satisfied with your defense counsel’s advice

9 concerning thig pretrial agreement?

10 ACC: Yes, Ma'am.

11 MJ: Did you enter into the agreement of your own free will?
12 ACC: Yes, Ma’am.

13 MJ: Has anyone tried to force you to make this pretrial

14 agreement?

15 ACC: No, Ma'’am.

16 MJ: Do you have any questions about your pretrial agreement?
17 ACC: No, Ma'’am.

18 MJ: Do you fully understand all the terms of the pretrial

19 agreement and how they affect your case?
20 ACC: Yes, Ma'’am.
21 MJ: Lieutenant Niles, are you pleading guilty not only because

22 you hope to receive a lighter sentence, but because you are convinced

23 that you are, in fact, guilty?
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ACC: Yes, Ma'’am.

MJ: Do counsel for both sides agree with the Court’s
interpretation of the pretrial agreement?

TC: Yes, Ma'am.

DC: Yes, Your Honor.

MJ: Defense Counsel, have you had enough time and opportunity
to discuss this case with Lieuteriant Niles?

DC: I have, Your Honor.

MJ: And Lieutenant Niles, have you had enough time and
opportunity to discuss this case with your defense counsel?

ACC: Yes, Ma'am.

MJ: Have you, in fact, consulted fully with your defense
counsel and received the full benefit of his advice?

ACC: Yes, Ma'am.

MJ: Are you satisfied that your defense counsel’s advice is in
your best interest?

ACC: Yes, Ma'am.

MJ: And are you satisfied with your defense counsel?

ACC: Yes, Ma'am.

MJ: Are you pleading guilty voluntarily and of your own free
will?

ACC: Yes, Ma'’am.
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MJ: Has anyone made any threat or tried in anyway to force you
to plead guilty?

ACC: No, Ma'am.

MJ: Do you have any questions as to the meaning and effect of a
plea of guilty?

ACC: No, Ma'am.

MJ: Do you fully understand the meaning and effect of your plea
of guilty?

ACC: Yes, Ma’'am.

MJ: Do you understand that even though you believe you are
guilty, you have the legal and moral right to plead not guilty and to
place upon the government of proving [sic] your guilt beyond a
reasonable doubt?

ACC: Yes, Ma'am.

MJ: I want you to take a moment now and consult with your
defense counsel and then tell me whether you still want to plead
guilty.

[The accused did as directed.]

ACC: Yes, Ma'am.

MJ: So you still want to plead guilty?

ACC: Yes, Ma'am.

MJ: All right. Lieutenant Niles, I find that your plea of

guilty is made voluntarily and will full knowledge of its meaning and
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effect. I further find that you have knowingly, intelligently, and

consciously waived your rights against self-incrimination, to a trial

of the facts by a court-martial, and to be confronted by the

witnesses against you. Accordingly, your plea of guilty is provident

and is accepted. However, .I advise you that you may request to
withdraw ybur guilty plea at anytime before the sentence is
announced, and if you have a good reason for your request, I will
grant it.
Will the accused and counsel please rise.
[The accused and his counsel did as directed.]
MJ: Lieutenant Niles, in accordance with your plea of guilty,

this court finds you:

Of Specification 1 of Charge I: Not Guilty.
Of Specification 2 of Charge I: Not Guilty.
Of Specification 3 of Charge I: Not Guilty.
Of Charge I: Not Guilty.
Of The Specification of Charge II: Guilty.
Of Charge II: Guilty.

You may he seated.
[The accused and his counsel did as directed.]

MJ: ©Now Lieutenant Niles, we enter into the sentencing phase

of

the trial where you have the right to present matters in extenuation

and mitigation, that is, matters about the offense or yourself, which

you want the court to consider in deciding your sentence. In

addition to the testimony of witnesses and the offering of
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1 documentary evidence, you may yourself testify under oath as to these
2 matters, or you may remain silent in which case, the court members

3 may not draw any adverse inference from your silence.

4 On the other hand, if you desire, you may make an unsworn

5 statement. .Because the statement is unsworn, you cannot be cross-

6 examined on it. However, the government may offer evidence to rebut
7 any statement of fact contained in any unsworn statement. An unsworn
8 statement may be made orally, in writing, or both. It may be made by

9 vyou, by your counsel on your behalf, or by both.

10 Do you understand these rights?
11 ACC: Yes, Ma’'am. a1y
12 MJ: Now counsel, is the personal data on the front page of the

13, charge sheet correct?
14 DC: Your Honor, the only issue is with the pay. These charges

15 were preferred before the first of the year. Since----

16 MJ: All right. What’s the pay?

17 DC: The pay, Ma’'am, the basic pay is $3,421.50.

18 MJ: All right.

19 " DC: And there is nciﬁbhﬁer any sea or foreign pay because he’s

20 been redeployed back to Germany.
21 MJ: Okay, it would appear to me, at least the copy that I have,
22 that those changes were made.

23 DC: Okay, Ma'’am.
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1 MJ: Have they been made on the original?
2 TC: They should have been, Your Honor, yes.
3 MJ: All right. Is there anything else that needs to be

4 corrected on the front page of the charge sheet?

5 DC: Yes, Your Honor. The only other issue is with the term in
6 Dblock 6bravo. Lieutenant Niles--his service obligation after OCS was
7 3 years not 4 Years; however, when he arrived in Germany, he was

8 extended for several months so that he would have a 3 year term of

9 service from his arrival in Germany, so his ETS is in October of this
10 vyear 2004. So his original--his term of sexrvice is 3 years plus a

11 extension of about 4 months.

12 MJ: Okay, so 3 years 4 months, is----

13 DC: Yes, Your Honor.

14 MJ: ----what you’‘re saying?

15 DC: Yes, Your Honor.

16 MJ: Okay why don‘t we change it so it reads 3 years 4 months,

17 so anything else?

18 DC: That’s all the inaccuracies there, Your Honor.
19 MJ: Okay.
20 DC: Everything else is accurate.
21 TC: And that was, $3,421.50 for basic and total correct?
22 DC: That’'s correct.
50

39575

ACLU-RDI 964 p.230
DOD 002162



10

11

12

13

14

15

16

17

18

19

20

21

22

—
! T
) |

" ——’

MJ: All right. Now Captain Gl has the accused been
punished in anyway prior to trial that would constitute illegal
pretrial punishment under Article 137

DC: He has not, Your Honor.

MJ: Lieutenant Niles, have you spoken with Captain <l about
Article 137

ACC: Yes, Ma’am.

MJ: Do you understand what Article 13 prohibits?

ACC: Yes, Ma'’am.

MJ; Do agree that you’ve not been punished prior to trial in
violation of Article 137

ACC: Yes, Ma'’am.

MJ: Has your freedom of movement been limited in anyway prior
to trialv?

ACC: No, Ma'am.

MJ: Have your pass privileges been withdrawn?

ACC: No, Ma'’am.

MJ: Have you been subject to any sort of sign in requirement?

ACC: No, Ma'’am.

MJ: Captain 4P are you aware of any limitations placed on
Lieutenant Niles’ liberty that raise the issue of restriction

tantamount to confinement?
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1 DC: No, Your Honor. One point before you ask the next question
2 is there was a call in requirement where he called in and checked in
3 with his unit, but that doesn’t rise to the level of Article 13

4 violation.

5 MJ: All right.

6 DC: It was not a personal, physical requirement. It was a call

7 in requirement.

8 MJ: Okay and when--when was that call in?

9 ACC: Ever since I've redeployed back to the unit.

10 MJ: Okay and how often do you have to call in?

11 ACC: Ah the previous commander required me to actually stopvby

12 the company just to check in, and the current commander asks that I

13 call twice a week.

14 MJ: Okay twice a week?
15 ACC: Yes, Ma'am.
16 MJ: All right, now have, Lieutenant Niles, have you spoken to

17 Captain - about restriction tantamount to confinement?

18 ACC: Yes, Ma'am.

19 MJ: Do you understand the concept of restriction tantamount to
20 confinement?

21 ACC: Yes, Ma'am.

22 MJ: Do you believe that you’ve been restricted tantamount to

23 confinement?
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1 ACC: No, Ma'am.

2 MJ: Now we've already discussed what the maximum punishment in
3 this case is, and that is, dismissal, total forfeitures, confinement
4 for 12 months, and a fine may also be adjudged. Looking at the

5 charge sheet, it does not appear that the accused has been in any

6 sort of pretrial confinement, and so I don’t believe that any days of

7 pretrial confinement credit are due. Is that correct?

8 DC: I'm sorry, Your Honor. Yes, that is correct.
9 TC: Yes, Ma'am.
10 MJ: Has the sentence worksheet been marked as an appellate

11 exhibit?

12 TC: It should have been previously marked, Your Honor.

13 [The CR handed the flyer and sentence worksheet to the MJ.]

14 MJ: All right, the flyer has been marked as Appellate Exhibit

15 III. Have both counsel had an opportunity to review the flyer?

16 DC: Yes, Your Honor.

17 MJ \“‘W objections?

18 DC: No objection to the flyer, Your Honor.

19 MJ: All right, the sentencing worksheet has been marked as

20 Appellate Exhibit IV. Again, have both counsel had an opportunity to

21 review that?
22 TC: Yes, Your Honor.

23 MJ: Any objections?
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1 DC: No objection, Your Honor, although I believe it may not
2 include the language about the fine, which you just read, the

3 possibility or the applicability of a fine.

4 MJF: Oh, you’re right.
5 DC: We could add that on a recess before we mark it.
6 MJ: Well does either side believe that a fine is actually

7 appropriate in this case?
8 TC: The government----
9 DC: No, Your Honor. We certainly don’t believe that a fine is

10 appropriate.

11 TC: The government does not, Your Honor.

12 MJ: All right, then, I will not instruct on a fine.

13 TC:. .Yes, Your Honor.

14 : Your Honor, one point, if asked to read the maximum

15 sentence in front of the panel, should it just be dismissal, one year

16 of confinement, and don’t mention the fine?

17 MJ: Correct.
18 TC: Yes, Your Honor.
19 MJ: All right, does either side have documentary evidence on

20 sentencing, which can be marked, if it hasn’t been, and offered at
21 this time?

22 [The CR handed PE 2 and 3 for ID to the MJ.]
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TC: The government hés previouély marked the ORB and the OER
from the timeframe of the crime, and those two documents we wish to
be admitted.

MJ: Okay. Have you had an opportunity, Captain - to
review these?

DC: Yes, Your Honor.

MJ: Any objections?

DC: No, Your Honor, not at all.

MJ: All right, so Exhibit 2, which is the ORB is admitted, and
Exhibit 3, which is an OER for the period 10 July 2003 through 30
March 2004, is also admitted.

Defense, do you have any?

_DC: Your Honor, we have Defense Exhibit Alpha, which is a geod.-
soldier packet, essentially, divided in four sections. I believe the
court has been previously shown a copy of this during an 802 session.
[The CR handed DE A for ID to the MJ.]

MJ: All right, any objection?

TC: Your Honor, just previously based on our 802 sessions we
had with you, if witnesses testify in person or via phone, then I ask
that the letters would be cumulative regarding Colonel‘nd‘
some of the letters that may be attached in there.

DC: Yes, Your Honor, before you even respond, if I may, defense

will withdraw those letters assuming--the only witness who is going
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1 to present live testimony who has a statement in there is Lieutenant

2 - He will be a telephonic witness. If we make

3 contact and present the evidence, as we will seek to do, then we’ll

4 withdraw those letters from the packet. N
5 MJ: All right.
6 DC: Otherwise, no other letters in there come from a witness

7 who will be present.

8 MJ: All right, with that proviso, Captain - any

9 objection?

10 TC: No, Your Honor.

11 MJ: All right then Defense Exhibit A for identification is

12 admitted.

13 . Are those all of the exhibits for sentencing?

14 DC: Yes, Your Honor, I may just--if I may one question just a
15 request that we just be allowed to substitute into the record a black
16 and white copy. There are some original colored photographs in that
17 book, and for the record we have made black and white copies that we
18 would ask just that those personal items--photos be--you know we be
19 able to get those back so the accused does not lose those.

20 " 'MJ: I have no problem with you submitting copies,‘ ;oﬁ't»:';l'd oo

21 prefer you get colored copies made.

22 DC: Yesg, Ma’am, we can do that.
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MJ: All right, but do you want a copy of the entire book made

0f the exhibit? That’s all right, you may do that, but anything

that’s in there in color needs to be copied in color.

DC: Yes, Ma’'am, and that’s fine. We’ll just copy the colored
photographs. My only concern is that the accused and his family get
those photographs back----

MJ: That's fine.

DC: ----because those are personal items.

MJ: Any objection, Government?

TC: No, Your Honor.

MJ: Okay, no there’s no problem doing that. Just make sure you
get colored copies----

DC: Thank you.

MJ: ----0of the photos made.

DC: We'll provide those to Mr. -

MJ: All right. Any other--anything else we need to do before

we call the members?
TC: No, Ma'am.
DC: Nothing from the defense, Your Honor.

MJ: Okay Bailiff, would you call the members, please.

[The bailiff did as directed.]

[The session recessed at 1058, 1 July 2004.]
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1 [The court—martial.was called to order at 1100, 1 July 2004, pursuant
2 to the orders previously inserted in the record and the following

3 orders: Court-Martial Convening Order Number 8 dated 23 June 2004,

4 Headquarters, 7th Army Training Command, APO Army Europe.]

5 MJ: You may be seated. Court is now called.to oxrder.

6 TC: The court is convened by Court-Martial Convening Order

7 Number 1, Headquarters, 7th Army Training Command dated 25 February

8 2004, copies of which have been furnished to each court member.

9 The accused and the following persons detailed to this

10 court-martial are present.

11 COLONEL - MILITARY JUDGE;

12 CAPTAI_TRIAL COUNSEL;

.43 LIEUTENANT- ASSISTANT TRIAL COUNSEL;
14 cartary (Y o=revse counsen; and the court

15 members who are:

17 ~ coroner. YNGR

18 LIEUTENANT *-
19 ' LieureNanT coroneL (NNG——_G—-—
20 vrevrenant coroner NI

21 rxevrenant coones P
22 LIEUTENANT COLONEL -

23 sy
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3 carrazy U
4 ICAPTAIN— [sic] WP who are the court

5 members.

6 The following persons are absent and have been properly

¥ excused:

8 mwow' ] ‘

9 cnp'rnu
10 CAPTAIN-;
11 CAPTAIN - and
12 cws

13 The prosecution is ready to proceed with the trial in the

14 case of United States versus First Lieutenant Glenn A. Niles.

15 MJ: Thank you. The members of the court will now be sworn.
16 All persons in the courtroom please rise.

17 [All persons did as directed and the members were sworn. ]

18 MJ: Please be seated.

19 [All persons did as directed.]

20 MJ: The court is now assembled.

21 Members of the court, it is appropriate that I give you
22 some preliminary instructions. My duty as military judge is to

23 ensure that this trial in conducted in a fair, orderly, and impartial
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1 manner in acco;dach%yitgvthq#itw. I preside over open sessions,

2 rule upon objeﬁﬁgqga‘“ggg ingtruct you on the law applicable in this
3 case. You are rqugggq”;gﬁgphwow my instructions on the law and may
4 not consult any %ﬁaﬁaﬁsouwce as to the law pertaining to this case

5 unless it’s been admitted into evidence. This rule applies

6 throughout the trial including‘closed sessions and periods of recess

7 and adjournment. Any questions you have of me should be asked in

8 open court. )

9 At a session held earlier, the accused pled guilty to The
10 Charge and'Specifﬁﬁqtion, which you have before you. I accepted that
11 plea and entered%ﬁindingSeof guilty. Therefore, you will not have to
12 determine whether the accused is guilty or not guilty as that has

-13 been determined by his plea. Your duty is to determine an
, R DU N
14 appropriate sentence. . S ’
15 That duty is a grave responsibility requiring the exercise
16 of wise discretion. Your determination must be based upon all the
17 evidence presented and the instructions I will give you as to the
18 applicable law. Since you cannot properly reach your determination
19 until all the evidence has been presented and you have been
20 instructed, it is of vital importance that you keep an open mind
21 until all the evidence and instructions have been presented to you.

22 Counsel soon will be given an opportunity to ask you

23 questions and exercise challenges. With regard to challenges, if you
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1 know of any matter that you feel might affect your impartiality to

2 sit as a court member, you must disclose that matter when asked to do
3 so. Bear in mind that any statement you make should be made in

4 general terms so as not to disqualify other members who hear the

5 statement.

6 Some of the grounds for challenge would be if you were an

7 accuser in the case, i1f you have investigated any offense charged, if
8 you formed a fixed opinion as to what an apbropriate sentence or

9 punishment would be for this accused. To determine if any grounds

10 for challenge exist, counsel for both sides are given an opportunity
11 to question you. These questions are not intended to embarrass you.
12 They are not an attack upon your integrity. They are asked merely to
13 determine whether a basis for challenge exists. .It-is no adverse
14 reflection upon a court member to be excused from a particular case.
15 You may be questioned either individually or collectively,
16 but in either event, you should indicate an individual response to

17 the question asked. Unless I indicate otherwise, you are required to
18 answer all guestions.
19 You must keep an open mind throughout the trial. You must
20 impartially hear the evidence, the instructions on the Taw, and only
21 when you are in your closed session deliberations may you properly
22 make a determination as to an appropriate sentence after considering

23 all the alternative punishments of which I will advise you later.
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1 You may not have a preconceived idea or formula as to either the type
2 or the amount of punishment, which should be imposed if any.
3 Counsel are given an opportunity to question all witnesses.
4 When counsel have finished, if you feel that there are substantial
5 questions that should be asked, you will be given an opportunity to
6 do so. The way we handle that is you’'re required to write out the
7 question and sign legibly at the bottom. This method gives counsel
8 for both sides and me an opportunity to review the questions before
9 they’'re asked since your questions, like the questions of counsel,
10 are subject to objection, and I believe that there are forms provided
11 for your use there if you desire to question any witness. I will
12 conduct any needed examination.
13 There are a couple of things you need to keep in mind with
14 regard to questioning:
15 First, you cannot attempt to help either the government or
16 the defense;
17 Second, counsel have interviewed the witnesses and know
18 more about the case than we do. Very often they do not ask what may
19 appear to us to be an obvious guestion because they are aware this
20 particular witness has no knowledge on the subject.
21 Rules of evidence control what can be received into
22 evidence. As I indicated, questions of witnesses are subject to

23 objection. During the trial, when I sustain an objection, disregard
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1 the question and answer. 1If I overrule an objection, you may

2 consider both the question and answer.

3 During any recess or adjournment, you may not discuss the
4 case with anyone, not even among yoursgelves. You must not listen to
5 or read any account of the trial or consult any source written or

6 otherwise as to matters involved in this case. You must hold your

7 discussion of the case until you are all together in your closed-

8 session deliberations so that all members have the benefit of your

9 discussion. Do not purposely visit the scene of any incident alleged
10 in The Specification or involved in the trial. You must also avoid
11 contact with witnesses or potential witnesses in this case. If

12 anyone attempts to discuss this case in your presence during any

13 recess or adjournment, you must immediately tell them to stop and

14 report the occurrence to me at the next session. I may not repeat
15 these matters to you before every break or recess, but please keep
16 them in mind throughout the trial.
17 We will try and estimate the time needed for recesses or
18 hearings out of your presence. Frequently, your--the duration of

19 those hearings is extended by consideration of new issues that arise
20 during those hearings. Your patience and understanding regarding
21 these matters will contribute greatly to an atmosphere consistent

22 with the fair administration of justice.
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While you are in your closed-session deliberations, only
the members will be present. You must remain together, and you may
not allow any unauthorized intrusion into your deliberations.

Each of you has an eqﬁal voice and vote with the other
members in discussing and deciding all issues submitted to you.
However, in addition to the duties of the other members, the senior
member will act as your presiding officer during your closed-session
deliberations and will speak for the court in announcing the results.

This general order of events can be expected in this court- -
martial:

Questioning of court members;

Challenges and excusals;

Presentation of evidence;

Closing argument by counsel;

Instructions on the law;

Your deliberations; and

Announcement of the sentence.

The appearance and demeanor of all parties to the trial
should reflect the seriousness with which the trial is viewed.
Careful attention to all that occurs during the trial is required of
all parties. If it becomes too hot or too cold in the courtroom or
if you need a break because of drowsiness or for comfort reasons,

please tell me so that we can attend to your needs and avoid

o 003467
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1 potential problems that might otherwise result. Frankly, I’'m not
2 sure how much control we have over the temperature in the courtroom,
3 but if there is a problem, let me know and we’ll see what we can do.
4 Each of you may take notes, if you desire, and use them to
5 refresh your memory during deliberations, but they may not be read or
6 shown to other members. At the time of any recess or adjournment,
7 you should take your notes with you for safe keeping until the next
8 session.
9 If at anytime during the trial it is necessary that you
10 make any sort of statement, you need to preface that with your name
11 so that it’s clear on the record who is speaking.
12 Now are there any questions?
13 ‘ [All members indicated a negative response.]
14 MJ: Apparently not.
15 Please take a moment and read The Charge on the flyer
16 provided to you and to ensure that your name is correctly reflected
17 on a convening order. If not, please let me know.
18 [All members did as directed.]
19 [A member indicated a change.]

20 MJ: Yes.

21 wevsEr (Lrc () ieutenant -It
22 reflects Major- I1've since been promoted.
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1 MJ: All right that will be noted on the record, and _

2 congratulations.

3 All right_: it appears that the only question was the one

4 noted by Lieutenant _

5 Trial Counsel, you may announce the general nature of The

6 Charge.

7 TC: The general nature of The Charge in this case is one charge

8 and one specification of a violation of Article 133, Uniform Code of
9 Military Justice for conduct unbecoming a United States Army officer.

10 The charges [sic] were preferred by Captain-

11 forwarded with recommendations as to its disposition by Colonel

12 _ and investigated by Lieutenant Colonel-
13 ‘ The records of this case disclose no grounds for

14 challenges. If any member of the court is aware of any matter, which
15 he or she believe may be a ground for challenge by either side, such
16 matter should now be stated.

17 Let the record--one person we'’'ve got a positive response from

18 Lieutenant h, Your Honor. Besides Lieutenant -

19 -I think it was a negative response from the other panel

20  members, Your Honor.

21 MJ: Now remember, please state whatever;you’re going to say in
22 general terms sp as to not infc;ac%,_ if you will, any of the other

23 potential panel members.
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1 vemeer [rrc QSN ricutenant “the

2 investigating officer, and I work in the same organization. We were
3 doing separate Article 32 investigations at the same time, and at one
4 point a few weeks ag®1 asked him the status of his because he’s

5 PCSing in the next few days. He said he’d completed----

6 MJ: All right, don’t go any further as to what he told you.
7 MEMBER [LTC _]: Okay.
8 MJ: Your conversation with him, did that--do you believe that

9 that will affect how you can hear the evidence in this courtroom and
‘10 determine a fair sentence for Lieutenant - :

11 MEMBER [LTC ~: No, Ma’am, we did not discuss any

12 - details.

13 - MJT: “All right. That may lead to.some more questions further
14 down the road for you specifically, but I’'ll let that go at that at
15 the moment.

16 Other than that, does any member--is any member aware of

17 any matter, which he or she believes might be a ground for challenge
18 by other sidelmsenivec ;
19 . .+ . .+ Negative response.

20 Now before counsel ask you questions, I'm going to ask you
21 a few preliminary questions. If any member has an affirmative

22 response to any question, please raise your hand.

23 Does anyone know the accused in this case?
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Negative requnse from all membsrs. L
Does anyone know any person named in The Specification?
Again, a negative response.
Having seen the accused and read The Charge and The
Specification, does anyone feel that you cannot give the accused a
fair trial for any reason?

Negative response.

Does anyone have any prior knowledge of the facts or events

in this case?

Negative response. ;‘iﬂww

Has anydne or any member of your family ever been charged
with an offense similar to that charged in this case?

Negative response.

Has anyone or any member of your family or anyone close to

you personally ever been a victim of an offense similar to that

charged in this case?
Negative response.

How many of you are serving as court members for the first

time?

All right, we have two Captain----

uevsEr (e (D - Ma’am.

MJ: ——-~- and----

wevpEr (v WY vaior G
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1 MJ: All right, as to the remaining members, can each of you who
2 has previously served as a court member put aside anything you might
3  have heard in a previous proceeding and decide this case solely on

4 the basis of the evidence and my instructions as to the applicable

5 law?
6 Affirmative response from all remaining court members.
7 Now has anyone had any specialized law enforcement training

8 or experience to include duties as a military police officer, off
9 duty security guard, civilian police officer, or comparable duties
10 other than the general law enforcement duties common to military
11 personnel of your rank and position?
12 Negative response.
13 Now is any member of the court in the rating chain,
14 supervisory chain, or chain of command of any other member of the
15 court?
16 Negative response.
17 Now has anyone had any dealings with any members, I’'m
18 sorry, any parties to the trial to include me and counsel, which
19 might affect your performance of duty as a court member in anyway?
20 Negative response.
21 Does anyone: know of anything of either a personal or
22 professionalvnature, which would cause you to be unable to give your

23 full attention to these proceedings throughout the trial?
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1 Negative regponse.

2 Now it is a ground for challenge that you have an inelastic
3 predisposgition toward the imposition of a par;icular punishment based
4 solely on the nature of the crime for which the accused is to be

5 sentenced. Does any member, having read The Charge and The

6 Specification, believe that you would be compelled to vote for any

7 particular punishment solely because of the nature of The Charge?

8 Negative response.

9 You will be instructed in detail before you begin your

10 deliberations. I will instruct you on the full range of punishments
11 from no punishment up to the maximum punishment. You should consider
12 ‘all forms of punishment within that range. Consider doesn’t
13 necessarily mean that you would vote for that particular punishment.
14 Consider means that you think about and make a choice in your mind

15 one way or the other as to whether that’s an appropriate punishment.

16 Each member must keep an open mind and not make a choice nor

17 foreclose from consideration any possible sentence until the closed
18 session for deliberations and voting on the sentence. Can each of

19 vyou follow this instruction?

20 Affirmative resporse.

21 Can each of you be fair, impartial, and open minded in your
22 consideration of an appropriate sentence in this case?

23 Affirmative response.

70 (03473

ACLU-RDI 964 p.250
DOD 002182



M-
]

1 Can each of your reach a decision on a sentence on an

2 individual basis in this particular case and not solely upon the

3 nature of the offense of which the accused has been convicted?

4 Affirmative response.

5 Is any member aware of any matter, which might raise a

6 substantial question concerning your participation in this trial as a
7 court member?

8 Negative response.

9 Now do counsel for either side desire to question the court

10 members?

11 TC: Yes, Your Honor, the government does.

12 DC: Yes, Your Honor, the defense does és well.

13 MJ: All right, Government, you can go first.

14 TC: Sir, members of the panel. My name is Captain -

15 ~, that’s Lieutenant — We're the prosecutor or

16 the trial counsel in this case. I‘m going to ask you a few questions
17 Dbefore we start.

18 Now you're going to hear from some witnesses today, and I'm
19 going to start by reading the names of the witnesses and if you know

.20 that person, please give us an affirmative response. Okay.

21 Do any members of the panel know a Lieutenant ~
22 R i ovcenan: SRR

23 Negative response from the panel members, Your Honor.
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1 Do any of the members know a Major — a Major
>

3 Negative response from the panel members, Your Honor.

4 Do any of the members know a Major -, Major
g

6 Positive response from----

7 wevpEr (17 N :  cicucenan: UGN

8 TC: ----Lieutenant —and from Lieutenant -
>

10 Let me start with Lieutenant — how do you

11 know Sir?

12 MEMBER [LTC-: If it's the same Major (D,
13 he’'s the 409th BSB -

14 TC: Okay, have you discussed any aspects of the casmh him?
15 ¢ :* "MEMBER [LTC - : #No "o, ®ne.
16 TC: Okay. Anything on--based on your relationship that would

17 make you give more or less weight to what Major _might say?

18 MEMBER [LTC - No.

19 TC: Okay. Same questions of you, Sir, how do you know Major
20 WD
21 MEMBER [LTC -: He was my next-door neighbo¥ in Bambdrg,
. R AL TR ¥ N e,
22 and a personal friend. et e :
72 A «34"15
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TC: Okay and based on that type of relationship--first of all,

}havé you discussed the case with him?

MEMBER [LTC - No.

TC: Okay. And based on your relationship, would you give any

more or less weight to what he testified to?

Negative response from the panel member, Your Honor.

Does anybody else know Major Hunt?

Negative response, Your, Hgn‘gg.
s m Does anybody know a Captain — a Captain -

Negative response from the panel members, Your Honor.

. ' b1

Does anybody know a Captain - éaptain-
- R, 2

Again, Your Honor, negative response from the panel.v

members.

Do anwa vt'_,he?,panel members know a First Lieutenant ‘
k & L
R .23

Affirmative response from Lieutenant —

negative responseﬁgm» the other panel members.
How do you know Colonel, excuse me, Lieutenant —
MEMBER [LTC - He was recently assigned to my

organization at range . control. He'’s the range safety officer so it’s

about 1 month.

TC: Okay, so he'’'s worked for you for about 1 month?
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MEMBER [LTC —: Yes.

TC: Are you a supervisor of his?

MEMBER [LTC - Yes.

TC: Are you in his rating chain-?

veveER (LTc R  ves.

TC: What’s your relationship in that rating chain?

MEMBER [LTC - I'm his senior rater.

TC: Now based on your--first of all have you discussed the case

with him? . Booa

MEMBER [LTC - No.

TC: Based--that’s a negative response. Based on your °

relationship with the lieutenant, 1$ there anything that would make

you give more or .less. weight to whatiL he said-?

MEMBER [LTC ‘ No .

TC: Negative response from thé panel member, Your Honor.

|
Does anyone know a First L‘:ieutenant“

Negative response from th¢ panel members, Yotir Honor.

Does anybody know a Staff }Sergeant -Staff

Again, '.'Yo'uf"H'onor, negativj'e response from the panel

members.,

Do any of the members of the panel know a Staff Sergeant
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1 Again, You# Honor, negative response from the panel

2 members.

3 Do any of tM®mémbers of the panel know a Sergeant-
- i

5 Negative ‘®sponse from the panel members.

6 And does anybody know a -

7 Again, riﬁ'&éfﬁdﬁz'e response from the panel members.

8 Next I'm going to read you a list of officers that have

9 Dbeen previously or have had some type of involvement in the case, and

10 please let us knoWw--let the Court know if you know these people.

11 A Captain *does anybody know a Captain
12 #

13 Negatiwe.-reéponse from all the panel members, Your Honor.
14 Now the gexbf#ﬂe ‘is regarding Colonel _and just

15 for the record, Colonel —already addressed how he knows

16 Colonel - Do any of the rest of theg,membernsﬁ@i;}le panel

17  know a Lieutenant~

18 That’'s a positive response from Colc’mel-

19 - 8ir, how do you know Colonel ‘

20 MEMBER -: He and I have conducted multiple briefings

21 at the--for visitors to Grafenwoehr.

22 TC: Okay, has he actually discussed any particulars of this

23 ‘case wi‘éh yoh?
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MEMBER — No, he has not.

2 TC: Okay is there anything based, on your relationship with

3 Lieutenant -that will make you give moreior less
4 ¥ weight to anything~---
5 MEMBER e w~o.

6 TC: Does anybody here know a Colonel ‘olonel -
7 -

8 Affirmative response from Colonel----

9 MEMBER _[COL -: -

10 TC: ----Bilafer. Sir, how do you know Colonel _

11 MEMBER [COL - ’We worked together at V Corps and now

12 we're depioyed in Iraq together [sic].

13 TC: Okay. .Did he ever discuss this case with you?
14 MEMBER [COL _: No. :
15 TC: Anything, based on your relationship with him, that would

16 affect Yyour ability to be fair and impartial in this case?

17 MEMBER [COL-: NG.

18 TC: Lastly, has anyone from the military police corps or any
19 military police officers approached you about this case?

20 'i‘ﬁh:'at!;'s "'a' negative response from all the panel members, Your

21 Honor.

22 That’s all the questions I have. Thank you.
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1 MJ: All right, Captain—

2 DC: Th‘nk &ou,'Your Honor.

3 ~ Sir, Gentlemen, Ma’am, good morning. My
4 name is Cap,tain— and I'm with the trial defense services

5 office here at Vilseck, and I'd like to introduce to you Lieutenant

6 —:”im%he accused in this case. I just have a couple

© et

7 of questions briefly to ask--ask you as a gioup.
8 First of all, I would just like to ask as a general

9 proposition, would all of you agree that when determining an

10 appropriate punishment for any given offense, that it would be

11 necessary to consider the surrounding circumstances in which that

12 offense was commiéted? Would all of you agree to that proposition?
13 -Your Honor, an affirmative response from all panel members. .. ..
14 For instance, an incident, which occurs in the midst of

15 combat operations: might be evaluated differently than one committed

16 in the everyday garrison environment. Would all of you agree to that

17 general proposition?

18 Affirmafive response from all members, Your Honor.

19 Again, as a general proposition, would all of you agree

20 that combat--the combat environment can be an extremely stressful

21  situation? Would all of you agree to that general proposition?

22 Again, Your Honor, affirmative response from all members.
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1 In that same light, ‘would all of you agree that the combat
. .
2 stresses or the stresses that one feels in combat could affect one’s
. , . ¥ !.
3 judgment and decision ma%ing?

4 Affirmdtive--again affirmative response from all members,

5 Your Honor.

i

6 As t;ile jadge had briefly instructed, so you’ve already

7 heard this before, but I want to just, again, make sure that everyone
8 understands. You all do understand that one option for this court to
9 consider in granting or deciding a sentence for Lieutenant-
10 would be to consider no punishment. Does everyone understand that

11 that is--the law allows that action by the court?

12 Affirmative response from all members, Your Honor.

13 -And also does each of you understand that based on

14 Lieutenant- rlea of guilty at a previous session, which the

15 judge had mentioned, that Lieutenant-now has a federal.

16 conviction on his record as a result of that plea of guilty? Does

17 everyone understand that as a matter of law?

18 Again, Your Honor, an affirmative response from all.

19 But does each of you also understand that the mere presence
20 of a conviction on one’s record does not mean that a person cannot

21 continue to serve in the Army? Does everyone also understand that as

22 a proposition of law?
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Okay, again, Your Honor, an affirmative response from all
members.

Finally, a 1astiseries of questions. I would assume that
all of the members are familiar with the investigation of misconduct
at the —prison in Irag. Is that a fair----

Affirmative response from all the members, Your Honor.

I would further assume, as officers, that all of you are
familiar about comments that have been made by President Bush,
Secretary of Defense Rumsfeld, and Chairmen of the Joint ChY¥afe-#t
Staff General Meyers that those who committed offenses at Abu Ghurayb
prison will be "brought to justice" or words to that effect. Have
all of you heard in the media or in some forum comments like that?

An affirmative response from all the members, Your Honor.

Now because of these comments from President Bush, the
Commander in Chief, and other senior¥?theﬁmost senior military
leaders, do any of you feel any pressure to render any certain type
of punishment in this case based on those comments?

Your Honor, there’s a negative response from all members.

And finally one last question, and that is, would each of
you agree that a single isolated incident of prisoner maltreatment
that was committed wholly separate from“ prison should be
evaluated independently from that which we’ve been made aware of

through the media? Does everyone agree with that?
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1 Your Honor, there’'s an affirmative response from all

2 members.

3 Gentlemen, Ma’am, thank you very much.

4 MJ: All right, members of the court, there’s some matters that

5 we now have to consider outside your presence. Please return to the
'S 4

. ~

6 deliberation room. Some of you might be recalled, however, for
7 individual questioning.
8 [The court-martial recessed at 1128, 1 July 2004.]

9 [END OF PAGE]
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[The session was called to orxrder at 1130, 1 July 2004.]

MJ: All right all the members are absent, all other parties are

present. You may be seated.

Trial Counsel, do you request individual voir dire, and if

so, please state the name of the member and the reason.

TC: Your Honor, only--based on Colonel —response
we’'d like individual voir dire with Colonel —

MJ: Okay you’re going to have to be more specific----
TC: Based on----
5%
MT: ————th;h "based on his response".
TC: Based on the question--the answers about Lieutenant

- excuse me, First Lieutenant —that he’s his

supervisor and senior rater, based on his comment about knowing Major

Hunt, based on his conversations he’s had with Colonel —

about the case.

DC: Your Honor, if I may, I believe that Captain -

already asked questions and elicited sufficient responses from

Colonel —with regards to him being able to set aside those

things.
MJ: Well I--I think we probably ought to get a little more on

the record as far as what he’s--at least what he’s heard from

Lieutenant Colonel —the 32 officer, just to make clear
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since I told him, "don’t go into anymore details," so we’ll bring him

back for that if nothing else.

Is that--is there anyone else you want, Captain -
TC: Just Colonel - Ma’am.
MJ: All right. Captain— who would you like, if anyone
and why? ;
DC: Your Honor, I believe that we haveyno--no requests for any

individual voir dire.

MJ: All right, Bailiff, would you ask Lieutenant—

— to come back out, please?

BAILIFF: Yes, Ma’am.

{ MJF: Thank you. | S o ope

[LTC- entered the courtroom and was seated.]

MJ: All right, Captain- did you have any¥ questions.

that you wanted to ask Lieutenant Colonel-

TC: Just briefly. ¥

INpIvIDUAL VOIR DIRE OF LIeuTENanT coroneL (N

Questions by kthe trial counsel:

Q. Sir, you mentioned that you--yourself and Colonel

‘ about the same time were doing Article 32 investigations?

A. Yes.

Y
Q. And do you g%lys' know each other pretty well?

A, Yes.
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going onv?
A.
Q.
A,
asked him
was going

turned it

Okay. Did you discuss your 32 investigations and what was

Not as to what was going on, no.
What did he tell you.about this case?

I asked him, because i i due to PCS in a few days, I

what the progress or status of his investigation was, if he
to complete it on time, and he informed me that he had

in, but when he said that he said also that he had been

informed the recommendation that he had made on it was fot the one

)
adopted by whoever the appointing authority was.

Q. Did he tell you what the recommendation was?
A No, he did not .
'%. ‘Okay, but you realize that we’re at a court-martial now,
right?
A. Yes. v S
Q. Right and Colonel--Lieutenant Colonel —said that
he had made a different recommendation then? W™ ™ @r-» .
A, Yes, I inferred that.
TC: Thank you.
VO ey
' No further questions, Your Honor. o T
MJ: All right.

Captain- would you like to ask Lieutenant Colonel

—any questions?
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DC: If I may, Ma’am.

MJ: Of course.

DC: Just briefly.
Questions by the defense counsel:

Q. Sir, good day. Sir, the conversation that you’ve had with
Colonel —in addition to your relationship with him, as had
been asked previously in the group setting, do you feel anyway

predisposed to come to any certain decision about punishment versus

any other decision based on that?
A, No, not at all. No.
Q. Okay, Sir, and would it be--do you feel as though--I mean

you said that you were able to infer, T think that was your word--the

word that you used, I guess what Colonel—recommendation

had been-?

A, I mean----

Q. The question that Captain_had agk?gvyou was well,
"we’'re here at a court-martial" I believe you said that you were
able--had been able to infer that the recommendation had been for
something else?

A. No, not at all because in the Article 32 forum it has many
different forms of court-martial that you can recommend, so I didn’t

know if it was angther form of court-martial or something lower. He

just said it was different.
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Q. Okay great. Now having had that specific conversation, and
maybe just one or two exchanges, does that in anyway affect your

ability to come to a fair and impartial decision here?

A. No, no, not at all.
Q. And are you, in fact, confident that you would be able to
L2

come to a fair and impartial decision----

A, Yes.
Q. ~--=in this case?
A. Yes.

DC: Okay thank you, Sir.

MEMBER [LTC -: Yes.

MJ: All right. Thank you, Lieutenant Colonel - you
.
can return to the deliberation room.

[LTC —withdrew from the courtroom.]
MJ Captain_ who else did you want or----

TC: Your Honor, I--I did not ask questions--I was mostly

concerned about the relationship with Colonel- and Colonel

MJ: Okay are you satisfied now?
TC: Yes, Your Honor.
MJ: All right, then do you have any challenges for cause?

TC: Yes, Your Honor, we challenge Colonel— for cause

based on his relationship and discussions previously about the case.
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1 MJ: I'm sorry with his relationship with whom?

2 TC: Célonel —the 32 officer, and his discussions on
3 the case, Ma'am.

4 MJ: Well he said he doesn’t know anything about the case. His
5 only discussion was in a basically are you doing a 32, what’s the

6 status of it, and are you going to finish it before you PCS.

7 TC: I believe Colonel— response to one of my

8 questions was that he had sent it up to--that his recommendations to

9 the convening authority had not been approved, and I think based on--

11 MJ: Well yeah but he--he--what he said was there are a number
' : i

12 of choices on the fohn. All he knows is some recommendation that

E

13 Lieutenant Colonel ‘made wasn’t followed. He’s,

14 Ev1c%e1;1w, under the misapprehension that the Lieutenant maybe could
15 have gone to a gpecial court-martial and that--~that’s okay. He just
16 doesn’'t know--he doesn’t know whether the investigating officer

17 recommended no trial, a different level of t?:ial, ‘hejust knows that
18 * sorﬁe recommendation wasn’t followed.

19 TC: Well that also gets into what we talked about in the 802

20 session, Ma’'am, with regards to Colonél—possible MFR
21 that he might do, and obviously all that Colonel --—-

22 MJ: Well but I’ve already discussed with you that:whatever
23 Lieutenant Colonel- might say, he may not discuss what. his
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recommendations were as a 32 officer as far as how this case should
have been disposed of because that’s irrelevant for our purposes, so

you’'re going to have to tell me again--I don't see how what

Lieutenant Colonel _has said about his discussions with
Lieutenant Colonel g8 nakes him something other than
impartial and willing to follow the instructions of the court, which

(AP

is what’'s required of him. Y

TC: Understood, Your Honor, but the government’s position is
this is that he’s previously discussed the case that through the
evidence or through the discussions he’s had with Colonel—
it’s clear that Colonel _and the General Court-Martial
Convening Authority disagreed, and we think that’s going to affect
how he views the case%m

MJT: Well Captain- what’s your view?

DC: Your Honor, if I may respond to that. The rule certainly
does not preclude anyone from serving on a panel that has had a
discussion. The issue--the question is can they set aside any prior
knowledge or any issues, anything outside the process caﬁ they set
that aside and make a fair and impartial decision in the best

interest of justice. I think Colonel—very clearly said on

a couple of occasions that he could--could do that. He had not gone

into any detail with Colonel —, and you yourself, Your

Honor, just noted,. he is not someone--he’s not a lawyer, he’'s not a
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1 JAG officer, he’s not aware of some of the intricacies, and as he

2 said, he had no idea what the recommendation from Colonel —
3 was. He simply knew that the convening authority had done something
4 different to that, *and I asked him pointedly would that affect his—-
5 would that knowledge. af@acHshis ability, he said no, Your Honor. I'm
6 conficient in his response that that’s true.

7 MJ: All right. There’s no information on the record that

8 Lieutenant Colonel—knows anything about the events that

9 have brought Lieutenant_qere today, that he discussed the nuts
10 . and bolts of the case with Lieutenant Colonel — that he

11  discussed anything with him other than the fact that they were each
12 doing Article 32 investigations at the same time, and what the

13 general status of the 32 investigation was in relationship to

14 Lieutenant Colonel— getting ready to PCS, that is, had

15 he gotten it done and had he sent it forward, and that he learned
16 from Lieutenant Colonel — yes it had been finished and
17 that the convening authority hadn’t followed his recommendation. He
18 didn't even know what the recommendation was, so I'm going to deny

19 your request to excuse him for cause.

20 TC: Understood, Your Honor. SRR ARCE

21 MJ: Defense Counsel----

22 TC: Just note the government §bjec’tion for the record.
23 MJ: Well it's on the record, so----
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1 TC: Yes, Ma'am.

2 MJ: ----you don’'t need to ask me to note it. }

3 TC: Yes, Your Honor.

4 MJ: TIt’s already there.

5 Defense Counsel, do you have any excusals for cause or

6 challenges for cause I should say?

f DC: Your Honor, may I have just a moment to consult with the

8 accused-—---

9 MJ: Yes. 3

10 DC: ----and members of my staff? ! ¥

11 [The DC, ACC, and a summer intern conferred.]

12 DC: Your Honor, no casual challenges. '

13 MJ: All right, Trial Counsel, peremptory?

14 TC: Same one, Your Honor; Lieutenant Colonel—sic] .
15 MJ: All right. I don’t think you really mean that. He'’s the

.

16 investigating officer. He’'s not'a member of our panel.

17 TC: Oh pardon me. Colonel— Your Honor.

18 MJ: All right. And Defense Counsel?
19 DC: Your Honor, Colonel -is our peremptory challenge.
20 MJ: All right. So that will leave our panel then of--with ten

21 members. Is that correct?

22 DC: That’s my count, Your Honor.
23 TC: That’'s my count as well, Your Honor.
89
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reorder?

TC:

Bil

T

You can be seated.

All right, has the bailiff been instructed on how to

Your Honor, if--we’ll have my legal clerk, Specialist

- reorder if that’s okay, Your Honor.

MJT:

That’'s fine. He and the bailiff can go back and tell

Colonel —md Lieutenant Colonel -they’re excused.

TC: Yes, Your Honor.

MJ: And reorder the panel.

TC: We'’ll do, Your Honor.

MJ: And how long is that going to take?

TC: I would guess 5 to 10 minutes, Your Honor.

MJ: All right then we’ll be in recess while that’s done.
[The session recessed at 1141, 1 July 2004.] W e

[END OF PAGE]
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[The court-martial was called to order at 1156, 1 July 2004.]

MJ: Court is called to order. You may be seated. Call the
members,

[A1ll the members, except Colonel- and Lieutenant Colonel
‘ who were excused,‘ entered the courtroom and were seated. ]

MJ: You may be seated.

TC:: The following data is reflected g¢n '_‘the charge sheet:

NAME OF THE ACCUSED----

MJ: No, no. All parties are present as before now to include
the court members with the exception of Colonel -and Lieutenant
Colonel —who were each excuéed.

Court members, at this time we will begin the sentencing
rhase of this court-martial.. Trial Counsel, would you please read
the personal data concerning the accused as shown on the first page
of the charge sheet?

TC: Yes, Your Honor.

THE NAME OF THE accusep 1s: (S

SOCIAL SECURITY NUMBER:

GRADE OR RANK IS: First Lieutenant.

PAY GRADE IS: 02.

HIS UNIT ORGANIZATION IS: 615th Military Police Company,
APO AE (09302. |

HIS INITIAL DATE IS: 10 May O1.
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1 HIS TERM IS: 3 years and 4 months.

2 AND HIS BASIC AND TOTAL PAY IS: $3,421.50, Your Honor.
3 MJ: Thank you.
4 Now members of the céurt, I have previously admitted into

52 :uey;i._den.ce Prosecution Exhibits 1, 2, and 3, which are a stipulation of
6 fact in this case, the accused’s ORB, and an OER for him, and Defense
7 Exhibit A, which is a series of certificates, awards, and letters on
8 his behalf. You will have these exhibits available for you during

9 your deliberations.

10 | Trial Counsel, you may read the stip&lation of fact into
11 evidence.

12 TC: Yes, Your Honor.

13 [The TC published PE. 1-to the members.]

14 MJ: Thank you. Do you have anything else to present at this
15  time, Captain—

16 TC: No, Ma'am.

17 MJ: All right. Defense Counsel, you may precede then.

18 DC: Thank you, Your Honor.

19 Members of the court, the defense calls Staff Sergeant
20 — as our first witness.

21 [END OF PAGE]
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STAFF SERGEANT _U.S. Army, was called as a witness

for the defense, was sworn, and testified as follows:
DIRECT EXAMINATION

Questions by the assistant trial counsel:

Q. Would you please state your name, rank, and your unit of
assignment, please?

~ staff sergeant, 615th MP, Company,
Sir. |

ATC: Thank you, Sergeant, Captain -has a couple of
questions for vyou. .
Questions by the defénse counsel:

DC: Good day, Sergeaxit- before I begin, can all the
panel members see the witness? BAm I blocking your view, Sir?

[All panel members indicated a positive response.]

Q. Good - day, - Do you know the accused,
Lieutenant-

A. Yes, Sir.
Q. How do you know Lieutenant_
A. He was my lieutenant while--before we went to Iraq and

during part of the time that I was in Iraq, Sir.

Q. Okay what was your position then?
A. Squad leader in 1lst Platoon.
93
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1 Q. Okay s®*he" wgfs your platoon leader and you were one of his
2 squad leaders?

3 A. Yes, Sir.

4 Q. Okay. aAnd we heard a stipulation of fact just read. 1It’s
5 true that you were present at the _ Police Station and

6 witnessed the incident in question. 1Is that correct?

7 Ya.  ves, sir.

8 0. Okay. I would, if you can, please just ask you to tell the
9 court members from your recollection wha%?r'fi‘éppened.

10 A, There were three prisoners that were there. They were

11  apprehended the night before, and they had tried to escape during the
12 night by digging a hole throu.g'h one of the walls with one of the

13 pipes from the shewer, and the Lieutenant found out about it when we
14 went out there, and he wanted to go check it out, so nmyself, Sergeant
15 - Sergeant— and Prlxgate-went into the D-Cell and we
16 separated Mree that--that were in question, and told Private

17 -to watch the other individual prisoners.

18 And we walked into the room in question, and as we were

19 walking, Lieutenant- was asking the prisoners if they’re the

20 ones that did, you know, did the digging of the hole trying to dig

21 out. And as we walked in, the prisoners were in front of us and then

22 Lieutenant-, then me, and then Sergeant - which was

23 Specialist- at the time, and then Sergeant«{lllk behind him.
A
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The prisoners stopped right as soon as we got inside the room, and
the hole in the wall was towards the backside of the room, and
Lieutenant‘was asking still if they had--if they’re the ones
that had done this, and of course, they didn’'t understand. So
Lieutenant-looked over that way. towards the wall and kind of
put his hand around the neck of the first prisoner and kind of shoved
him over in that direction.

Q. Let me ask--sorry to interrupt, but let me just ask you.
You said "put his hand around his neck" you mean in a chocking manner
or from behind?

A. No, he was looking at him kind of like I’'m looking at you,

Sir, and just put his hand like right here and pushed him over that

way, Sir. e
Q. Toward the hole that he was asking about?
A, Yes, Sir.
Q. Okay please continue.
A. Once he did that, the other two individuals realized that

K}

‘he wanted them over in that direction, so the three [sic] went over
by the hole in the wall, and Lieutenant-walked in, started

walking over towards them. Myself and Sergeant-and Sergeant
- kind of stood back because we didn’t know that the--what’s in

question was going to happen, and Lieutenant -a;v{?as still asking,

et w
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1 "Did you do this?" "Did you do this?" And of course, they didn’t

2 qnderstand still, so they didn’t say anything.

3 Ag,dpw&hen Lieutenant-walked up, he--he--the three

4 individuals were in a row kind of like in a row looking at him, and
5 he went up"‘h,”tfq 3t%e right individual first, and he punched the

6 individual in the gut, and then he moved to the next one and punched
7 the second individual in the gut. By this time, I was already

8 starting to move over into him to try to stop him from doing it, and-
9 -and the third guy was kind of afraid of getting hit, so he kind of
10 was kind of getting down on the ground saying, "No, no." And by that
11 time, I was already over there, and put my arms around Lieutenant

12 —and was starting to pull him back, and then he kind of kicked
13 at the third guy that was on the floor, Sir.

14 Q. Okay. What would you say would be a fair estimate of the
15 amount of time that passed from when he struck the first guy to when
16 you pulled him off, and he struck the third guy?

17 A. Just a few seconds, Sir. Long enough--long enqugh for me
18 to walk from--not even from the distance from me to you away, Sir,

19 Dbecause I was there before he even got %o e third guy.

20 Q. So 4 or 5 seconds? § s o
21 . Yes, Sir.
2 [END OF PAGE] WWW
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1 Q. Okay. Had you ever, in your time knowing Lieutenant-
2 ever seen him do anything like that before?
3 A. No, Sir. é;.fé

4 Q. Had there beéen any discussion before hand about, "Hey,

5 we’re going to go in here and rough these guys up"?

6 A. No, Sir.

7 0. Okay. In fact, were you shocked to see what happened?

8 A, Yes, Sir.

9 Q. Okay, and why is it that you were shocked?

10 A, Because it’'s not something that normally that--that first

11 of all should be done, and I’'ve never seen anybody in our platoon

12 ‘that I worked with that have ever done it, and nobody'’s ever

13 discussed it, and he’s--he was always professional, always, Sir, up
14 until that point, and I just wish--didn’t think that it would happen,
15 sSir.

16 Q. Okay, so it’s fair to say, then, that that act--that act on
17 his part was completely out of character from the Lieutenant—
18 that you knew?

19 A. Yes, Sir. -

20 Q. Okay. You mentioned previously, just I want to follow up
21 with one point, that is that these three Iragis had been brought in--
22 had been apprehended the night before?

23 A, Yes, Sir.
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1 Q. What is it that they had been apprehended for, if yom knoﬁ?
2 A. They were under suspicion of car theft and murdering the

3 owner of the car, Sir.

4 Q. Oicay. Thanks. Now I want to ask you a little bit of a

5 Dbigger picture question now, and that is, the- Police Station,
6 describe for me, if you will, the platoon’s mission at the station at
7  the time. |

8 A, Our mission, Sir, was to instruct and teach the IPs, the

9 1Iragi Police, that were there to teach them in the different classes
10 on anything from how to respond to traffic accidents all the way up
11 to responding to a rape or a murder and anything in between there,

12 Sir. Also we were pulling force protection. Our soldiers were

13 actually on .thve.»roof pulling force protection on the station the

14 entire time we were there, Sir.

15 Q. Okay what were the shifts? How much--how many hours a day

16 were you working typically or was Lieutenant- working typically?

17 A. At least 12, Sir, 12 to 14 sometimes 16 hours a day.
18 Q. Okay and was that 7 days a week?

19 A. Yes, Sir.

20 ” [END OF PAGE]
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0. Okay and how long had you been at that station conducting
those types of operations prior to this incident at the end of July?

A, It had been a couple of months, Sir. I’'m not exactly sure
how many at that station because we had been at numerous stations. I
would say at least 2 months at that individualxstatigp, Sir.

0. So then at least 2 months--a few months of everyday 14, 16

hour days. That’s a fair----

A. Yes, Sir.

Q. ----estimate of the mission and the requirements before
that?

A, Yes, Sir.

Q. Okay. What was the--some of the environmental factors like

the'heat, was that a very particularly hot time?

A, Yes, Sir.

Q. And what about force protection and the threat that you all
were facing, what was that like at that time?.

A. The--it was pretty bad, Sir. Each individual day we had to
travel to and from the station, so we were always worried about IEDs
on the way to and on the way from, and also getting ambushed on the
way in and on the way back. Also there--different stations were also
always getting either mortared or RPGd at all times, Sir, as well.

[END OF PAGE]
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Q. Would it be fair to say, then, that based on the threat,
thé heat, fhe hours, that it was an extremely stressful time?

A, Yes, Sir.

Q. Would it also be fair to say that as a leader, as a squad
leader vourself, as Lieutenant-)éing a platoon leader, that the
additional stresses of 1eadership and taking care of ybﬁr soldiers
was also or added more--even more stress to that?

A. Yes, Sir.

Q. Is that fair to say? Did you, in fact, yourself feel
extremely stressed?

A. Yes, Sir.

Q. Okay. Now you had mentioned that Lieutenant _had been

your platoon leader for a pretty significant period of time. Is that -

right?
A, Yes, S8ir.
Q. Okay how often, as one of his squad leaders, did you

interact with him? Was it on a daily basis?

A. Yes, Sir.

Q. Okay and how long of a period of time was it that you were
one of his squad leaders if you can tell the court?

A. About a year and a half, Sir.

[END OF PAGE]
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1 ' 0. Okay, so for a year and a half you interacted with him on
2 roughly a daily basis? |

3 A. Yes, Sir.

4 Q. Did you have a--in that year and a half, did you have

5 sufficient time to form an opinion about him as a leader?

6 A Yes, Sir.

7 Q. And did you, in fact, form an opinion?

8 A. Yes, Sir.

9 Q. What is that opinion?
10 A. He was always professional, Sir, always would take care of

11 his platoon. Had a genuine concern for everybody in the platoon, and
12 just--I always thought he was professional. He knew his QQP well,

13 Sir. _He was a great leader.

14 0. Okay, tactically--as far as the combat tactics, proficiency
15 in the combat operations were you confident with him as your platoon

16 leader?

17 A. Yes, Sir.

18 Q. Going to war with him----

19 A. " Yes, Sir.

20 Q. ---as your leader? Okay. Having been present for the

21 incident and knowing what you know about the incident, if you were

22 tasked to go to war yet again with Lieutenant or maybe Captain
Y
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1 —as ybur company commander, would you be comfortable and

2 confident with him?

3 A. Definitely, Sir.

4 DC: Okay thanks.

5 Your Honor, I pass the witness to the government.
6 MJ: All right, cross?

7 ATC: Thank you, Your Honor.

8 CROSS-EXAMINATION

9 Questions by the assistant trial counsel:

10 Q. Sergeant- in order to get a better understanding of
11 what happened in Cellblock D in Baghdad, will you please step down
12 from the witness chair?

13 A. [The witness did as requested.]

14 Q. Now you described for the record that once you were in the-
15 -once the three detainees were separated that Lieutenant- made
16 first contact with the detainees, correct?

17 A, Yes, Sir.

18 Q. Would you, please, demonstrate for the panel members, and

19 for "the "court, the first contact with the three detainees, please?

20 A. Yes, Sir, so you’re the detainee?
21 Q. Correct there’s three detainees.
22 A. And I’'11 be Lieutenant- He walked up and there’s a

23  wall right there and on the other side of the wall is a--the room
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there, and he walked up asking the question, "Did you do this?" "Di
you do this?" And he just put his hand on the person like this and
then shoved him over like that.

Q. Okay and then what?

A, And----

MJ: Okay we--we need to get a description of this that the
record can understand, éo—-—-

ATC: Yes, Ma’am.

MJ: ----the wjitness indicated that a wall was on his left.

WIT: Yes, Ma’am.

MJ: And then he placed his right hand at what is approximately
the.junction of Lieutenant ‘ neck and shoulder and then with
his right hand and then pushed Lieutenant- to the left.

ATC: Correct, Ma'am.

MJ: Go ahead.

Q. Then what happened, Sergeant?

A. Once that happened, the other two realized that he wénted
them over there so----

Q. And at that point, where were the other two detainees, "to

his right or to his left?

.opens up and the hole that was dug in the wall on the other side over

d

A. The other two at that ﬂﬁme were still right there because
he threw the first one over to that direction like that. 833506
103

ACLU-RDI 964 p.283

DOD 002215



10

11

12

14

15

16

17

18

19

20

21

22

23

Q.

A,
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Okay.

And then as soon as he started--he shoved the other one

over that way, they started moving over that way because they

realized that----

Q.

>

> o

0

>

two—---

Q.

A,

Okay.

~----he wanted them over there.

Did he grab the second detainee----
Negative.

-~—--by the neck?

Negative, Sir.

Okay so one detainee is over by the wall, and the second

Immediately starteg@mosning over to that direction, . .Sir.
To his left? -

Yes, Sir.

Okay and then what happened?

Then he walks over like--enters the room like this and

myself, the wall would be right here so myself and----

ATC: Okay let the record reflect that Sergeant-has

pointed to his left that there was a wall to his left, correct?

WIT: Yes, Sir.

[END OF PAGE]
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Okay and then what happened?

At that time, that’s when myself and Sergeant—and

Sergeant-walked around to just the entrance of the room.

Q. Okay.

A. And Lieutenant- walked over towards the three
individuals.

Q. Were--were they facing him?

A. Yes.

Q. Okay and then what happened.

A, Asking them, you know, if they had done this, if they had

done this, and he walked up to the first one like this.

ATC:

Okay and just for the record, let the record reflect that

Sergeant -is grabbing me, Lieutenant- by the right

shoulder,

WIT:

ATC:

correct?

WIT:

Q.

do?

correct?

Yes.

And is making a motion, a swinging motion to my midsection,

Yes.
And then what happened? g

At that time, he was already done with that irdividual.

Okay and what--what did he do? What did the first detainee

He just kind of doubled over and kind of backed off.

€53508
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ATC: Okay and let the record reflect that Sergeant- is
crouched over demonstrating how the first detainee acted'.?: ¥

Q. ?Ekg'ﬁ; and then what happened to the second detainee?

A. Then the second one was still just standing there and he
kind of moved over and dfd the same thing to the second one.

ATC: Okay and let the record reflect, once again, that Sergeant

_s grabbing Lieutenant -by the shoulder and doing a

swinging motion to my midsection, Lieutenant- midsection,

demonstrating how Lieutenant-truck the second detainee,

correct?

WIT: Yes, Sir.

Q. And how did the second detainee act?

A. YHE just doubled over the same as fthe first one and moved
over to the corner section.

Q. Okay and will you face the panel and describe how the third
detainee reacted?

A, By that time, the third detainee was afraid so he kind of
was hid down like this and then----

ATC: And let the record reflect that Sergeant -has
crouched to the floor kind of demonstrating how the third detainee

reacted to Sergeant, forgive me, Lieutenant- correct?

WIT: Yes.
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1 | Q. And what did you say [sic]? 3,’

2 A. He said, no, Sir. "No, mister. No, mister."
3 Q. Okay.
4 MJ: Okay when you crouched, you crouched down, you used your

5 right hand on the ground, and you held your left hand up in the air

6 as though to ward off someone. Is that a fair description?

7. WIT: Yes, Ma'am. :

8 MJ: All right. ¥

9 ATC: You can take a seat.

10 [The witness returned to the witness stand. ]

11 Q. Now at that point, you had to grab Lieutenant “

12 correct?

13 A. Yes, Sir. -

14 Q. I mean Lieutenanl‘didn’t stop himself, correct?

15 A. No, sir.

16 Q. And I mean even when you held Lieutenant- I mean he

17 didn’'t stop, right?

18" A. As--as I was putting my hands around his waist to pull him
19 back, he was already in the process of kicking at the individual

20 because he was down----

21 Q. Okay. . 5

22 A. -~--instead of up, so as I pulled him away, he kind of

23 struck him in the--~in the chest.
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Q. Did he make contact as you pulled him back?

A. Yes, Sir.

Q. What——let’s kind of talk about the detainees. Can you
describe what they were about 5, 5, 160 pounds? 1Is that a fair
description of--—-

A, Yes, Sir.

Q. ----all three detainees? In that cellblock when Lieutenant

— made contact with those three detainees, they weren’t a

physical threat to him, were they?
A, No, Sir.

Q. These three detainees weren’t a physical threat to the

soldiers in that cellblock, right?

A, No, Sir.

Q. As a matter of fa“éw,_"‘y}uieutenant‘did not act out of
self defense for himself or for any of the other soldiers, is that
fair? ’m

A. Yes, Sir.

Q. Okay. I know on direct you mentioned that these three
detainees were accused of crimes, and that’s why they were there,
correct?

A, Yes, Sir.

[END OF PAGE]
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1 Q. But the fact that they were accused of crimes doesn’t
2 Jjustify striking them, does it?

3 A. No, Sir.

4 0. The fact that they attempted to escape doesn’t make it

5 right that they were struck, does it?

6 A. No, sir.

7 Q. As a matter of fact, striking those detainees was wrong?
8 _ A. Yes, Sir.

9 Q. Now I know you discussed some of the stress factors.

10 Everyone was working long hours, correct?

11 A. Yes, Sir.
i2 Q. I think at times you mentioned 12 to 14 hour days?
13 A. Yes, Sir.
14 ' Q. Seven days a week? v
‘ “Iﬂwi
15 A. Yes, Sir.
16 Q. In heat of a hundred plus-?
17 A, Yes, Sir.
18 Q. You weren’'t given any special privileges from those fact--

19 those stress factors, were you?

20 A, No, Sir.
21 0. You didn’t work any less than anyone else, did you?
22 A. No, Sir.
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1 Q. You didn’t have air-conditioned quarters or work in an air-
2 conditioned compound?

3 A. No, Sir, not at that time.

4 Q. And as far as like, you mentioned the transportation and a
5 lot of the dangers, IEDs, the ambushes, you faced those on a daily

6 basis also?

7 A. Yes, Sir.

8 Q. I mean you stressed--you faced not only the stresses of the
9 desert and the dangers, but I mean you also had a leadership

10 position, right?

11 A, Yes, Sir.

12 Q. And so, I mean you faced the same stresses that everybody

13 else who was there, the same stresses that Lieutenant- faced?

14 A Yes, Sir.

15 Q. You never struck any of those detainees did you?
16 A. No, Sir.

17 ATC: I have nothing further, Your Honor.

18 MJ: All right, redirect?

19 DC: Yes, Your Honor, very briefly.

20 REDIRECT EXAMINATION

21 Questions by the defense counsel:
22 Q. Were those three guys hurt?

23 A. No, Sir.
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1 Q. In fact they were--there were no injuries at all, right?

2 A, No, Sir.

3 Q. Okay now when you pulled Lieutenant -off, did you--the

4 next couple events after that is you escorted him out of the room,

5 right?

6 A, Yes, Sir.

7 0. What happened after that?

8 _ A, I--we have an actual room that was just ours for the

9 military police. When I--I pulled him off, he walked in front of me,
10 and I basically followed him into that room, Sir.

11 Q. And did you have a discussion at all?

12 A, Yes, Sir. I shut the door behind me, and I told him not to

13 ever put myself or my soldiers into that kind of positionjever again,

14 Sir.
15 Q. Okay was a--what was his response to you?
16 A. There was no response, Sir. He didn’t say anything, which

17 was really out of character for him because he normally is--was never

18 at a loss for words, and he just kind of was looking forward to--just

19 kind of a blank stare.

20 Q. Was it fair to say that he was kind of zoning out of it a

21 little bit?
22 A. Yes, Sir.

23 DC: Okay. No further questions.
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1 MJ: Recross?
2 ATC: Nothing further, Your Honor.
3 MJ: All right, do any of the panel memb&rs have any questions

4 they’'d like to ask of this witnessg?

5 Negative response.

6 Temporary or permanent excusal?

7 DC: Permanent excusal is fine, Your Honor.
8 ATC: Permanent as well, Your Honor.

9 [The witness was duly warned, permanently excused, and withdrew from

10 the courtroom. ]

11 MJ: DNext witness?

12 DC: Your Honor, the defense now calls Sergeant —
13

14 SERGEANT r U.8. Army, was called as a witness for the
15 defense, was sworn, and testified as follows:

16 DIRECT EXAMINATION

17 Questions by the assistant trial counsel:

18 Q. Would you please state your name, rank, and unit of

19 assignment for the record, please?

20 A. — Sergeant, 615th MP Company, Sir.

21 ATC: Thank you. Captain -has a couple of questions for
22 vyou.
23
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1 Questions by the defense counsel:
2 Q. Good day, Sergeant_ I just want to ask you a few
3 questions. First of all, tell us a little bit about this junction in

4 your career. How long have you been an MP and how long have you been

5 an NCO?

6 A. I've been an NCO since November of 2003, Sir.

7 Q. Okay and how long have you been iq the MP Corps?

8 A. I've been in the MP Corps now for 7 years active duty, Sir.

9 Q. Okay and do you know the Lieutenant here, Lieutenant-
10 A. Yes, Sir.
11 Q. How is that you know him?
12 A, He was my platoon leader in first platoon. I knew him

F

13 before we went .to Irag and during Iraq.

14 Q. .Okay how long was he your platoon leader? How long did you
15 serve under him in his platoon?

16 A. Approximately a year, Sir.

17 Q. Okay how often did you interact with him as your platoon

18 leader, daily, weekly?

19 A, Daily, Sir.
| v e
20 Q. Okay. "What type of & leader was Lieutenant—
1T e
21 A. He was a hard leader, Sir. He didn’t--he wasn’t too

22  concerned with what the soldiers thought about him personally. He

23 was concerned about the soldiers and their welfare mainly.
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1 Q. Okay how did he feel about mission accomplishment and those
2 kinds of tasks? i ik

3 A. It was--he was always mission first. He was all about

4 taking care of the soldiers and ensuring that they got back from Irag
5 and preparing to go to Irag, so he knew that if it was hard on them

6 Dbefore we went to Iraqg and while we initially got to Iraqg that they

7 would all be okay.

8 Q. Okay, in fact, was your platoon all okay?
9 A. Yes, Sir. Everybody come back. p "“’
10 Q. Okay. Now you were present also at the _ Police

11 Station on 30 July and witnessed this incident. Is that correct?

12 A. Yes, Sir.

13 Q. Okay, I’'m not going to ask you to go into a lot of detail.
14 We just heard that from a prior witness, but I would ask you this.
15 Having seen what you seen, did it shock you, were you surprised, and

16 was that out of character for Lieutenant- to do something like

17 that?

18 A. It was out of character for Lieutenant-to do that,

19 Ssir.

20 0. Okay. At any time after this incident, wak% thétre ever--did

21 Lieutenant‘ ever ask you or come to you and ask you not to

22 report it or----

23 A. No, Sir. $03517
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1 Q. ---or to cover up for it at all?

2 A. No, Sir, never.

3 Q. Okay, so there was never any effort to cover it up, it was-
4 -everyone was always forthright?

5 A, No, Sir, there was no effort to cover it up.

6 Q. Okay and to your knowledge, were these three individuals

7 injured at all, the three Iraqgis?
8 A. To my knowledge, no, Sir, there were no injuries. There

9 were no visible injuries at all. All of them seemed to be okay.

10 DC: Okay. 2All right, thanks. -
11 MJ: Cross?
12 CROSS-EXAMINATION

13 Questions by the assistant trial counsel:

14 Q. Sergeant- the MP mission in Iraq, was a large part
15  of that basically to train up Iraqgi police?

16 A. Yes, Sir.

17 Q. And some of the old Iragi police tactics that you were

18 trying to change were over aggressive police forde, dorrect?

19 A, Yes, Sir.

20 Q. Police--Iraqgi police who reported to duty drunk?
21 A. Quite often, Sir.

22 Q. Iragi police who whipped prisoners?

23 A. Yes, Sir.
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1 Q. Who beat prisoners, and one of the ways the MPs were trying
2 to retrain these police officers was basically to teach them proper

3 arrest methods?

4 A. Coxrrect, 8ir.

5 Q. Proper treatment of offenders----

6 A, Yes, Sir.

7 Q.  ----detainees. Basically the MPs were there to lead by

8 example, correct?

9 A, Correct, Sir.

10 Q. Did Lieutenant -set a bad example?

11 A. No, Sir--yes, Sir, he did, Sir, that is correct.

12 ATC: Nothing further, Your Honor.

13 MJ:. Redirect? -
14 DC: Yes, Your Honor, briefly.

15 REDIRECT EXAMINATION

16 Questions by the defense counsel:

17 Q. The bad example he set was just that one occasion, right?
18 A. Yes, Sir.
19 0. In fact, no Iraqi police witnessed that incident, did they?
20 A. No, Sir.
21 Q. And----
22 A, No Iraqi police, no Iraqis, no interpreters, nothing.
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1 Q. Okay and there was--was there ever anything else, ever,
2 done by Lieutenant:’ to set a bad example?

3 A. No, Sir, he was always a good example.

4 Q. Okay now a hypothetical question. If you were promoted,

5 Lieutenant- gets promoted as well; he’s a company commander.
6 You get attached to his unit to deploy to war again. Would you be

7 comfortable and confident in him as your leader--—-

8 A. I would have----
9 Q. ~-—---if you go to war again?
10 A. ----absolute and total confidence in him as a company

11 commander, Sir.

12 Q. Okay thank you, Sergeant—

13 A, I'd gladly serve under him.

14 DC: Hooah, thank you, Sergeant-

15 MJ: Recross-?

16 ATC: Nothing further, Your Honor.

17 MJ: All right, any members have any questions for this witness?
18 Negative response.

19 Temporary oOr permanent excusal-?

20 DC: Permanent excusal is fine, Your Honor.

21 ATC: No objection, Your Honor.

22 [The witness was duly warned, permanently excused, and withdrew from

23 the courtroom.]
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MJ: Next witness?

DC: Yes, Your Hongr, the defense now calls Staff Sergeant

Dixon.

STAFF SERGEANT _ U.S. Army, was called as a witness for

the defensg, was sworn, and testified as follows:
DIRECT EXAMINATION
Questions by the assistant trial counsel:

Q. Please state your name, rank, and unit of assignment for

the record, please?

A. _staff sergeant, 615th MP Company.

ATC: Thank you, Captain-has a couple of questions for
You. 8

Questions by the defense counsel:

Q. Good day, Sergean- A w4

A. Sir.

Q. Do you know Lieutenant —

A. Yes, Sir.

Q. How do you know him?

A. He was my platoon leader in Iraqg, Sir.
Q. And what was your position?

A. Platoon sergeant, Sir

[END OF PAGE]
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1 Q. How long did you work under Lieutenant -as his platoon
2 sergeant?

3 A, About 3 months, Sir.

4 Q. Okay and all ggat time was in the deployed setting, is that
5 correct?

6 A. Yes, Sir.

7 Q. Okay tell us a little bit about the mission of your unit

8 and your platoon, specifically, during those 3 months leading up to

9 this event that we’re here today for.

10 A, »Sir, our mission was to reestablish the Iraqgi police force,
11 get the stations up and runnipg._\@t that time, we were--we were

12 starting our fourth station reestablishing the force.

i3 . Q. Okay. What did that mission entail, when you say ...-
14 "reestablishing the Iraqi police force" what did that all entail?

15 A. Training, Sir, force protection on the station, patrolling
16 with them, helping them process cbses!&ﬂl kinds of--all aspects of

17 police operations.

18 Q. What kind of a state were they in as far as--were they in

19 shambles as a force----

20 A, Yes, sir.
21 Q. --~-when you guys began that mission?
22 A. Yes, sir.
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Q. Okay. Now during that 3 month period, did you get to know

Lieutenant -pretty well?

A. Yes, Sir.

Q. How often did you interact with him----

A, EBvery----

Q. ----as hisg platoon sergeant?

A, Everyday, Sir.

0. Okay. Many times a day perhaps also?

A. Yes, Sir.

Q. Okay did you come to form an opinion about him as a leader,

as a platoon leader?

A, Yes, Sir.

Q. And what is that opinion, if you could please share it with
the court?

A, A very high standard, stern leader, strong leader. I mean
that’s basically--he’'s a very strong, high standard leader.

0. Okay what about proficiency, tactically and technically
proficient?

A. Very tactically proficient.

Q. Okay what about his feelings about his soldiers care for
soldiers, taking care of soldiers, those kinds of things? How was he
in that regard?

A, That’s probably his best trait is caring for soldiers.
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Q. How so?

A. Weldisewen with Red Cross messages, Sir, he--he wanted to

issue the Red Cross message. The first sergeant wanted to do that,

but he took it personal and he felt that was his job to give his

soldiers the Red Cross
Q. Okay now you

incident, right?

A. No, Sir.

Q. But you were
right?

A. Yes, Sir.

Q. Did you come

Lieutenant- after

message. That’s how deeply he cared for them.

weren’t present in the room to witness this

in the same station down the hall essentially,

into the room or when did you first encounter

the incident, let me ask it that _way?

A. As he was exiting the D-Cell, Sir.

Q. Okay and now

did you, then, go on to have a conversation

with Lieutenant- after that?

A. I attempted,

Q. Why is that,

A. Yes, Sir, he

Sir, but I got no response from Lieutenant

I mean was he--did he hear your question?”

heard and I just--he just shook his head no.

He--obviously he did not want us to talk about the incident inside

the D-Cell.
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A.

Okay did he seem kind of out of it, would that be a fair---

I would say so. He was never really at a loss for words.

If you asked him a question, he would always give you an answer.

Q.
him?
A.

Q.

So this was an extremely extraordinary state of mind for

Yes, Sir.

Did he ever--did anyone ever, especially Lieutenant-

did he ever ask you not to report this?

A.
Q.
A.
Q.
happened?
A,
Q.
from your
N
0.
A.

Q.

No, Sir.
Was there ever any action to cover it up?
No, Sir.

Apy.detion to discourage soldiers from speaking about what

No, Sir.

Okay,!iin fact, Lieutenant-himself fully cooperated
knowledge right?

Yes, Sir.

Never denied what happened?

Never.

Were you present here in this courtroom about 15 May for an

Article 32----

A.

Yes, Sir.

122

ACLU-RDI 964 p.302

DOD 002234



10
11
12

.13
14
15
16
17
18

19

20

21

22

gl

Q. ----hearing? And do you recall a statement being made to

you by Lieutenant- at that hearing?

A. Yes, Sir.

0. Okay where he essentially stood up and talked to you?

A. Yes, Sir.

Q. Do you remember that?

A. Um-hmm [indicated an affirmative response].

Q. Okay I just wanted to ask you that. The court will :ilear

more about that later, but I just wanted to ask you about that.

One last question and that is, if you were to be put under

Lieutenant- leadership again, if you were to be asked to go to

war maybe he’s promoted to a company commander position, you’'re a
first sergeant, would you be comfortable with him as_ your .company
commander in a deployed combat environment once again?

A. Very much so, Sir.

DC: Okay thank you very much, Sergeant-

MJ: Cross?

CROSS-EXAMINATION

Questions by the assistant trial counsel:

Q. Sergeant - Lieutenant Niles was the platéén leader,

correct?

A, Yes, Sir.
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Q. After this. incident occurred, I mean he should have
reported it, corrdct?
A. [No response.]

Q. Lieutenant-should have reported this, not you?

A, Yes, Sir.

Q. But instead that burden fell upon you, correct?

A. Yes, Sir.

Q. And that put you in a very compromising position?

A. Yes, Sir.

Q. Because basically you had to choose between the platoon or
Lieutenant- correct?

A. Yes, Sir.

Q. I mean you had, I mean, you had Lieutena.n'- who you

were training up, correct, I think you described trying to guide him

in his career?

A, Yes, Sir.
Q. Also--and that’'s just looking out for him?
A, Yes, Sir.

Q. And I think you described, at the Article 32 hearing, that
the incident still to thfs day bothers you?
A Yes, Sir, I still think about it, yes, Sir.

[END OF PAGE]
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1 Q. That's because, I mean, you feel like you carried this

2 burden with you, I mean, you felt I think you described guilt?

3 A. Yes, Sir.

4 0. A sense of failure?

5 A. Yes, Sir.

6 Q. And vou did nothing, I mean, you didn’t partake in that

7 incident but you still carried these feelings because the burden was

8 placed upon you, and as a result, you know, things have happened,

9 correct?
10 A. Yes, Sir.

11 Q. A'-:fter Lieutenant -as relieved of duty, who took over

12 as platoon leader?

13 A. I had to, Sir.

14 Q. And you were still acting platoon sergeant?

15 A. Yes, Sir.

16 Q. Counsel--there’'s been testimony as far as the stressors in

17 Iraq. After you were acting platoon sergeant and platoon leader, you

18 didn’t work any less hours did you?

19 A. No, Sir.

20 Q. You were still working those 12 to 14 hours a day?
21 A, Yes, Sir.

22 [END OF PAGE]
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working 3

A,

Q.

were you?

~T;.,|Hj-'
il

You--they didn’t cut your days in half as far as only
or 4 days a week did they?
No, Sir.

You weren’t given any special quarters to combat the heat,

No, Sir.

Basically you took on the stresses just like everybody

Yes, Sir.

Were you given special transportation to give you extra

protection from the additional dangers in Irag?

A,
Q.
A.
Q.
no longer

A,

0.

No, Sir.

You faced them just like everyone else?

Yes, Sir.

But you were pulling double duty because Lieutenant-
was there?

Yes, Sir.

With everything going on and with these additional duties

you were facing, Sergeant ‘did you ever strike any of the

detainees?

A,

ATC:

MJ:

No, Sir.
I have nothing further, Your Honor.

Redirect.
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DC: No redirect, Your Honor.

MJ: Do any members of the panel have any questions for the
witness?

Bailiff will you retrieve that from Lieutenant Colonel, I'm
sorry I can’'t read the nametag from here.

MEMBER [LTC i : > M an.

MJ: Thank you. Take it to trial counsel and then defense
counsel and back to me.

[The bailiff did as directed.]

[The CR marked a question by LTC SEllNENge 2s AE V.]
EXAMINATION BY THE COURT-MARTIAL

Questions by the military judge:

Q. All right, do you know how long -it was between the time
First Lieutenant-was notified of the escape attempt and the
incident? LGS 4

A. Ma‘am, I believe it was the day before he went out to the
station. It happened the day--it happened one day and the very next
morning, he went out to the station.

MJ: All right, any further questions?

[All members indicated a negative response.]

MJ: Evidently not.

Does either side have any questions based upon the member’s

question?
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1 ATC: No, Your Honor.

2 DC: None from the defense, Your Honor.

3 MJ: All right. Permanent or temporary excusal?
4 DC: Permanent excusal is lfine, Your Honor.

5 ATC: Permanent, Your Honor.

6 [The witness was duly warned, permanently:excused, and withdrew from

7 the courtroom. ]

8 MJ: Next witness.

9 DC: Your Honor, the defense now calls Major—
10 MAJOR _ U.S. Army, was called as a witness for the

5

11 defense, was sworn, and testified as follows:

12 DIRECT EXAMINATION

13 Questions by the trial counsel:

14 Q. Can you please state your name for the record?

16 Q. And what is your rank, Sir?

17 A. Major.

18 Q. And what is your current unit of assignment?

19 A. Currently I'm on casual. I was in the 409th here. I'm in

20 route to Korea.

21 TC: The defense has some questions for you, Sir.
22 WIT: Thank you.
23
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Quegtions by the defense counsel:
Q. Good day, Sir.
A, How are you?

Q. Now you mentioned you are presently on casual, what job did

you just recently finish-?

A, —here for the 409th Base Support Battalion.

Q. Here in Vilseck, Sir?

A. Yes.

Q. Now before that position what was--what was your job?

A, I was the X0 for the 793rd MP Battalion in Bamberg,
Germany .

Q. Thank you, Sir, and did the 615th MP Company fall under

that battalion?

A, Yes.,

Q.. So, Sir, do you know Lieutenant_

A. Yes. |

Q. And do you know him from that previous position with 793rd?
A, Yes.

0. Thank you, Sir. Tell us a little bit about, if you will,

Sir, your relationship with Lieutenant — how well did you get to

know him?

A, I would say from an XO to a platoon leader stand point

better than most platoon leaders because he was the maintenance
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officer_and supply officer among other positions and USR officer
among all the other "hey you" jobs thaﬁ lieutenants are given.

Q. Yes, Sir. And in the interactions.that you had with him,
did you have an opportunity to form an opinion? Did you meet with

him sufficiently so that you could form an opinicn about him as an

officer?
A. Yes.
Q. And, Sir, what ig your opinion of him as an officer?

A. Very high. I thought very highly of Lieutenant —
Q. Thank you, Sir. In addition to the relationship that you
just mentioned, was there also some field exercises when you were

involved in evaluating, if I may--if I’m correct, Lieutenant—
performance?
A. Yes, the--I was the battalion XO but the battalion proper

¢ .
deployed to Kosovo for about 9 months, and I was also the rear

detachment commander. One of the additional missions that we had was

to prepare the 615th MP Company for a short notice deployment to
Iraq, and we had limited staff in which to do that, so we threw
together a Ex-Eval for the 615th MP Company that took place up here
in Grafenwoehr in February of '03. v

[END OF PAGE]
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1 Q. Yes, Sir, and that was just right be--immediately before
2 the deployment to Iraq?

3 A. Yes, that’s correct. Yeah I was the senior--I was

4 respoﬁsible for the exercise and basically the senior observer

5 controller for the company headquarters and the--and the platoons.
6 Q. Okay, Sir. As that observer controller, did you personally
7 supervise Lieutenant_ platoon going through the exercise?

8 A. I--T did on--it was kind of set up as a lane training

9 event, and I--I purposely was involved--closely involved with the
10 platoon leaders particularly Lieutenant- platoon.
11 It’'s a side note; I personally wanted to work those guys

war,

ol

12 hard because I knew they were going into a--they were going to
13 and I wanted to make sure that, -you know, they had the best

14 opportunity to.excel in a wartime environment. I wanted to make

15 their training very, very hard, so I personally spent a lot of time
16 stressing the platoon leaders.

17 Q. Yes, Sir. And what was your evaluation of Lieutenant_
18 during that exercise? How did he--how did he do-?

19 A. I--I thought he did very well. He was--he was very--always
20 very calm, very collected in his--in his actions. They--that he

21  thought through them very well. Never--never saw him fly off the

22 handle on anything like, you know, like young lieutenants sometimes

23 have a tendency to do, or you know, misjudge something or be
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indecisive. I never saw that. He was always--he always thought
through the problem and never let it stress him. He just--he
accomplished the mission.

Q. Yes, Sir. Now would it be fair to say, based on that
experience auring the X-Eval and also your time as battalion X0 you
said before that you thought very highly of him as an officer, it’'s
all based on that experience?

A. Yes.

Q. Thank you, Sir. And what other--what criteria do you use
to make a personal opinion about an officer? iWhat do you base it on?

A. I would have to say I fall back to primarily to character,
and I once had a senior general officer tell me once he said, you
know you can train anyone to be an officer, but he said, if you
really, really wanted to judge your success what he would do is he’d
like to be able to plug you in a wall like a wall socket, plug you in
and check your character meter to see how high you’d read, and then
he knew if you would be truly successful based upon how high your
character meter came out.

I think that’s appropriate. I think that, in my opinion,
Lieutenant-has a very high level of character.

Q. Sir, in your time supervising him, did he ever do anything

at all to cause you to question that--that opinion, that feeling?

A. No.
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1 Q. S8ir, one last question and that is; if you were made a

2 Dbhattalion commander given the opportunity to go to combat with an MP
3 battalion, would you be comfortable with ~as one of your
4 company commanders?

5 A. I would use the--I use the foxhole test of measurement.

6 You know would I want-in my fighting position with me

7 when the enemy was coming, and the answer is absolutely vyes.

8 Q. Yes, Sir. |

9 A. And to answer your question, is yes, I'd want him to be one
10 of my company commanders.
11 DC: Thank you, Sir, the defense or the government may have some
12 questions.

13 MJ: Cross?
14 CROSS~-EXAMINATION

15 Questions by the trial counsel:

16 Q. Sir, were you actually in Iraq when the incident happened?
17 A. No.
18 Q. Were you a supervisor or do you have any knowledge of the

19 facts of the actual crime that Lieuténant gl committed?

20 A. I do not. Not specifics.

.21 Q. Okay. So you weren’t there when the crime occurred and you
22 don’t know the specifics of the crime, correct?

23 A. No, I do not.
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Q. And yet when you're making your measurement of a person at
a sentencing phase at a court-martial, don’t you think it’s important
to have somewhat of a grasp of what happened?

A. Yes.

Q. But you don’t have a good grasp of the facts of what
happened, do you?

A. Not of the incident in question, no.

TC: Thank you.

MJ: Redirect?

REDIRECT EXAMINATION
Questions by'the defense counsel:

Q. Sir, if I were to tell you that Lieutenant -had——had
an incident during a 5 second period where he struck two Iraqgi
detainees, civilians, in the stomach and kicked a third person as he
was being pulled away all within a span of about 5 seconds, that they
weren'’t injured, that he readily admitted that he had made a mistake,
never denied it, fully cooperated with the investigation, would that
change your opinion that you have previously given a few minutes ago?

A. I would initially be very surprised that that occurred--
that that would have occurred with him, but I would consider it an
isolated incident that--that was just that.

[END OF PAGE]
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0. Yes, Sir. Would it be fair to say that good people make

mistakes sometimes?

a. Yes.
0. And good officers sometimes make mistakes?
A, Yes.

DC: Thank you, Sir.
MJ: Redirect, recross I mean.
TC: Just briefly, Your Honor.
RECROSS-EXAMINATION
Questions by the trial counsel:

{uke & 3P
0. You talk&d you were surprised this happened, right?

A, Yes.
Q. That you never.saw it coming, did you?
A. I was--1 was surprised when I was informed about that--that

he was involved in the incident.

Q. Okay but when you were--knew him previously before he went
to Iraq if someone had come to tell you that this was going to happen
when he was downrange in Iraqg, what would you have told them?

A, I wouldn’t have believed them. I would have told them it
was BS.

[END OF PAGE]
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Q. So if you didn’t see it coming the first time, can you be
sure it won’'t happen again?
A. I--TI think that he will be a much better officer for--for
what has occurred. I think humility definitely is an attribute.
Q. But can you be sure it won’t happen again?
A. Nothing’s for certain.
TC: Thank you.
MJ: Do any of the panel members have questions for this
witness?
Negative response.
Temporary or permanent excusal?
DC: Your Honor, permanent excusal is fine.
MJ: All rxight.
TC: No objection, Your Honor.

[The witness was duly warned, permanently excused, and withdrew from

the courtroom.]
MJ: Next witness.

DC: Your Honor, the government or I'm sorry, the defense calls

Lieutenant _ :

[END OF PAGE]
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FIRST LIEUTENANT — U.S. Army, was called as a

o8]

witness for the defense, was sworn, and testified as Vfollowsz

Questions
Q
A.
Q
A.
Q.
_A.
TC:
WIT:
Questions

Q.

A.

A.
Q.
period of

A,

DIRECT EXAMINATION

by the trial counsel:

For the record, can you please state your full name?
L]

And what is your rank?

First Lieutenant.

And what'’s your current unit of assignment?

7th ATC.

Defense has some questions for vyou.

Yes, Sir.

by the..defense counsel:

Good day, Li eutenant—

Sir.

Before being assigned to 7th ATC, what was your job?
Platoon leader with the 615th MP Company.

Okay what timeframe did you serve as a platoon leader?

From December of 2001 until this past April.
T A 2 ,»;n«:‘ww

I

Okay now during that time, was Lieutenant- for a

time, one of your fellow platoon leaders?

Yes, Sir, from the time I got to Germany until the time of

the incident he was a platoon leader.
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1 Q. So that :was about a 2-year périod roughly?

2 A. Yes, Sir.

3 Q. Okay how often, during those 2 years, did you, you know,

4 have communication dealings with Lieutenaht_

5 A. Pretty much daily, Sir, during the workweek and

6 occasionaliy on the weekends.

7 0. Did you know him also away from work on a personal level?
8 A. Yes, Sir, I do to a small extent. Before the deployment, I
9 would go over to his house for barbeques and things like that just
10 every once in a while.
11 Q. Okay. Now how many platoon leaders were there in your

12 company or how many other fellow platoon leaders have you worked
13  with? S

14 A. Sir, there were four?at a time, and I was a platoon leader
15 for about 2 and a half years, and during that time, there were about
16 seven or eight other platoon leaders that I worked with pretty

17 closely in the company.

18 Q. Okay. Now did your platoon have any kind of special

19 relationship with Lieutenant -platoon as far as did you--did
20 your platoons work together more often? !

21 A. Yes, our platoons were co-located together in Grafenwoehr.
22 The other platoons were in Vilseck and Hohenfels, and also when we

23 went to Iraq, our platoons were co-located together down in southern
NI
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1 Iraq about 3 hours away from the company headquarters, aﬁd we wére

2 the first maneuver units on the ground in the area, so we were pretty
3  much just on our own. We had to rely on each other.

4 Q. Okay. I’m going to ask you, briefly, to articulate a

5 little bit about the mission. Now you said you went to Iraqgq or when
6 did you first go to Iraq? Let me ask you that first.

7 A. We deployed in--around March 10th, Sir, and we actually

8 went into Iraq about 10 days after the war started.

9 Q. Okay what was the mission that your platoon and Lieutenant
10 _platoon was conducting during those initial stages?

11 A. It was area security and reconnaissance operations, Sir,
12 and we were staged in the city called Al Hamza between the UN and As
13 Samawah, and.we had the entire area in between those two cities.
14 Q. How big was that area?

15 A. I’'m not sure exactly, Sir. We--the company had the largest
16 operational area of any company-sized element in the war, and the

17 area that we had was the biggest portion of our company'’s area.
18 Q. Okay and essentially it was you and Lieutenant-, like
19 you said, your platoons are out there on their own?
20 A. Yes, Sir.
21 Q. Okay now you said you had to rely on each other. Did you
22 feel comfortable relying on Lieutenanta

23 A. Yes, Sir, completely.
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Q. Please describe or tell us why it is--why do you feel that
way?

A. Sir, when you’'re in that situation, you just want to make
sure that the guy that might have to come and bail you out is, you
know, completely confident and completely trustworthy, and at the
time I was actually very happy that I was co-located with his platoon
rather than one of the other ones because, you know, I knew that he
would get the job done, and I'm pretty sure all my soldiers felt the
same way, and you know, there were just never any issues.

When we were to have to call him for something he was
always there, and he just always got the job done. And I kind of
felt that way, wanted him to be co-located with me, because prior to
the deployment he was just always the go to guy in the company not.
just for myself, but he was kind of the guy all the lieutenants went
to even before the commander just if we had a question or problem,
and you know, he was the guy. He’d set all his work aside and help
you out until--until you really got it, so that was kind of what led
me into wanting him to--to be there with me in Iraq. D

Q. Okay now you said you had worked with other fellow platoon
leaders, right?

A. Yes, Sir.

[END OF PAGE]
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1 Q. How would you rate Lieutenant Niles with his peers, hisg

2 other féilow platoon leaders? How would you rate hiﬁ compared to

3  them?

4 a. Sir, as far as the ones I worked with in the company, he
5 was definitely the best of them, Sir.

6 Q. Okay now after he was removed from his platoon because of

7 the incident, you're aware of that right?

8 A, Yes, Sir.

9 Q. What job did he get after that?

10 A. Night battle captain for the battalion, Sir.

11 Q. Okay now, you being out there as a platoon leader, what did

12 the night battle captain do for you?

13 A, Sir, it was pretty important to me. During that time, we . . .
14 haq two platoons in the béttalion that were patrolling at night, and
15 at that time in West Baghdad there were no maneuver units out there,

16 so we were the only ones out in West Baghdad, so as the night battle

17 captain, he was the one that, you know, we answered to, we took

18 directives from him, everything had to be funneled through him, and

19  just being on the ground out there was just never something I thought
20 about or questioned. It was just never an issue. Tt was never

21  brought out among any of the squad leaders saying, "hey what’s he

22 doing there" since because of the incident or anything like that. We1 
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1 just all had complete faith and confidence in him. There was just

2 never.any problems or anything like that.

3 Q. He never let you down? He never disappointed you?

4 A. No, I mean, absolutely not, Sir, and it wasn'’t even

5 something that crossed my mind to think, you know, I can’t believe

6 he’s there or anything like that, and as far as the night battle

7 captain in a battalion, in an MP battalion in that type of situation,
8 that’'s not a position where you want a--there are positions on a

9 Dbattalion staff where you can hide an officer, and that's just not
10 one of them. You need someone that you trust completely and who is
11 completely competent, you have éll your faith in, so obviously the
12 higher ups in the battalion and the people on the ground had that
13 faith and confidence in him as well.
14 Q. Okay now you also, correct me if I’'m wrong, but you were
15 his roommate down in Irag too as well, you shared quarters if you
16 want to call them that?

17 A. Yes, Sir, when We were down in the south we lived together
18 first in an old chicken coop and then in a school, but the main part
19 of our time was in Baghdad, and the commander wanted the lieutenants
20 to live separate from the soldiers to give them some free space. Th& -
21  two other lieutenants lived in one shack, and Lieutenant ‘nd I

22 lived in a separate one, and then after the incident when Lieutenant

23 ‘got there, he came and lived with us as well.
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Q. Okay during that time that you lived together, I’'m sure you
spent a lot of your off duty time with Lieutenant-right?

A. Yes, Sir.

Q. Did you come to know him on a personal level as well even

more so than you had in Grafenwoehr?

A. Yes, Sir.

Q. What is your overall opinion, then, as an officer and as a
person of—

A. Sir, I just think he’s a great guy. I mean when we were in

the shack, he would spend a lot of his time talking about his family,
how proud he was of his children, how much he loved his wife. He

would tell me about just how they met, some of his hopes and dreams

«-for the future, and you know, down there most of the people.weren’t

talking about those kind of things. So I’ve always just had the
impression that he was just a good guy, Sir.

Q. Okay if you were to deploy again, would you have confidence
in Lieutenant- on a battalion staff officer or as a fellow
company commander if you were to deploy again?

A. Absolutely, Sir, vyes.

DC: Okay thanks.

MJ: Cross?

[END OF PAGE]
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CROSS~-EXAMINATION

Questions by the trial counsel:

4
&

0. Now you said you were in Iraq with L_ieutenant- as

well, correct?

A. Yes, Sir.
Q. You were a platoon leader there?
A. Yes, Sir.
Q. «It was hot?j
A. Yes, Sir.
- Q. It was dangerous?
A Yes, Sir.
Q. Stressful?
A. Yes, Sir. -
Q. How many--how many men or how many soldiers did you lead?
A. Around 30, Sir, 25 to 30.
Q. Around 30, and who--who is--when it comes down to it, who

is responsible for that entire platoon?

A. Platoon leader, Sir.

Q. Okay and as a platoon leader is it your job to set the

example for your soldiers?

A. Yes, Sir.

[END OF PAGE]
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Q. So if you’re committing misconduct and abusing and beating
Iraqgis in front of your soldiers, you’re not setting a good example,
are you?

A. No, Sir.

Q. Okay with your platoon, did you deal with detainees?

A. Yes, Sir.

Q. With TIragis, local nationals?

A. Yes, Sir.

Q. Did you ever loose your temper and punch or beat an Iragi?
A. No, Sir.

Q. To your knowledge, did anyone in your platoon do that?

A, No, Sir.

Q. Okay, so you’re under the same stress as Lieutenant -
was, but you never did those things, did you?

A. No, Sir.

Q. And you said you were also--we had talked previously last

week, you said that you were surprised that this happened with

Lieutenant - correct?

A, Yes, Sir.
Q. Didn’t see it coming?
A. No, Sir, not with him.

[END OF PAGE]
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1 Q. If you didn’t see it coming the first time, how can you be

2 sure that it’s not going to happen again?

3 A. I'm sure it’s not going to happen again, Sir.
4 Q. But you were sure the first time too, weren'’'t you?
5 A, I didn't say I was sure, Sir, I was just surprised that it

6 happened.

7 Q. Okay.

8 A, It never even crossed my mind that something like that
9 would happen.
10 Q. But it surprised you?
11 A, It surprised me, Sir.

12 TC: No further questions.

13 MJ: Redirect?
14 DC: Yes, Ma'am, thanks.
15 REDIRECT EXAMINATION

16 Questions by the defense counsel:

17 Q. You’re confident that it would never happen again because
18 he--this has had a serious impact on him, right? He’s learned a lot-
19 --

20 A, Yes, Sir, that was one of the things he talked about in

21 that small shack there, I mean, he was very remorseful for it. He

22  fully understood that he let his soldiers down, and his actions--he
23 let his family down, and he got emotional about it on more than--more
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a few times, and he was--I can say he was very remorseful and

there’s absolutely no doubt in my mind that he would never do

something like that again.

DC: Okay thanks, Lieutenant-

MJ: Recross?

TC: Just briefly.

RECROSS~EXAMINATION

Questions by the trial counsel:

Q. You said he was remorseful about what happened and the

position he put his troops in and for his family, correct?

A. Yes, Sir, he was remorseful about the example he set for

his soldiers and letting his family down.

you?

that

[All

Q. Anything else he was remorseful for that he expressed to
A. He was remorseful about his actions, Sir, in general.

Q. Was he remorseful for the victims he beat; did he express
to you?

A. He said he felt that he did wrong--what he did was wrong.
Q. Okay did he express remorse for the victims he beat?

A. Not--not in those words, Sir, no.

TC: Thank you.

MJ: Any questions by the panel members?

members indicated a negative response. ]
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1 MJ: All right permanent or temporary excusal?

2 DC: Permanent excusal is fine, Your Honor.

3 [The witness was duly warned, permanently excused, and withdrew from
4 the courtroom.]

5 MJ: Next witnegs?

6 DC: Your Honor, the defense now calls Lieutenant—
7 FIRST LIEUTENANT— U.S. Army, was called as a

8 witness for the defense, was sworn, and testified as follows:
9 . DIRECT EXAMINATION

10 Questions by the trial counsel:

11 Q. Please state your full name for the record.

12 A. My name is First Lieutenant—
13 Q. Okay and for the record what is your full rank?

14 A. First Lieutenant.

15 Q. And what is your unit of assignment?

16 A. Sir, currently I'm assigned to 793rd MP BRattalion with
17 duties to the 27oth ns\ NG

18 TC: Thank you, defense has some questions for you.

19 Questions by the defense counsel:

20 Q.  Good afternoon.
21 A. Good afternoon, Sir.
22 [END OF PAGE]
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1 Q. Before your present duty assignment or present position you

2 were with the _ office in Bamberg, right?

3 A, Correct, Sir.

4 Q. In Bamberg, what was your job?

5 A. Sir, I was assigned to 1lst Platoon, platoon leader for the
6 615th MP Company forward deployed to Irag. ‘{
7 Q. Okay, 'do you know Lieutenant-here?

8 | A, Yes, I do, Sir.

9 0. How is that you know him?

10 A. Sir, I known Lieutenant-personally when we first

11 arrived to the battalion socially and personally through many of the
12 functions that we did. We were siste;f platoon 1e!ders within the
13 Dbattalion. We knew each other from numerous. exercises that we did
14 very competitive within each other and then even more personally as
15 my roommate down in Iracq.

16 Q. Okay now, correct me if I'm wrong, but you took over his

¢
17 platoon, right---- ’

18 A, That’'s correct, Sir.

19 Q. --~-after this incident that happened at Al Taji?
20 A, Yes, Sir.

21 [END OF PAGE]
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Q. Tell us, if you will, the state that you found the platoon.
Whét readinessi caliber of the soldiers, what kind of state did you
find this platoon in?

A. Well, Sir, I found the platoon very well disciplined and
prepared to do its mission. Initially when I deployed to Iraq, I was
told that the platoon was very shaken, very fragile, and I needed to
concentrate a lot of my efforts on thearégétablishment of the
platoon. But counter to that belief, that platoon was very well
trained, very well prepared.

I attribute a lot to thé NCOs as far as their staminé to

endure. However, the preparation for it, I heavily attribute it to

Q. Okay now when you became his roommate after you’d taken

over the platoon, did you continue to have a friendship, a personal

relationship with Lieutenant_

A, Yes, I did, Sir.

Q. Did you have sufficient opportunity to work with him and be

around him to form an opinion about him as a person and as an

officer?
A, Yes, Sir. Yes, Sir.
Q. What is your opinion of him as a person and as an officer?
A, Sir, as a person, I find him an incredibly approachable

individual, very well liked, very friendly. He was always very
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considerate of his roommates through his different operations that he
had. Mostly he worked a lot of the night opergtions and we were
going back and forth, and he was very considerate and everything.
I--when I first deployed, being a single officer, I did not

receive much packages or mail or anything, and he’d always share
different items for comforts of the soldiers. And even with that,
we’d always have nightly discussions on tactics and best ways to
administer the platoon, so very considerate and very--very passionate
about his profession and his desire to remain in the military.

Q. How do you feel about him confidence wise, I mean, would
you have confidence serving with him----

A§ Yes, Sir, without a doubt.

Q. -——-again--- R

A. Yes, Sir.

Q. --—-~-based on a combat envgronment?

A. Yes, Sir. Without a doubt through our relationship in the

battalion and the preparation of the platoons both being fellow MP
officers, I have no doubt that he would excel in this craft.

DC: Okay great. Thank you very much.

MJ: Cross?

[END OF PAGE]
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1 CROSS~-EXAMINATION

2 Questions by the trial counsel:

3 Q. When did you go to Irag?

4 A. Sir, deployed in--the actual date we were preparing to--
5 that I prepéred to leave was the 1llth of September. I knew it

6 because it was the same date as the attacks on the World Trade

7 Center.

8 Q. Oof 20032

9 A. Of 2003, but it was the exact same date when I flew.

10 Q. Okay and what’d you do in Iraqg?

11 A. Sir, I was the platoon leader for lst Platoon.

12 Q. Okay and was that formerly Lieutenant latoon?

13 A. Correct, Sir. B

14 Q. Okay, you said that you had heard that it was "shaky". Who

15 did you hear that it was shaky from?

16 A. We heard--I heard it initially from my S3, my boss, Major
17 WP saying that there was a situation involving Lieutenant-
18 not sure of all the facts, but that the platoon was not in great

19 states because of the fact that the platoon leader was relieved.

20 Q. When you took over the platoon, who was your platoon

21  sergeant?

22 A, It was Staff Sergeant—

23
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Q. Was Staff Sergeant:- a good platoon sergeant?

A. Yes, Sir.

Q. Now from--how long from when Lieutenant-was removed
until you took over, how long of a gap was there?

A. I don’'t know per say specifically because I don’t know
exactly the exact date, but I would say roughly around a month and a
half, 2 months around timeframe.

Q. So for that time Staff Sergeant-was platoon leader
and platoon sergeant, correct?

A. That’s correct, Sir.

Q. Do you attribute a lot of the fact that that prlatoon was
held together, is much of that due to Staff Sergéant—

A. Without a doubt, Sir. . ...

Q. Now the government’s interviewed you prior to this, and you

stated before that you--you weren’t clear on the facts of the actual

assault, were you?

A. Correct, Sir. Co

Q. Okay we’ve also discussed that in your opinion that
Lieutenant-as a temper. 1Is that correct?

A. Can’t really--I never witnessed it or any of it, but I
would infer it due to the fact that he’s a very passionate
individual, but I would say that you C%uld—~you could infer, you can
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1 reference that he is very passionate and when he does attack any

2 task, he’'s very aggressive on it.

3 Q. So on previous occasions, you have statel Di"l'eutenant-
4 has a temper?

5 A. Not--not specifically, Sir, I mean I never witnessed

6 anything specific, but I would infer, yes, Sir.

7 TC: All right, thank you.

8 REDIRECT EXAMINATION

9 Questions by the defense counsel:

10 Q. Just to clarify one point on redirect. This ruﬁor, if you
11 will, that the platoon was shaky, that was not true when you got down

12 there and found the platoon, was it?

13 A. No, not at all, Sir...

14 0. In fact they.were tight and squared away, right?
15 A. Yes, Sir.

16 DC: Okay thanks.

17 MJ: Recross?

18 TC: No, Ma’am.

19 MJ: Any questions from any of the panel members?

20 [All members indicated a negative response. ]

21 MJ: Evidently not. Temporary or permanent excusal?
22 DC: Permanent excusal is fine, Your Honor.

23 MJ: All right any objection?
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TC: No, Your Honor.
[The witness was duly warned, permanently excused, and withdrew from

4

the courtroom. ]

.

MJ: Next witness.

DC: Ma'am, before we call the next witness, we’ve been going
for a while, it’'s after 1300, do we want--do the members want to take
a break or we can drive on. It’s really up to the court.

MJ: Well members, would you like to take a lunch break?

PRES: How many more witnesses, Your Honor.

MJ: That’s a good question.

How many more witnesses, Captain -

DC: Your Honor and members, we have two more officers that are
present. Lieutenant — the battalion commander, is
stateside on leave, we’'re going to connect with him via the
telephone, at roughly 1400, and you’'re going to hear from the
accused’s wife and the accused and then that would be it.

PRES: Would like to take a break, Your Honor.

MJ: Okay why don’t we take a break for whatever reason until
1400, then we can put Lieutenant N o~ the phone,
because that’'s when he’s ready to talk to us, and then we’ll hear the

other remaining witnesses.

[END OF PAGE]
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1 DC: Thank you, Your Honor.
2 MJ: So we’ll be in recess until then.
3 [The court-martial recessed at 1307, 1 July 2004.

4 [END OF PAGE]
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[The session was called to order at 1404, 1 July 2004.]

MJ: Court is called to order. You may be seated. Let the
record reflect that all parties present at the time of the recess are
again present with the exception of the members.

Now I understand that there were a couple more exhibits,
Captain - that you needed to mark.

DC: Yes, Your Honor, they’ve been previously marked. There'’s
an audiocassette tape that we discussed previously in an 802 session.
It’s a tape recording of the unsworn statement made by the accused at
the Article 32 hearing in this case. We'd like to offer that as--
previously marked as Defense Exhibit Bravo [for identification] as
discussed during the 802, we plan to play his unsworn statement to
the members as an unsworn statement through counsel at this hearing.

MJ: All right, any objection?

TC: No, Your Honor, just per our 802 my understanding that the
sequence will be short explanation, play the tape, and then
Lieutenant_will do his unsworn in person to the court.

Correct, Your Honor?

DC: That’s my understanding as well, that'’s why I asked the
foundational question earlier of one of the witnesses who was
present.

MJ: Right, okay. That’s fine, then----

DC: TI’l1l just introduce it very briefly.
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MJ: Defense Exhibit B for ID is admitted.

TC: No objection, Your Honor.

MJ: And is it cued up to the----

DC: It is, Your Honor.

MJ: ----appropriate place?

DC: p.I%4ls, yes, Your Honor.

MJ: All right, and you said you had another one?

DC: Yes, Your Honor, there’s a document previously marked

as

Defense Exhibit Charlie for identification. 1It’s a letter--character

support letter from Lieutenant— Again, as

discussed during the 802 session this morning and just off the record

previously during this recess, the appropriate portions have been

redacted, and we would offer that as Defense.[Exhibit] —

MJ: Any objection?

TC: Your Honor, we--the government does object, based . on the

fact that the panel’s already heard from the script and from voir

dire that Colonel_ the 32 officer, and in that memo

he’'s making a recommendation basically a code in there for, you

know,

no dismissal in there, and he’d like to continue further service, so

the government does object, Your Honor. We do not think the 32
officer’s opinion on the sentence in this case, he didn’t know

Lieutenanl- at the time of the incident, he never knew him

before the 32, we think this MFR is irrelevant, Your Honor.
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DC: Just in response, Your Honor, we’ve redacted those portions
that suggest a certain sentence. The rest is very similar to what
we’ve previously discussed and other witnesses have testified to,
their willingness to serve with this officer in the future. That is
essentially hig point there, and there were several-—sevéral names
mentioned earlier during voir dire, and I--you know apart from

Lieutenant Colonel— who has been excused, I doubt any of the

other members are going to recall Colonel—name among

the many of them.

MJ: Well and, Government, you’'re welcome, gn rebuttal, to put

on evidence that shows that Lieutenant Colonel —or any

other witness that’s testified on the accused’'s behalf, doesn’t
really know him very well, so I'm going to .admit the dodument.
Any other evidence we can premark?
DC: ©None from the defense, Your Honor.
TC: No, Your Honor.
MJ: All right. All right, now as I understand it, we’'re going
to have some telephonic testimony. Is that true?

DC: Yes, Your Honor, that’s correct. One witness Lieutenant

Colonel —the battalion commander for 709th MP Battalion.

MJ: All right now----

DC: He is standing by.
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MJ: Lieutenant- this court has a speaker telephone
capability, which allows the counsel’s questions and the witness’s
answers from the other end of the telephone to be heard by yourself
and all the parties. This witness will be sworn over the telephone,
and the witness will testify as if he were physically present in the
courtroom. Now I advise you that if I had found this witness to be
relevant and necessary for your defense and the other requirements
under rules for court-martial were met, tHen you would be entitled to
have the personal presence of this witness at this hearing.

Do you understand that?
ACC: Yes, Ma'’am.
MJ: Do you expressly consent to proceeding with the witness’s

testimony over the telephone rather than.having him physically

Present?
ACC: Yes, Ma’am.
MJ: Has anybody forced you to give your consent?
ACC: No, Ma’am.
MJ: All fight, would you bring the panel in please?
DC: Your Honor, if I may before he does that, I'm sorry. If we

could just get him on the phone first that way we won’t have to be

fumbling around----

MJ: All right that’s fine.
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1 DC: ----with the equipment. Just in case it'’s busy or

2 something crazy like that.

3 [The DC made sure the next witness was on the phone and ready to
4 testify.]

5 MJ: Call the members.

6 [The session recessed at 1409, 1 July 2004.]

7 [END OF PAGE]
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{The court-martial was called to order at 1410, 1 july 2004.]

MJ: You may be seated.
[All parties present when the court recessed were again present to
include the panel members.]

MJ: All right, Captain _would you swear the witness,

please? Members of the panel, we have Lieutenant Colonel----

MJ: ----Garrity on the telephone.

LIEUTENANT COLONEL —I-S- Army, was called as a

witness for the defense, was sworn, and testified telephonically as
follows:
DIRECT EXAMINATION

Questions by the trial counsel:

0. Sir, can you please state your full name for the record?

A. My name is Lieutenant Colonel *

Q. And, again, Sir, what’s your full rank for the record?

A. Lieutenant Colonel.

Q. And what’s your current unit of assignment, Sir?

A. I'm currently assigned to the 709th Military Police
Battalion.

TC: Okay, defense is going to ask you some questions, Sir, and
just for the record, this is an open court. We have the judge here,

the court reporter, defense, the accused, myself and assistant
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1 prosecutor, the members, and some people in the gallery here.

2 Defense will have some questions for you, Sir.

3 WIT: Thank you.

4 DC: Members is the volume adequate, can everyone'hear Colonel
s

6 [All members indicated an affirmative response. ]

7 Questions by the defense counsel:

8 Q. Good afternoon, Sir, or should I say good morning, Sir.
9 A. Good morﬁing.
10 Q. I just wanted to ask you a few questions. As Captain

11 -s just said, we’re here before the court-martial panel

12 members. 1I'd like to first of all, by means of introduction, I’'d

13 like to ask what your present duty . position is. You said you're with
14 the 709th, Sir, what is your duty position there?

15 A. I am currently the battalion commander of the 709th

16 Military Police Battalion.

17 Q. Sir, and how long have you held that position?

18 A. It is now 1 year as of June 26th.

19 Q. Yes, Sir. And, Sir, do you know Liéutenant‘

20 A. Yes, I do. Lieutenant- served as the platoon leader

21 for me during Operation Iraqgi Freedom and also as a member of my

22 battle staff while we were in Baghdad, Iraqg.
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Q. Yes, Sir. Before we get into a lot of details about your
relationship with Lieutenant_, I want to ask you some background
questions first. Tell us, Sir, briefly about your military career.

First of all, how long have you been on active duty in the Army?

A. - I've been on active duty for 18 years. I was commissioned
in 1986.
Q. Sir, what are some of the previous duty assignments that

you filled prior to your battalion command?
A. Prior to battalion command, I served as the chief of

officer training at the U. S. Army Military Police School at Fort

- Leonardwood, and that was for about 2 years. Previous to that, I

sexved as the Deputy Brigade Commander of the 89th MP Brigade,
Brigade S3 for the 89th MP Brigade headquartered at Fort Hood, Texas,
and also as the 83 and X0 of the 720th Military Police Battalion also
at Fort Hood, Texas. Prior to that, I attended the College of Naval
Command and Staff at the Naval War Céllege in Newport, Rhode Island,
and previous éﬁ that,c%aserved as the Aide de Camp to the commanding
general offgersonnel Zommand .

I've commanded two military police companie§ one-at Fort
Meyer, Virginia for 2 years, andlthen}one, the 984th headquartered at

Fort Carson, Colorado where T took command in Desert Storm and

commanded that unit during Operation Desert Storm.
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1 Q. S50 you were a company commander during‘Desert-Storm and a
2 Dbattalion commander during Iragi Freedom, right, Sir?
3 A. That is correct.
4 Q. Okay, Sir. Now in your 18 years of service in the
5 military, I assume that it would be a fair statement tQ say that you
6 dealt with a lot of officers, had a lot of junior officers work for
7 you?
8 A. That is a fair statement. That is correct. Also as the
9 Chief of Officer Training for the Military Police School, I was
10 responsible for the Officer Basic Course and Captain’s Career Course
11 for all military police officers for 2 years, so I got to see a good

12 portion of the MP Corps Regiment go through their training----

13 Q. Thank you, Sir.
14 A. ----on the officer side.
15 Q. Yes, Sir, and now during the year that Lieutenant -

16 worked for you when he was a member of your battalion or attached to
17  your battalion, did you--what was the nature of your relationship?
18 How often did you interact with him?

19 A. Well once he served as a--as the nighttime battle captain
20 on my baﬁtle staff, I dealt with him quite frequently. He would

21 routinely brief me on actions that took place in the sector. He was
22 responsible for updating the SIG-X boards and briefing me on

23 information at night and early in the morning before we went out into
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1 the cities, so I mean I saw him daily once he served on the battle
2 staff.
3 Previous to that when he was a platoon leader, he was one
4 of probably about 27 platoon leaders that I had at that time in July,
5 and I saw him maybe once or twice before he moved to the battle
6 staff.
7 Q. Yes, Sir, now you mentioned 27 platoon leaders. That
8 sounds like a lot for a typical battalion. Was your battalion
9 reorganized for deployment?
10 A. My battalion, yes, it was. We had--at one point, I had
11 eight military police companies task organized under the battalion,
12 and normally we operate between six and seven corps MP companies
13 under the battalion _headquarters. You know with four--between--
14 normally four platoons task organized under each of the company
15 Theadquarters, so between 24 and 27, I think at one point we had like
16 28 or 29 platoon leaders actually operating inside the 709th MP
17 Battalion.
18 Q. Sir, now the 615th MP Company specifically, can you tell
19 the members what their mission was, Sir?
20 A. The 615th MP Company, which is assigned to the 793rd MP
21 Battalion a sister battalion of mine in Germany, the company was
22 attached over to me for Operation Iraqgi Freedom. They were

23 responsible for training the Iraqgi police and also patrolling,
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1 providing law and order, and area security patrols in different

2 sectors in Baghdad.

3 They spent most of their time in the Con la Mia District of
4 Baghdad although they were also responsible for the Monsieur District
5 at certain points during the operation.

6 Q. Yes, Sir.

7 A. When T talk about training Iraqi police, they would occupy
8 Iraqi police stations with--with a platoon of military police and

9 then the platoon leader would serve as the counterpart to the station
10 commander. One of the squad leaders, platoon sergeant would serve as
11 the counterparts to the shift supervisors for the Iragi police and
12 then they would show them how to administer the station, how to keep
13  paperwork and records, -and then train--specifically train the Iraqi
14 police on how to conduct law and order operations, how to patrol, how
15 to conduct interviews, things like that.

16 Q. Yes, Sir. Now Lieutenant-as a--when he was a platoon
17 leader, he served in that role as essentially the liaison, the chief
18 of that police station that he was in charge of at any given time.

19 1Is that correct?

20 A. That’'s correéct. Now that’s a--that’'s a job that military
21 police lieutenants are not normally trained to do. Military police
22 lieutenants are trained to serve as duty officers for law

23 enforcement, but not as provost marshals and really in the role that |

167

033569

ACLU-RDI 964 p.347
DOD 002279



1 my platoon leaders were serving in in Baghdad, they were more provost
2 marshals because they had--they were responsible for the
3 administration of desk operations, they were responsible for the
4 physical security and force protection of the stations, as well as
5 the training and payment of the Iragi police, so it was pretty--
6 pretty extensive as far as what I required of the platoon leaders, as
7 well as the platoon sergeants and the squad leaders. I mean it was--
8 they’'re certainly working in areas that they didn’t have a great deal
9 of experience in although, you know, most of them with law
10 enforcement experience understood the basics of law enforcement.
11 That'’s pretty much the same in any country.
12 Q. Yes, Sir, and as you said, though, the Lieutenants, the
13 platoon leaders acting as a provost marshal, they really had not
14 specific or specialized training prior to getting that task, I mean
15 they were just put into the job, and they had to learn on the job.
16 TIs that correct? -
17 A. Well that’s correct, and éertainly platoon leaders from
18 Germany are at a disadvantage from their counterparts in the United
19 States in that officers--military police officers in CONUS normally,
20 on most federal installations, serve as military police duty
21 officers. That’s not done in Germany, not in the 18th MP Brigade, so
22 his experience with law enforcement for the time that he served in

23  Germany, would be, you know, seeing his military police working on
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patrol and if he’d stopped in at one of the MP stations to check on
2 them, but I don’t know if he has any law enforcement experience as

3 far as working as a military police duty officer or as an assistant

4 —see that’s not the way it’s done in Germany. There
5 is one - assigned, normally a captain, either prior to

6 or just after company command, so.

7 Q. Yes, Sir.

8 A. Now that’s not to say that we didn’t take the time to train
9 and that the company commanders, myself we were out there helping
10 them because, of course, you know after 4 or 5 years in the Army as
11 an MP, you do have some law enforcement experience, so Captain

12 — the commander of 615th; myself; my S3; my command

13 sergeant major; you know, we spent time out at those police stations
14 helping the platoon leaders and platoon sergeants work through some
15 of the issues with the Iragi police.

16 Q. Yes, Sir. Now, obviously, Sir, you’'re familiar with the
17  incident that Lieutenant i has been charged with. Is that

18 correct? |

19 A. I am. I directed an inquiry officer to conduct a

20 commander's inquiry after I heard the allegations. I suspended

21 Lieutenant- from his platoon leader duties as soon as Captain

22 — came and told me what the allegations were, and then

23 from the time of the inquiry until the inquiry closed out, I had

169
503571

ACLU-RDI 964 p.349
DOD 002281



LI
AT

1 Lieutenant- moved from the 615th MP Company to work on the 709th
2 MP Battalion staff, and then following the outcome of the inguiry, I
3 kept him on the battle staff.

4 - Q. Yes, Sir.

5 A So I just moved him as a change of duty from suspended as
6 platoon leader to serving as the nighttime battle captain on the

7 709th Staff.

8 Q. Yes, Sir. I want to ask you a few questions, in a moment,
9 about the battle staff--the time on the battle staff, but before we
10 get to that, Sir, back, you know, at the Al Taji station and the

11 other stations that Lieutenant-rorked at, apart from this one
12  incident that we’re here today to deal with, did you ever have any
13 reason or any issues, problems with Lieutenant — any reason to
14 doubt his ability to conduct the migsion?

15 A No, I did not, not at all. Prior to the incident, and

16 quite frankly after the incident, Lieutenant- you know,

17 performed admirably. I mean there--it is a one-time incident. It as
18 an anomaly for him certain--now, you know, in fairness as the

19 Dbattalion commander, I didn’t have daily contact with him like his
20 company commander did, but certainly if there was a problem with one
21 of the officers in a company, any one of my company commanders would

22 have notified me, but no, there is no reason for me to doubt

170

ACLU-RDI 964 p.350
DOD 002282



1 Lieutenant- ability to perform his duties and to lead his

2 platoon.

3 Q. Yes, Sir, thank you. Now when he moved to the battalion

4 staff, you said, please correct mée if I'm misquoting you, but you

5 said that you dealt with him on a more regular basis at that point?
6 A. That’s correct, I mean, you know, as a member of the battle
7 staff, he served inside the Tactical Operations Center, which is

8 located in the Vice Presidential Palace in downtown Baghdad, well

9 that was my headquarters, so I was there everyday for briefings. I
10 was there for meetings. My battle update brief was conducted there
11 every single day, and when I went into and out of the sector, I

12 always checked in with the Tactical Operations Center, so especially
13 at night when I -came in off patrol after checking the police stations
14 and checking with the Iraqgi police, you know, I had contact because
15 the nighttime battle captain’s primary function when I came into the
16 TOC was to brief me on all actions going on insidé the battalion’s
17 area of operation, so you know, I saw Lieutenant- quite

18 frequently especially, you know, late at night, early in the morning
19 before I racked out.

20 I mean, I would talk to him, and you know, just get'an

21 update on what was going on. I mean he and the battle staff NCOs

22 would show me anything that had happened or any reports that were

23 coming in from any of the other battalions because I had pretty good
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situational awareness of what was going on inside my sector just by
listening to the command net, but as far as what was going on in
other battalion’s sections or what brigade was monitoring the Corps,
that’s, you know, the battle captain’s also responsible for tracking
that.

He did an exceptional job. I mean great, you know,
briefing skills, and you know, very calm and col}ected. There'’'s, you
know, a lot of stuff going on in Baghdad. I mean you've got to
consider the time--times we're talking about are July through--I mean
we left Baghdad in February. There’s some--there’s some pretty rough
times especially in August/September timeframe that we were involved

in, so he did a great job.

Q.. - Thank you, Sir. Now were you also able to, Sir, to form an -

opinion of him as an officer in general other than just his duty
performance, other characteristics, the seven Army values, loyalty,
honor, integrity, those kinds of things, have you been able to form
an opinion about Lieutenant-in that area?

A. I have. Certainly from the time he served as a--as a
battle captain he--you know over time, you know, obviously you get to
spend more and more time with your officers, you know, as the
situation sort of develops, you know the tactical situation, so as
things started to quiet down in Baghdad, I could spend more time

inside the TOC, spend more time with my officers as opposed to being
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1 out at all the stations, so I was impressed with Lieutenant-
2 foremost because of his sense of duty and his integrity.
3 He, you know, he was accused of doing something wrong at
4 the Al Taji police station, and hé, you know, he accepted
5 responsibility for his actions. He cooperated with the investigating
6 officer. At no time did he, you know--you know, try to hide from or
7 not take responsibility from--from what he did. You know, I was
8 impressed by that especially, you know, I mean I’'ve seen in 18 years
9 of service, a lot of times that, you know, people will, you know, not
10 take responsgibility for their actions or try to blame it on someone
11 else. Lieutenant -at no time did he blame anyone else for what
12 took place in the Al Taji station. He took full responsibility
13 exactly what I would expect.
14 I don’t condone his behavior or the actions he took, but I
15 certainly applaud the fact that. he took responsibility and didn’t,
16 you know, hide behind, you know, invoking his--I mean he has the
17 right to invoke his rights and not make a statement. He chose to
18 waive his rights and make a statement. He chose to cooperate with
19 the investigating officer. He chose to cooperate with everyone
20 involved in this investigation, so you know I was--I was very
21 impressed with that, and continue to be impressed with that.

22 Lieutenant-can work for me anytime, anywhere that I

23 go, and certainly as a promotable first lieutenant right now, when he
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gets promoted to captain if he’s--if he’s going to command a company,
he can certainly command a company in any unit that I’'m responsible
for.

DC: Hooah, Sir. Thank you very much. I believe the government
may have some guestions for you. Please stand by, Sir.

MJ: Cross?

TC: Yes, Ma'’am.

CROSS-EXAMINATION

Questions by the trial counsel:

0. Sir, can you hear me?
A. I can.
Q. Would it be fair to say, you said that you only talked to

him once or twice as a platoon leader, would that be correct? - --

A. That’s correct. I took command on June 26th and then
within the first week or so saw every one of my police stations,
every one of my platoon leaders, and then Al Taji was, you know, kind
of a backwater area of Baghdad as far as--as far as insurgent
activity. It was a very dangerous place don’'t get me wrong. There'’s
no safe place in Baghdad, but I was more concerned with areas on the
Western edge of the Al Monsieur District and then the--especially €he’
area in Kadamia near the Kadamia Shrine, so I mean I went to the

locations where I felt they needed the most amount of leadership.
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1 Taji was, you know, a police station. It was the Northern
2 most police station in our area, so I would guess you know, before I
3 suspended him I probably saw him two times maybe three at the Taji

4 police station.

5 Q. So it’s fair to say, Sir, you're basing your opinion on

6 knowing Lieutenant -after the incident. Would that be correct?
7 A. Oh, that’s correct. That is correct.

8 Q. And it would be fair to say that his company commander was
9 his supervisor and he would know him better than you would. 1Is that
10 correct, Sirz

11 A. That’s a fair statement, but I would argue that any company
12 commander should know his platoon leaders better than the battalion
13 . commander given the level and the scope of responsibility of the... .
14  company commander compared to the battalion commander, but yes,

15 you're correct.

16 0. Do you know Staff Sergeant_ Sir?

17 A. I do. Staff Sergeant-serves as a, I believe, well T
18 know he’s the platoon sergeant, and I think he still is thé platoon
19 sergeant of 615th MP Company.

20 ‘ Q. Okay how would you rate Staff Sergeant- as a platoon
21 sergeant?

22 A. Well first of all he's a staff sergeant in a sergeant first

23 class position, so he’s certainly the best of the staff sergeants in
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1 the company. I would rate him at the high end of the platoon

2 sergeants that I was responsible for in my battalion, so you‘re

3 talking probably, you know, at the high end 27, 28 platoons that I

4 had in the battalion and he would be--I would put him in the top five
5 or six within my battalion.

6 Q. And when--after Lieutenant-was removed from platoon

7 leader until the new platoon leader, Staff Sergean‘ was both

8 the platoon sergeant and the platoon leader for a time, correct?

9 A, That’s correct. Now that’s not unusual in any tactical

10 operation. If the platoon leader, for any reason’s, not available,

11 then the platoon sergeant steps in and takes over as the platoon

12 leader.
CA13. . Q. But you would say he did a good job at that, correct,..Sir?
14 A. I would say he did a good job of it. I don’t--I don’'t

15 recall any issues with the platoon while they were in Taji after

16 Lieutenant - was moved. *

17 Q. So that’s, "yes", Sir? % ..
18 A. What ‘s that?
19 Q. Was that a "yes", Sir?
20 A.  Yes. k
21 [END OF PAGE]
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Q. Now you said that while you were down in Irag you were
supervising or had under your command somewhere between 27 and 29
platoon leaders, would that be correct?

A. At the high end that’s correct. Normally--T think the most
I ever had was 29 and I had four, five, usually about 20 for the
majority of the time that I was in command. The task organization
changed from--sometimes from week to week but norméil?%ﬁpnth~to—
month, so but yes, I think the most I ever had was 29 platoon leaders
that I was responsible for.

Q. And out of those 29 platoon leaders, how many of those
platoon leaders got in trouble for beating up Iraqis?

A. There--none that I know of that were--got in trouble for
beating up Iraqgis.

Q. So Lieutenant -would be the only one, right, Sir?

A, Lieutenant - wasg accused of striking a criminal
detainee inside the Taji Police Station’'s jail.

Q. But he’s the only one, right, Sir?

A. He’'s the only one that was accused of that, that’s correct.

Q. And in fact he’s pled guilty of doing that here today;
correct, Sir?

A. That’s correct.

TC: Thank you.

MJ: Redirect.
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1 " DC: No redirect, Your Honor.
2 MJ: All right, do any members of the panel have any questions?
3 [Several members indicated an affirmative response.]

4 MJ: All right looks like we have a couple. If the bailiff

5 would collect those.

6 Just stand by, please, Lieutenant—

7 DC: Sir, were you able to hear the military judge just then?
8 WIT: I only heard--I only heard stand by Lieutenant -
> S

10 DC: Yes, Sir, there will be----

11 MJ: That’'s close enough.

12 DC: ----a few questions from the panel members.

-----13-  [The CR marked questions from COL—and MAJ— as AEs

14 VI and VII respectfully.]
15 "EXAMINATION BY THE COURT-MARTIAL

16 Questions by the military judge:

17 Q. All right, Lieutenant—, can you hear me?

18 A, I can.
19 Q. All right, how was the incident reported to yoéu?
20 A. The incident was reported to me first by the ¢ompany

21 commander. Captain —notzified me at first I think by

22 radio and asked to see me, and then I met him at the battalion

23 headquarters. It was followed up, I believe, by command--I‘m pretty
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1 sure that a commander’s incident report was sent up immediately, but
2 certainly if not immediately it was followed up with a commander’s

3 incident report up to brigade.

4 Once notified by Captai'n— then I notified my
5 brigade commander.

6 Q. Do you know how long after the incident occurred that you
7 got your report?

8 A. I don’t recall the exact time. I know it--I believe that

9 the incident was reported to Captain—within I want to

10 say, and I’'d be guessing, but I'd say within 24 hours, and then

11 cCaptain — notified me right afterwards. I think that’s

12 how I remember it, and then once--once I--once I got the report, T

13 had Captain — first collect the details that he had, so I

14 could send up a commander’s incident report to brigade, and then

15 after speaking with Captain— I directed a commander’s

16 inquiry.

17 Q. Now did Lieutenant- receive a Relief for Cause OER
18 when you moved him to the battalion staff?

19 A, No he did not. T did not direct, at any time, the relief

20 of Lieutenant - I suspended him from his platoon leader duties,

21 and then I directed a change of rater OER, which he--which it would

22 have been Captain— as his--the rating chain is a little

23 convoluted. It was Captain _ as his rater, and I believe
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Lieutenant Colonel_ as his senior rater for the time period
up through July, and then T had him fall into the rating chain of my
S3, Major —s his rater, then me as his senior rater, which I
carried him through, I want to say,; the end of this February or early
March. But I did never--I never--neither Captain_
myself, or Colonel- ever directed his relief.

MJ: All right, any other panel qguestions?

[A member indicated an affirmative response.]

MJ: We’'ve got at least one more, so hold tight there.
{The CR marked a question from LTC -as AE VIII.]

Q. - Was the change of rater OER a referred report?

A. The change of rater report was not a referred report. I do
not believe any derogatoty information was placed -in either the rater
or the senior rater’s portion. I don’'t know that a hundred percent
for sure, but I'm almoét positive it was""l:(fa standard change of rater
report. Now I do know for sure that my--that my change of rater
report where I served as senior rater was not a derogatory report and
was not referred, and I carried him from the time of suspension
through either February or March 2004 where he served--that was the
rating he received as the--as one of the members of the battle staff.

Q. All right just so I'm clear, neither OER that you just

mentioned refers to this ingident?

A. I'm sorry, Ma'am. .

e
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1 Q. Do--does the OER that ended with his--at the time he

2 stopped being a platoon leader, does that refer to the incident?

3 A. I do not believe that--I mean his time as platoon leader

4 ended upon suspension based on the incident, correct, but I do not

5 believe, and I'd have to see the OER in front of me, I do not believe
6 there is any mention of the incident in the OER because it was under
7 investigation, and the thought that I--and certainly what I thought
8 was at least in accordance with the OER regulation if you find

9 derogatory information later that’s substantiated, you can go back
10 and put that into the report, you know as a--or you can put it in a
11 subsequent report, so there was no mention of it in the report that
12 carried him from the time that he was a platoon leader up until his
13 suspension, and I know that I didn’t place anything .in my portion as
14 the senior rater in the--his time as a battle staff officer.
15 MJ: All right. Any more members’ questions?

16 [All members indicated a negative response.]

17 MJ: No. Does either side have any questions based upon mine---
i8 -
19 TC: Just quickly, Your Honor.
20 MJ: ----~oOr the members?
21 TC: Just guickly.
22 MJ: Captain G-
23
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RECROSS-EXAMINATION

Questions by the trial counsel:

Q. Sir, can you hear me?
A. I can.
Q. So just to be clear, there’s no record, no comments on any

of Lieutenant -OERS regarding this incident?

A. That’'s correct.
Q. There was never—---
A. To the best of my knowledge, there is no--there is no

comment in his OERs.

Q. Okay and once Ehe incident happened, he never returned to
be a platoon leader, did he?

A. That is correct.

Q. And he went to battle staff and never went back to the

platoon, right?

A. Correct.

Q. Okay and there was never a relief for cause one done?
A. There was never a relief for cause.

Q. Why ?

A. What’s that?

Q. Why was it not a relief for cause NCOER or OER done?
A. I never directed his relief.
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1 Q. But it was a serious incident, right?
2 A. It was--it was a serious incident not which I felt required
3 the relief of an officer.
4 Q. You moved him to battle staff and never moved him back, but
.5 that’s not a relief for causev?
6 A. Thatlis not. Not in accordance with the regulation, I
7 mean, if I relieve him of his duties, then I'm required to direct an
8 OER stating such, which makes the referred report.
9 Q. Why--why was He moved to battle staff?
10 A. He was moved to battle staff because he was the subject of
11 an investigation.
12 Q. Okay and the commander's inquiry was done shortly
.13 thereafter, wasn't it?
14 A. It certainly was.
15 Q. So the investigation was completed shortly thereafter,
16 correct?
17 A. That--you know, the battalion level of the investigation
18 was completed very quickly, that's correct, and then it was sent from
19 Brigade to Corps with recommendations on actions, and nothing
20 happened, and so I waited and after consulting with my brigade
21 commander I told--my concern was that I didn't want, you know,

22 certainly something like this where either an Article 32 or anything
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really coming up later on if I put him back into the platoon, and
there was no action taken by the Corps SJA for a number of months.

Q. Okay, so----

A. So as time went on, I continued to keep him in the battle
staff and then it was--by this point, I had already requested and
received a platoon leader from Germany to fill the position.
Lieutenant -sic] had moved down from Germany and taken over
the platoon. I had no other position in the 615th MP Company, and so
I kept Lieutenant- on the battle staff. It was the function of
timing.

You know if the question is would I have put him back in
the platoon leader position, I probably would have if it had been
cleaned up and closed up and there was a final action.  But it never

got finalized.

Q. Okay so was there an OER done aft--right after the incident
happened?
A. There is an OER done I want to say, I'm pretty sure that

the OER--I think Lieutenant - annual OER took place. I want to

'say it would have been like mid, maybe the end, of June, so his

annual report took place right before this incident or within 30 days
of the incident I think. I’'m not sure of the exact dates, which

means there could be no comment on that OER anyway because it was

outside the rating period.
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Q. So, Sir, if I‘'ve talked to the Gl, and his name is Major
—and he stated that based on the facts as this then you
should have given him a relief for cause NCOER [sic], Gl would be
wrong?

A. Did--I don’t think that--I mean I would have to check the
regulation. I’‘m not sure that any staff officer can say whether an
officer can be relieved or not. I'm pretty sure that's reserved to
only commanders.

Q. Okay. .

A. As a commanding officer, I did not direct his relief. Now
my commander and his commander and his commander can direct the
relief, but the last time I checked, staff officers can only
recommend, they can't direct.

Q. Okay, but the Gl's telling me, based on the facts of this
incident, that there should have been a relief for cause NCOE--OER
done, he must be wrong or he's correct or he's wrong?

A. I don't know.

TC: All right, thank you, Sir.

MJ: Redirect.

DC: Just one question, Your Honor.

[END OF PAGE]
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REDIRECT EXAMINATION

Questions by the defense counsel:

Q. Sir, the fact is--this is Captain -again.

A. Yes.

Q. The fact is he never got a relief for cause OER because you

didn’t think that was necessary, right, Sir?

A. That'’'s exactly correct. I never relieved Lieutenant-

of duty, ever.
DC: Thank you, Sir. Please stand by.
MJ: Anything fuféher from the members?
[All members indicated a negative response.]
MJ: All right temporary or permanent excusal?
DC: Permanent excusal is fine, Your Honor.
TC: No objection, Ma'’am.
[The witness was duly warned, permanently excused, and hung up the
phone. ]
MJ: All right, Defense, what else have you got?

DC: Yes, Your Honor, the defense next calls Captain-

MJ: All right.

[END OF PAGE]
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1 CAPTAIN— U.S. Army, was called as a witness for the

2 defense, was sworn, and testified as follows:

3 DIRECT EXAMINATION -

4 Questions by the trial counsel: B

5 Q. Can you please state your full name for the record?

6 . .

7 Q. And your rank? .
8 A. Captain. |
9 Q. And what'’s your current unit of assignment?

10 A, 709th MP Battalion.

11 TC: Defense has some questions for you.

12 MJ: Captain, you need to speak up.

13 WIT: Yes, Ma’am.

14 Questions by the defense counsel:

15 Q. Good afternoon, Captain _ I just want to ask you a

16 few brief questions. First of all, do you know Lieutenant -

17 There?

18 A. Yes, I do. )

19 .+« Q_% How is it that you know him? |

20 A. I met Lieutenant- last year in November in Iragq.
2;. [END OF PAGE]
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1 Q. : Okay. What was the context of that meeting? What was your
2 position, what was his position?
3 A. I was coming in and he was the night battle captain, and he

4 was the first officer I met in our battalion in Iraqg.

5 Q. So he worked in the S3 shop?

6 A ':Yes, he did. k

7 Q. And now you're presently still with the S3 shop?

8 A. Yes, I am.

9 Q. Okay what was your job as part of the S3 team when he was

10 the night battle captain?

11 A. I was the incoming night battle captain. He was

12 transitioning to the liaison for the battalion.

13 Q. Okay. If you will, please, tell us how well you got to

14 know Lieutenant— I mean how often did you interact with him

15 and how well did you get to know him?

16 A. Well I interacted with him on a daily basis, well a nightly
17 basis for about 2 weeks, so I got to know him a lot, talked to him a
18 lot, talked to him about, you know, somewhat about his issue or the
19 action that was pending against him.

20 Q. Okay, now did heessentially train you on the job as night
21 battle captain?

22 A. Yes, you could say that.
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Q. You said you were coming in to take that job, right?
A. Yes, I was.
Q. Okay how, as far as like tactical proficiency, technical

knowledge, those kinds of things how did you--what was your

evaluation of Lieutenant_ Were you confident in him?

A. Yes, I was. Outstanding officer. Always gave a hundred
percent.
Q. Okay what about--if you were just--a hypothetical question.

If you were to be deployed, put into a combat situation again and
knowing Lieutenant_ as you do, would you be comfortable with him
as another member of your staff or as a commander-?

A. Yes, I would, I would take him under my command in a
heartbeat.

DC: Okay ﬁhank'you very much. The government may ask you some
guestions.

MJ: Cross?

TC: Yes, Ma'am.

CROSS-EXAMINATION

Questions by the trial counsel:

Q. Now when the government talked to you previously, you
stated that you weren't actually at the incident, correct?

A. No, I wasn't.
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incident, "
A.
TC:
MJ:
DC:

MJ:

[A1l members indicated a negative response.]

MJ:

DC:

TC:

1l

el

And you said, "You had no idea what happened at the

correct?
No, I had no idea.
Thank you.

Redirect?

No redirect, Your Honor.

Questions by any of the panel members?

Apparently not.

Temporary or permanent excusal?

Permanent excusal is fine, Your Honor.

No objection, Ma’am.

[The witness was duly warned, permanently excused, and withdrew from

the courtroom.]

MJ:

DC:

Captain- what else have you got?

Yes, Your Honor, our last military witness is Cap’cain-

CAPTAIN- U.S. Army, was called as a witness for the

defense, was sworn,

Questions

Q.

A.

DIRECT EXAMINATION

by the trial counsel:

and testifled as follows:

For the record, could you please state your full name?
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TC:
Questions
Q.

A.

And your rank?

My rank is Captain.

And what is your current unit of assignment?
709th Military Police Battalion.

Thank you. Defense has some questions for you.

by the defense counsel:

Good afternoon, _

Good afternoon, Captain.

First question is, do you know Lieutenant- here?

Yes, I do.
How is it that you know him?

I worked with him downrange at Iraqg during the deployment

as a battle staff, the battle captain.

Okay what was your job during that time?

My job was the day battle captain he was the night battle
He was my counterpart.

Okay.

We basically interacted every 12 hours.

You would pass onto him when you went off shift----
Correct.

----and then he would do the same when----

Correct.
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1 Q. ——-—--- you came on shift, right?
2 A, Correct.
3 Q. How long did that relationship go on? How long were you

4 two doing that?

5 A, Roughly 5 to 6 months.

6 Q. Okay.

7 A. I can't give a Precise date, but----

8 Q. Of course.

9 A, e roughly in that ballpark. *
10 0. But about 5 or 6 months?
11 A. Correct.
12 . 0. Okay during that time, did you get to know Lieutenant_

13 pretty well?

14 A. Professionally, yes.

15 Q. Right.

16 A. Personally not so well, correct.

17 Q. But profeésionally you did?

i8 A. Yes.

19 0. Okay did you get to know him well enough professionally to

20 form an opinion about him as an officer?
21 A. Absolutely.

22 [END OF PAGE]
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And what is that opinion?

My professional opinion of Lieutenant -is that he is a

great outstanding military officer. He embodies the Army values

based off

of what I know of him. I couldn’t think of anyone more

that I would rather serve with, go to war with, protect my life, and

who I would rather count on than Lieutenant—

Q.

Okay now are you aware of the incident that we’re here

about today?

A, I have been made aware of it, yes, correct.

Q. Okay so you--you weren't there, but you know what happened
essentially?

A. Correct.

Q. Now the fact that that happened does that change your

opinion about what you just said about him?

A.
DC:
MJ:

TC:

Questions
Q.
incident,

A.

None whatsoever.
Okay great. Thank you.
Cross?
Just quickly, Your Honor.
CROSS~EXAMINATION
by the trial counsel:
So let’s be clear, you weren’t ever actually at the
correct?

No.
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Lieutenant-never talked to you about the incident?

£
Never. The entire time during our deployment downrange, he

only told me that he was under review and that was all.

Q.

Okay and basically you’re basing your opinion, your

testimony, solely on your observations as Lieutenant_ as a

battle captain?

A.

0.

A.

TC:

MT:

DC:

MJ:

Correct our interaction between the two.
As a battle captain?

Correct.

Thank you.

Redirect?

No redirect, Your Honor.

Any of the panel members have questions?

[All members indicated a negative response.]

MJ:

DC:

MJ:

TC:

Evidently not. Permanent or temporary excusal?
Permanent, Your Honor, is fine.
Any objection?

No objection, Your Honor.

[The witness was duly warned, permanently excused, and withdrew from

the courtroom. ]

DC:

MJ:

Thank you, Your Honor. Next the defense calls Mrs. —

All right.
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DC: The accuse.d’s wife.

MRS. — civilian, was called as a witness for the

defense, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the trial counsel: 4
Q. Would you please state your name for record?
-
Q. Okay and you’re the wife of the accused in this case?
A. Yes, I am.

TC: Thank you very much.
Questions by the defense counsel:

Q. Good afternoén—

A. Hello. <

Q. Thank you for your testimony today. I just want to ask you
a few questions, and I want to give you the opportunity to tellﬂ the
panel members a little bit about—the man, the husband,
and the father apart from all the testimony we'’ve heard about him as
the of.ficer up to this point.

A. Um-hmm [indicated an affirmative response].

[END OF PAGE]
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1 Q. First of all I’'d just ask you to tell us a little bit about

2 your .family. How many children do you have?

3 A. We have three children.

4 Q. And what are their names and ages?

5 A. -is 7, -is 4, and -is 2.

6 Q. Okay. |

7 A. . Turned 2 in February.

8 Q. And how long have you and -been married?

9 A. We’ll be married 8 years September 29th of this year.

10 We’'ve been together for 10 years.

11 Q. Okay. Now before the Army, tell us a little bit about the
12 places that you lived and the things that you did with your family.
13 A. I met my husband- in 1994 at the College of Charleston, and
14 I was a freshman, he was an upper classman, and well anyway, we got
15 married. We dated for about 2 years, we got married, started a

16 family. I completed my degree. He went opnto the master’s course.
17 He graduated with a degree in psychology, went onto Webster

18 University to get his Masters in Counseling.

19 After getting his counseling degree, he worked with--he was
20 a treatment coordinator who worked with foster children who obviously
21 had a lot of problems. His job there was to pretty much plan or

22 coordinate their treatment, meaning if there were problems in school,
196 : .
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1 he was there. 1If there was a problem at home, he was there, all the
2 stuff that goes along with a counselor.
3 Once he got his--I’'m sorry he did that while he was getting
4 his master's degree. Once he got his degree in counseling, he did
5 his interﬁship with drug and alcohol a%use. After completing that
6 and getting his degree, he went on to be a counselor for sexual--
7 juvenile sexual offenders. He worked with, of course, juvenile
8 delinquents that had a lot of probléﬁs there, and it was one of those
9 things when we were in college, he always said he was going to be in
10 the military, "I'm going to be in the military." "Okay. We are
11 going to travel the world. Okay." We were young, and once we
12 started having kids, that kind of was put on the back burner for a
13 little while, and one day when I was at home with post partum
14 depression blues after I had my second child, he came and said, "I'm
15 going to take you out to lunch." "Okay." And we ran into the Army
16 recruiter, got to love them, and a few months later, he was in the
17 military.
18 Q. Okay .
19 A. He left November 7th of 2000. I remember that day because
20 it was an election year, and he left to go to basic training. At
21 that time, it was just 'and' at that time, all of the
22 things that he did up until that point before in the civilian world,

23 as you can see, my husband's a large man, but he was a lot larger in
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1 the civilian world. He got healthy, and he wés at one time 317
2 pounds and a lot of people can’t believe that, but he did a lot of
3 exercise, he lost the weight, and joined the military lost even mofe
4 weight. I was like, "Oh my gosh, what happened to my husband?" And
5 he made a lot of sacrifices along the road for us.
6 The reason why he joined the military was becausevhe wanted
7 to secure our financial status--our financial state as a family, and
8 we thought that--he thought the best way to do that would be to join
9 the militarxry, and the military does have it’s benefits, and I can
10 definitely say that. I have reéped the benefits of Uncle Sam. I
11 have, but at the same time, a lot of sacrifices on all of our part
12 have also come into play.
13 For the 3 years that my husband has been in the service, we
14 might have had him at home in the house for maybe 18 months, so a lot
15 of time was spent away from the kids, and when he came home from
16 Iraqg, it was the first time that my 4 year old had his dad home for a
17 Dbirthday party because he was always training or in the field or TDY
18 or whatever, and as a family we accepted that. We did.
19 There is nothing more than--there is nothing more that my
20 husband loves than waking up in the morning and putting on his
21 uniform. He walks taller, he loves the military, he’s always wanted
22 to be a police officer, and being an MP officer and in the military

23 is like having his cake and eating it too.
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1 I cén’t think of anything else that he would rather do, and
2 T love my husband very much. I want him to come home with me

3 tonight, and say good night to our children, and our family has been
4 through a lot because of this whole situation.

5 Before he deployed to Iraq, he was--there was a field

6 training for at least the month of January. He came home and I

7  thought for sure that they were going to have 30 days leave before

8 they deployed, but in that situation it didn’t happen. They

9 continued to train up until the time that they left. My husband

10 probably has not had a decent night)s rest since a year and a half.
11 After the incident occurred, he called me and he apologized
12 to me, and I said, "Honey, what’s wrong? What’s wrong?" And he
13 said, "I'm so sorry. I'm so sorry, Honey. I messed up, and I'm

14 sorry, and I put my soldiers in a bad position, and I put our family
15 in a bad position." And I told him no matter what we're in this

16 together, and I love him very much, and that I said, "well can you

17 give me--can you let me know what happened?" And if I was in my

18 husband's position, I would have done the same thing if not worst,

19 and I told him that I admired him and that I have so much respect for
20 him and I think that he's so much of a better person than what I was.
21 I thought for sure that after the incident occurred that he
22 would be sent home, and I didn't know everything that had gone on.

23 He just said that something bad happened, and he was sorry for that.
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1 I thought that he would come home, we would PCS, go to South

2 Carolina, and that would be the end of it, but instead, my husband

3 completed the entire 11 months of the deployment before he returned

4 home, and for him to get up everyday and go to work and put on a

5 smiling face, and I asked him why, you know. "You’re under charges

6 . and obviously the military doesn’t want you. I don’t understand, why
7 do you keep doing it?" And he said, "Because it’s not about me, but
8 it’s about the soldiers that depend on me, and I have a job to do,

9 and I have a responsibility to them."
10 And I love my husband very much. He is so much of a better
11 person than what I am because I don’t think I would have done the

12 same thing. I really wouldn’t have. I know I wouldn’t have.
13 . We’'ve been through a lot, and even after he came home in
14 February, he doesn’t sleep quite the same. He gets up two, three
15 times a night. He gets up early in the morning, he goes to the gym,
16 he comes home for lunch, he goes back to the gym, at night he goes to
17 spinning class just to stay busy, and I think that’s just the way

18 that he deals with the frustration and the stress, but I’'ve had so

19 many people come up to me and say, "Oh, is your husband still on
20 leave?f "Oh, is he working at battalion?" And not exactly, and why
21 what'’s going on? Why is it still--it’s been a year, and everyday--
22 not a day goes by that he doesn’t think about his actions and the

23 things that he has seen and been through.
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1 DC: Thank you, Ma‘’am, very much.

2 That’s all if have. No further questions. Captain
3 - may have some questions.

4 TC: No questions from the government.

5 MJ: Any of the panel members have questions?

6 {A1ll members indicated a negative response.]

7 MJ: No. Temporary or permanent excusal?
8 DC: Permanent is fine, Your Honor.
9 TC: No objection.

10 [The witness was duly warned, permanently excused, and withdrew to
11 the rear of the courtroom.]

12 MJ: Are you prepared to go forward, Captain-, or do you

13 need a few minutes.

14 DC: May I just have--Your Honor, we’ll go forward.
15 MJ: Okay.
16 DC: The last thing--the next to last thing we’'d like to present

17 is the accused would like to make an unsworn statement. He has some

18 things to say to the court.

19 MJ: All right.

20 DC: 1If it’'s acceptable to you, Your Honor, and the members if T
21 he could just stay--he’ll--but if he can just stay here instead of

22 taking the witness chair.
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MJ: That's fine. Let me tell the panel members a few things
first.

Now the accused is going to make what' we call an unsworn
statement, and the court will not draw any adverse inference from the
fact that he's elected to make thig statement, which is not under
oath. An unsworn statement is an authorized means for an accused to
bring information to the attention of the court and must be given
appropriate consideration. The accused cannot be cross-examined by
the prosecution or interrogated by court members or me upon an
unsworn statement, but the prosecution may offer evidence to rebut
statements of fact contained in it.

The weight and significance to be attached to an unsworn
statement rests within the sound discretion of each court member. .
You may consider that the statement is not under oath; it's inherent
probability or improbability, whether it is supported or contradicted
by evidence in the case, as well as any other matter that may have a
bearing upon its credibility. In weighing an unsworn statement, you
are expected to use your common sense and your knowledge of human
nature and the ways of the world.

Cdptain - you may proceed.

DC: Your Honor, at this time, we'd like to present an unsworn
statement from the accused, Lieutenant (il

MJ: All right, Lieutenant -go right ahead.
202
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1 UNSWORN STATEMENT

2 LIEUTENANT —., the accused, stood at the defense

3 table and made the following unsworn statement:

4 ACC: Gentlemen, Ma’am, I just want you to know that I’m hearing
5 a lot today, but what I would like to convey is that I did not plan
6 for this incident to happen. I have come to love the Army and the

7 job that I was given to do. If I can’t have that, I ask thatvyou

8 leave me in a position where I can support my family and care for

9 them the best way I can. What in essence I’'m asking you is that I’'m
10 allowed to go home tonight and put my children to bed and wake up and
11 show them that I'm still there. I’m asking you to leave me in a

12 position where I can complete and fulfill my obligations to my wife,

13 to fulfill promises I made to her.

14 I wish it never happened, but that goes without saying.
15 That's all I have, thank you.

16 MJ: Anything else, Captain -

17 DC: Yes, Your Honor, one last thing and that is that I‘d like

18 to play a tape for the members. It’s been previously introduced as
19 Defense Exhibit Bravo, and this is a tape recoxrding of the unsworn

20 statement made by the accused at the Article 32 hearing on 15 May.

21 MJ: And what I advised you, of pri'or to the statement that

22 Lieutenant_ has just made concerning it being an unsworn

23 statement is true of this statement as well.
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1 [The DC published DE B to the members.]

2 DC: Your Honor, witg'that, the defense rests.

3 MJ: All right, any rebuttal?

4 TC: No, Your Honor.

5 MJ: All right, I'm going to take, well I’m going to ask the

6 panel to excuse us for actually it should be about 3 minutes tops.

7 The rest of us are going to stay in the courtroom, so if you’d excuse
8 wus, I've got to talk to counsel.

9 [The court-martial recessed at 1505, 1 July 2004.]

10 [END OF PAGE]
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[The session was called to order at 1506, 1 July 2004.]

MJ: All right, you may be seated. Let the record reflect that
the members are absent, but everyone else is still present.

Now Captain -based on what Lieutenant- said in
his unsworn here in court today, are you going to be arguing for a
dismissal rather than jail time?

DC: No, Your Honor, not going to argue for a dismissal.

MJ: Okay because essentially that’s what he asked for in his
unsworn.

DC: Your Honor, my understanding of essentially what he was
saying was that he certainly does not want confinement. I think my
take of it was--what I heard him say was that at least no
confinement.

MJ: Well in my notes he says, "If I can’'t have the Army, I ask
to be left in a position to care for my family, I be allowed to go
home tonight."

DC: Yes, Your Honor.

MJ: Which to me says, "I'd rather have a discharge than go to
jail." I just want to make sure.

Is that what you’re asking for, Lieutenant-, is--is do
you want your counsel to argue for a discharge or do you want him to
argue no discharge no jail?

ACC: No discharge no jail.
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1 MJ: Okay that’s fine because if you’‘re going to argue for a

2 discharge, there’'s certain warningé I need to give you.

3 ACC: Roger, Ma’am.

4 MJ: 2And I wanted to make sure you weren’'t going there without
5 me giving you the proper warnings that’s all. Okay. Mighty fine.
6 Sit down.

7 [The DC did as directed.]

8 MJ: Then in that case, bring the panel back in. Both sides

S ready for argument?

10 TC: Yes, Your Honor.

11 DC: Yes, Your Honor. We’ll argue before the instructions?
12 MJ: 1’11 give them a little bit but not much.

13 DC: Yes, Your Honor.

14 MJ: Basically that they’re going to hear argument.

15 DC: Yes, Ma'am.

16 [The session recessed at 1507, 1 July 2004.]

17 [END OF PAGE]

18
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1 [The court-martial was called to order at 1508, 1 July 2004.]

2 MJ: You may be seated. Let the record reflect that the members
3 have rejoined us; so all parties are once again present in court.

4 Members, at this point in time what you’re going to hear

5 are the arguments of either side. Arguments are just that,

6 arguments; they are not facts. They are each sides attempt to sway
7 you as to which way you should go concerning the sentence in this

8 caée. The government will go first.

9 TC: Sir, members of the panel, this is a tough case. It’s a

10 sad case. My job as government counsel is to represent the United
11 States Government, and make no mistake about it, the United States

12 Governmment and the United States Army is a victim in this case.
13 Your job, as panel members, is to craft the appropriate

14 punishment for what Lieutenant -did. Let’'s take a moment and

15 talk about what Lieutenant- did.

16 You’ve heard that he was a platoon leader in Iraq. Part of
17 his job was running a police station and coaching and mentoring the
18 IPs, the Iraqi Police, who we heard had a lot of problems.

19 One day, three Iragi detainees try to break out. They are
20 stopped, and take note, it’s not until the next day, the next morning
21 after Lieutenant‘ had time to stew about this all night, to
22 think about it that he comes into the police station the next'

23 morning, and he goes and grabs his subordinates. He doesn’t do it
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1l himself. He goes and gets his subordinates and says, "Bring those

2 Iragis in here."

3 They bring them in, and you heard what happens in front of
4 his subordinates. He takes a guy by the back of the neck, throws him
5 towards the hole, "Did you do this?" and bam [slamming his fist into
6 the palm of his other hand], hits the first one, bam [slamming his

7 fist into the palm of his other hand] hits the second one, and even
8 as one of his NCOs is trying to pull him off, he kicks a third one.
9 - He treated those Iragis like dogs, as if your dog had

10 crapped on your living room floor and you're probably in your family
11 room and said bring that dog in here, and you took that dog and you
12 slapped it around [slapping his hands together] and you took his nose
13 and you rubbed his face in the dog crap. That's equal to what

14 Lieutenant - did. He treated those Iragis like dogs.

15 Now defense is going to get up here, and they're going to
16 want you to consider Lieute;lant -, and the government agrees.

17 You have to consider Lieutenant - what his is, what he did, the
18 type of officer he is, and the crime he committed. The fact that

19 he's an officer, a police officer, an MP who in front of his

20 subordinates beats Iraqis, beats prisoners. An MP who had a special
21 trust, a sgpecial job to care take detainees, to care take prisoners,

22 and to take care of them not to beat them.
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himself. He goes and gets his subordinates and says, "Bring those
Iragig in here.®

They bring them in, and you heard what happens in front of
his subordinates. He takes a guy by the back of the neck, throws him
towards the hole, "Did you do this?" and bam [slamming his fist into
the palm of his other hand], hits the first one, bam [slamming his
fist into the palm of his other hand] hits the second one, and even
as one of his NCOs is trying to pull him off, he kicks a thixd one.

He treated those Iraqgis like dogs, as if your dog had
crapped on your living room floor and you're probably in your family
room and gaid bring that dog in here, and you took that dog and you
slapped it around [slapéing his hands together] and you took his nose
and you rubbed his face in the dog crap. That's akin to what
Lieutenant- did. He treated those Iraqgis like dogs.

Now defense is going to get up here, and they're going to
want you to consider Lieutenant- and the government agrees.
You have to consider Lieutenant-what his is, what he did, the
type of officer he is, and the crime he committed. The fact that
he's an officer, a police officer, an MP who in front of his
subordinates beats Iraqis, beats prisoners. An MP who had a special
trust, a special job to care take detainees, to care take prisoners,

and to take care of them not to beat them.
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1 But this case is bigger than Lieutenant“ It's bigger
2 than a simple assault--an assault case. 1It's bigger than

3 maltreatment of prisoners. 1It's bigger than that. It's bigger than
4 the impact it had on the platoén, the company, the greater unit.

5 Do you want to know why that unit stayed together? You've
6 heard it. It wasn't because of Lieutenant- He committed a

7 crime; he was gone. It was because of the NCOs, the platoon sergeant
8 who did double duty to keep that unit together. That's why that unit
9 kept going, not because of Lieutenant- He let his family down,
10 and he let his unit down, and it's bigger than that. It's bigger

11 than the MP mission in Irag. It's going to affect that. 1It's going
12 to affect our mission in Iraq.

13 How dé you think this is going to play when the Iraqgis hear
14 about this?  Are they more likely to be waving at us now or shooting
15 at our convoys? This is not good for winning the hearts and minds of
16 Iraqgis.

17 How ig this going to play on the folks back home? What are
18 they going to think about United States Army officers, of the

19 military police officers? What are they going to think? What are

20 people around the world going to think of military police officers,
21 of U. 8. Army cfficers, of what we're doing in Iraq? What are they

22 going to think?
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And beyond that, beyond all the factors the government’'s
just mentioned, the government wants you to think about one factor
above everything else. Consider all the factors we’ve just mentioned
including Lieutenant ‘is crimes, everything, but think about
deterrence. When you craft your punishment, take deterrence into
your mind. What’'s it going to take to send a message to Lieutenant

-to all the MPs in this room that his type of conduct is not
tolerated, because of right now, the message that’s being sent from
the MPs outwards is that this is not a big deal. This is a slap on
the wrist [slapping his wrist with his open hand].

When you get a chance, look at his OERs including the one
from the timeframe of the offense. Look on there how they handled
this, but there’s one problem. In none of the OERs nothing is
mentioned about this. It‘s as if the MPs just want to sweep it away,
make it go away, but it hasn’t gone away. It’s in front of you.

What Lieutenant- did has to have consequences. What
MPs do has to have consequences. What we do has to have
consequences. What you do here today, it will have consequences not
only on Lieutenant— on all the MPs in this room, but on the MPs
outside this courtroom, outside these doors, the ones in Iraq, the
ones downrange.

The government’s asking you for two things. The

government’s asking you for a dismissal, the government’s asking you
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1 for confinement time. The confinement time, whatever time the panel
2 thinks is sufficient, in combination with a dismissal sending a

3 message to the Lieutenant— the MPs in this room, and beyond

4 these doors, beyond thi8 courtroom that this type of conduct is not
5 toleraf,ed. We don’'t treat detainees, Iraqgis, like dogs.

6 Sir, members of the panel, unfortunately rightly or wrongly
7 anything less than a dismissal and confinement time, unfortunately
8 it’'s going to send the wrong message. It’s going to send a message
9 that hey, it’s okay to do this. It’s just a slap on the wrist, but
10 if you do give a dismissal and the proper time of confinement, you
11 will show Lieutenant- all the MPs in this room and beyond this

12 courtroom that this type of conduct is not tolerated.

13 : . Thank you.
14 MJ: Captair—
15 DC: Colonel_ Sir, Gentlemen, Ma’am, duty, honor, and

16 courage. Duty, honor, ancil courage three of the fundamental values

17 part of the seven Army values along with integrity, sacrifice or I'm

18 sorry selfless service. Fundamental Corps principles that we want

19 not only our officers but our soldiers to have, to live, to embody,

20 duty, honor, and courage. Those three words I--I highlight because -
21 the tape I just played before I sat down, Lieutenant ‘hanked

22 his men, his men, the first time he had gotten to talk to them and it

23 was kind of just hard to understand at the beginning of the tape, he
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was saying that, "I héven't had a chance to talk to you because I've
been pulled from the platoon and there's been an investigation. I
haven't had a chance to talk to you." That 32 was his first chance
to talk to his men after all those months, Sergeant-Sergeant

— Sergeant—were gsitting in the back of this very room,
he thanked them for their duty, honor, and courage. He told them
that they showed him whét duty, honor, and courage wasg all about. I
submit to you that that is, in fact, true, but Glenn—represents
those same values, duty, honor, and courage.

He went to Iraqg, did his duty, deployed in difficult, very
difficult circumstances. We heard significant evidence from both
platoon leaders, Colonel—alked at length about the mission,
we heard about the impact it had on his family, you know, being
deployed being away from home. He went and he did his mission. He
made a mistake. He made 2 mistake.

All of you are officers; you've been commanders or have
been around soldiers at least. How many soldiers do you see that
make a mistake and they just go, you know, someplace bad. They don't
come back from it. They make a mistake, they know they're in
trouble, they know they're facing charges, what do they do? They
just become a bad soldier. They give up. Lieutenant- got a new
job and soldiered on. He soldiered on. He made a mistake. He made

a mistake.
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1 Talk about honor and courage. In today’s environment in

2 the military in the Officer Corps especially, words like--terms like
3 zero defect, zero tolerance are thrown around. We’re human beings.
4 All of--each of you are a human being. _’?Qis a human being.
5 4 Baghdad Irag in July 2003 was hell. I don’t know if John
6 Wayne said it first or somebody else, but war is hell. It is bad.

7 It’s hard. 1It’‘s stressful. Human beings are just that. They’‘re

8 human beings. We’re not robots. Stressors, lack of 'sleep, it’s not
9 an excuse. Please, I don’'t want you to couch my statements in those
10 terms. Glenn-has never made an excuse, and I don’t offer these
i1 things to you today as an excuse. In fact, he pled guilty. He’s
12 here today--the first thing we did this morning was he pled guilty.
13 He-pled guilty to conduct unbecoming an officer, that’s what he did.:
14 It happened. He has never denied that this happened. Never asked
15 any of his subordinates to cover it up, and in fact, on that tape,

16 that’s what he was doing. He was thanking them, thanking them for
17 doing the right thing. That speaks volumes about the character of
18 this man. So I don’'t offer these stressors, I don’t make these

19 arguments as an excuse because there is no excuse. There is no
20 excﬁse. That’s why this was a guilty plea, and that'’s why you’'re
21 here for sentencing only not to find out whether he’s guilty or not.

22 But those stressors still should be considered.
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1 I asked each of you at the beginning today if you would--if
2 it was a fair question, fair to expect you to consider those

3 extraneous factors, those stressors. What did we hear? Fourteen,

4 16-hour days everyday, 7 days a week, 30, 31 days a month. For

5 months this had gone on.

6 The constant threat of attack, force protection issues,

7 different police stations had been mortared, just us your own

8 knowledge. We’ve all watched TV, we‘ve all read the paper, we’ve all
9 Dbeen following what’s been going on. Police stations are very

10 commonly attaéked. There weren’t maneuver units out in that area at
11 that time. It was these guys. It was the MPs in their armored

12 HMMWV, no tanks, no Bradleys. They were out there in the middle of

13 .. Baghdad doing the mission, doing the job.

14 In a 5 second period on 30 July 2003, —made a

15 mistake. He made a mistake. He never hid from that. He never
16 denied that. He never ran from that, but it is a fundamental
17 principle of our law, of our society that punishment should fit a

18 crime. Punishment should fit a crime.

19 Captain— the government representative, today
20 argues that we’ve got to send a message. What is everybody going to
21 think? What is everybody going to think? I believe he said that
22 many times. What is everybody going té think if we don’t hammer this

23 guy? What is everybody going to think? What are Iraqgis going to
214
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think? What are Americans going to think? What are MPs going to
think?

They're going to think exactly what is true, and that is
that we have a man who made a mistake, he’s been punished, and he’s
being allowed to recover from that. They’'re going to look at this
exactly the way that it should be looked at. That he got his day in
court, that a fair and impartial panel of officers reviewed the
evidence, they reviewed the mitigating and extenuating circumstances,
and they gave him a puhishment which was deserved, and that
punishment, which is deserved, Gentlemen, Ma’am, is not to go to
jail.

This event, this incident doesn’t warrant jail time. If he
was an enlisted soldier, he would have gotten an Article 15 .for this.
It doesn’'t deserve dismissal from the service either. Who among us,
and obviously I don't know all of your backgrounds we haven’t talked
in detail, but I bet each and everyone of you, because you’re human
too, you’ve made mistakes at different times in your life. You've

made mistakes. Maybe not to the same extent as this, maybe not of

‘the same nature, or the same magnitude,.but you’ve made mistakes, and

while I don't ask you to excuse them, I would never ask you to excuse
what Lieutenant -did, all I would ask for you to do is to try to

understand, try to understand how it could have happened and why it

happened.
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1 Lieutenant- said to you a few minutes ago he never

2 planned for this to happened. It just happened. It just happened.

3 It was a mistake. It was a mistake.

4 But the other thing that I ask you to consider in coming to

5 a fair and appropriate sentence here is everything else that you

6 heard today after Capt‘ain _read the stipulation of fact to

7 you, after it was explained to you what happened. You heard from a

8 great number of witnesses all across the spectrum. ' You heard from

9 some of his NCOs, his subordinates, Sergeant- and Sergeant

10 - who witnessed the incident. These guys weren’t hurt. The

11 Iraqis weren'’'t injured; again, that doesn’t excuse 1t That doesn’t

12 make it okay, but it shows that it was not an aggravated incident.
- 13- . IL was a simple assault. He crossed the line, made a mistake, and

14 they both would go to war with him again, complete confidence in him.

15 His platoon sergeant, Sergeant - same thing,

16 absolutely has complete confidence. Said he was a great officer.

17 Would go to war with him again as well.

18 Then we heard from some of the officers. Major-who

19" worked with--was the battalion XO, worked with Lieutenant-

20" during a platoon exercise out at Gfafenwoehr before the deployment.

21 Supervised him as the battalion maintenance officer long before the

22 deployment a significant period of time where as the XO he supervised

23 that platoon leader nothing but great things to say about this man.
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1 Fellow platoon leaders, Lieutenant —, Lieutenant
2 — great things to say about this officer. Captain—

3 —n and Captain John -, two fellow staff officers in the 83

S

shop for 709th. Great things to say about this officer, but most

5 notable, most notable is Colonel--Lieutenant Colonel —

the battalion commander. Granted the period of time while Lieutenant

o)

7 - was a platoon leader working for him was not that long of a
8 period of time, but he did have a chance .to obgerve and evaluate the
9 work that that platoon was doing. He said that there wasg no problem
10 dwithidt.
11 He had 27 platoons, roughly, that he was dealing with. A
12 Dbattalion the size of a typical brigade with so many companies and so
~-13 many missions and issues going on, so he, of course,..is - not .going to
14 have a lot of specific information about each individual platoon
15 leader out there. He was only in command! for a month before this
16 incident. But he knew enough; he had been able to gather enough to
17 say that he was doing a good job. There certainly wasn't any--
18 weren't any reports of any--any problems besides this one “incident.
19 But he did get to know him very well when he became a
20 member of his battalion battle staff nothing but glowing remarks from
21 Colonel _about Lieutenant - Lieutenant Colonel, Military
22 Police Corps Officer, 18 years of service, company commander in
23 Dessgert Storm, battalion commander in Iragi Freedom, and in the
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1 middle years worked at the school house at Foxz't Leonardwood training

2 iMP officers, this guy is one of the leaders of the Military Police

3 Corps. He said, "Anywhere anytime I would go with this man."

4 Anywhere, anytime.

5 Lieutenant Colonel -knows this man. i{He's worked

6 with him. He's been in Irag. He's been in Baghdad. He talked about

7 .the battalion TOC, that's where he worked. He's been in that

8 gituation. Gentlemen, Ma'am, that is what the Army is all about.

9 That is what the Army isg all about.

10 —is a warrior. He's a soldier and officer who
11 represents the seven Army Values. He lives them. In a time, when I
12 mentioned before, zero defect, zero tolerance, those words are thrown
-13 around, he had the moral, personal courage, and integrity to stand up
14 and say, "Hey, I did it. I made a mistake." I hope when I look in
15 the mirror at night, I hope that I would have the same moral courage
16 and integrity to do that same thing. I certainly hope that I would,
17 and I'm sure eéch of you, hopefully none of us will ever be put in

18 that situation, but this man has been put in that situation, and he
19 did the right thing. He did what he was supposed to do. He made a
20 mistake, didn't run from it, didn't hide from it, didn't deny it.

21 » There's all sorts of things in that red book over there

22 [indicating the MCM] on my desk, games we could have played, motions

23 we could have filed, arguments we could have made to try to make this
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1 thing go away, but we didn't do that. He pled guilty, and he's here
2 before you today seeking an appropriate punishment.

3 | Lastly, just want to highlight what we heard about —

2 W s a2 man. You heard from his wife. Mrs. _

5 testified. Clearly this has been a terrible, traumatic event on that
6 family--on t:he-family. It's affected him immensely. It's
7 affected her. 1It's been a difficult time for them.
8 When I ask you or when you consider punishment, please
9 consider the personal difficulties. It's not on his record, you
10 know, the punishment that he's, you know, the difficulties. You
11 can't put that on paper and put that in somebody's file. Okay but
12 that is punishment. 1It's been a terrible, terrible time for them.
13 He was relieved, although it wasn't a “Relieve-for-Cause” NCOER
14 [gic], he was sugpended, essentially stripped of his leadership
15 position, taken away from his men, men that he had sweated and foughﬁ
16 and bleed with before the deployment and during the initial phases of
17 combat operations. He was taken from them and put into a battalion
18 staff job. That right there, being stripped of your men in that
19 position, you all have held positions of leadership, that's--you care
20 about your people, and we know he does. We've heard significant
21 evidence that he really cares and has always cared, and that has been

22 of the utmost importance to him. That's also a form of punishment.
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The judge is going to instruct you. In a few momentsg,

Colonel -will instruct you of the different options that you

have when you go back into the deliberation room. One of the things

she's going to tell you is that you have the optrion to give him no
: g Yy Y

punishment whatsoever. As someone--I certainly would submit to you
that that isisqmething to geriously consider. Seriously consider
giving him no punishment. He's been through enough.

Captain- talked about this as an aside, sweeping
this thing under the rug. We're at a court-martial. We're at a
court-martial. T don't think anything has been swept under the rug
here. It may not be on his OER, but he has a federal conviction
because he was court-martialed, he pled guilty. He's got a federal
conviction. Nothing has been swept under the.rug, and a conviction
also is punishment.

He--his~--the rest of his life is impacted because of this
5-second incident in the heat, in the stress, in the midst of combat
operations when he crossed the line. The rest of his life is marked.
He'll never, in or out of the Army, never go before a promotion board
or a civilian employer without having to deal with this. Never, and
that's if you give him no punishment. He's already got that. Never
will he be able to walk away from that, and that truly is tragic, but

that also is a punishment. That also is a punishment.
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Now if you don’t feel comfortable or whatever--you’re not
comfortable with the option of no punishment, you also can give, and
the sentence instructions will demonstrate this when the judge
provides that to you a little bit later, you can also just order that
he get a reprimand.

There’s no requirement, there is no mandatory minimum in
the military, and that’s a good thing because it allows you to
consider all those;extenuéting and mitigating factors that must be
considered about ﬁerformance about, you know, outside factors,
personal life, the impact on the family, the impact on the Army, and

I submit to you, Gentlemen, that the Army is worse off--we’re worse

off without — in our Officer 'Corpvs. I submit to you that

we are worse off.

So please consider, if not no punishment, at worst a letter
of reprimand. Let Lieutenant-go home tonight and tuck his kids
in and be there when they wake up in the morning, and let him put
that uniform back on tomorrdw and go back to work.

Gentlemen, thank you, Ma’am.

MJ: All right, members of the court, you’re about to deliberate
and vote on the sentence in this case. It is the duty of each member
to vote for a proper sentence for the offense of which the accused
has been found guilty. Your determination of the kind and amount of

punishment, if any, is a grave responsibility requiring the exercise
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of wise discretion. Although you must give due consideration to all
matters in extenuation and mitigation as well as those in
aggravation, you must bear in mind that the accused is to be
sentenced only for the offense of which he has been found guilty.
You must not adjudge an excessive sentence in reliance upon possgible
mitigating action by the convening or higher authority.

Now the maximum punishment that may be adjudged in this
case is forfeiture of all pay and allowances, confinement for 12
months, and a dismissal from the service. This maximum punishment is
a ceiling on your discretion. You are at liberty to arrive at any
lesser sentence.

In adjudging a sentence, you are restricted to the kinds of
punishment, which I will describe, or you may adjudge no punishment.
There are several matters, which you should consider in determining
an appropriate sentencé. You should bear in mind that our society
recognizes five principle reasons fof the sentence of those who
violate the law. They are:

Rehabilitation of the wrongdoer;

Punishment of the wrongdoer;

Protection of society from the wrongdoer;

Preservation of good order and discipline in the military;

and
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Deterrence of the wrongdoér and of those who know of his
crimes and his sentence from committing the same or similar offenses.

The weight to be given any or all of these reasons along
with all other sentencing matters in this case rests solely within
your discretion.

Now this court may adjudge a reprimand being in the nature
of a censure. The court shall not specify the terms or wording of
any adjudged reprimand.

This court may adjudge restriction to limits for a maximum
period not to exceed 2 months. For such a penalty, it is necessary
for the court to specify the limits of the restriction and the period
it is to run. Restriction to limits will not exempt an accused from
any assigned military duty.

As I’'ve already indicated, this court may sentence the
accused to confinement for a maximum of 12 months. A sentence to
confinement should be adjudged in either full days or full months, or
in this case a full year. Fractions such as one-half or one-third
should not be employed, so for example, if you adjudge confinement,
confinement for a month and a half should instead be expressed as
confinement for 45 days. This example should not be taken as a

suggestion, only as an illustration of how to properly announce your

sentence.
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This court may sentence the accused to forfeit all pay and
allowances. A forfeiture is a financial penalty, which deprives an
accused of military pay as it accrues. In determining the amount of
forfeiture, if any, the court should consider the implication to the
accused and his family of such a loss of income. Unless a total
forfeiture is adjudged, a sentence to a forfeiture should include an
express statement of a whole dollar amount to be forfeited each month
and the number of months the forfeiture is to continue. The accused
is in pay grade 02 with over 2 years of service, thus, his total
basic pay is $3,421.50 per month. This court may adjudge any
forfeiture up to and included forfeiture of all pay and allowances.

Now, any sentence, which includes either confinement for
more than 6 months or any confinement and a dismissal will require
the accused, by operation of law, to forfeit all pay and allowances
during the period of confinement. However, if the court wishes to
adjudge any forfeiture of pay and/or allowances, the court should
explicitly state the forfeiture as a separate element of the offense.

Now there’s been some reference, through the testimony of
the accused’'s wife, of him being the, essentially, tﬁe breadwinner
for the family. When an accused has dependents, the convening
authority may direct that any or all of the forfeited--forfeiture of
pay, which the accused otherwise by law would be required to forfeit

be paid to the accused’s dependents for a period not to exceed 6
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months. Thig action by the convening authority is purely
discretionary. You should not rely upon the convening authority
taking this action when considering an appropriate sentence in this
case.

You are advised that the stigma of a punitive discharge is
commonly recognized by our society. A punitive discharge will place
limitations on employment opportunities, and will deny the accused
other advantages, which are enjoyed by those, I’'m sorry, by one whose
discharge characterization indicates that he has served honorably.

A punitive discharge will affect an accused’s future with regard to
his legal rights, economic opportunities, and social acceptability.

This court may adjudge a dismissal. You are advised that a
sentence of a dismissal of a commissioned officer is in general the
equivalent of a dishonorable discharge of a noncommissioned officer,
a warrant officer who is not commissioned, or an enlisted soldier. A
dismissal deprives one of substantially all.benefits registered, I
mean sorry, administered by the Veteran’s Administration and the Army
establishmeht. It should be reserved for those who, in the opinion
of the court, should be separated under conditions of.dishonor after
conviction of serious offenses of a civil or military nature
warranting such severe punishment. Dismissal, however, is the only

type of discharge the court is authorized to adjudge in this case.
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Finally, if you wish, this court may sentence the accused
to no punishment.

In selecting a sentence, you should consider all matters in
extenuation and mitigation as well as those in aggravation. You
should consider evidence admitted as to the nature of the offense of
which the accused stands convicted, plus the evidence you heard
concerning his good military character; his record for good conduct
and efficiency; the fact that he was in combat; his education, which
includes the Masters Degree in Counseling; and the character
testimony that you heard from the various witnesses. You should also
consider that a plea of guilty is a matter in mitigation, which must
be considered along with all other facts and circumstances of the
case. Time, effort, and expense to the government usually are saved
by a plea of guilty. Such a plea may be the first step toward
rehabilitation.

During argument, trial counsel and defense counsel
recommended that you consider a specific sentence in this case. You
are advised that the arguments of counsel and their recommendations
are only their individual suggestions and may not be considered as
the recommendation or opinion of anyone other than such counsel.

Now when you close to deliberate and vote, only the members
will be present. I remind you that you all must remain together in

the deliberation room during deliberations. I also remind you that
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1 you may not allow any unauthorized intrusion into your deliberations.
2 You may not make any communications to or receive communications from
3 anyone outside the deliberation room by telephone or otherwise.
4 Should you need to take a recess or have a question or when you’ve
5 réached a decision, you may notify the bailiff who will then notify
6 me of your desire to return to open court to make your desires or
7 decision known.
8 Your deliberations should begin with a full and free
9 discussion on the subject of sentencing. The influence of
10 superiority in rank shall not be employed in any manner to control
11 the independence of members in the exercise of their judgment.
12 When you have completed your discussion, then any member
13 who desires to do so may propese a sentence. You do that by writing
14 out on a slip of paper a complete sentence. The junior member
15 collects the proposed sentences and submits them to the president who
16 will arrange them in order of their severity. You then vote on the
17 proposed sentences by secret written ballot. All must vote. You may
18 not abstain. Vote on each proposed sentence in its entirety
19 Dbeginning with the lightest until you arrive at the required
20 concurrence, which is two-thirds, or in this case, seven members.
21 The junior member will collect and count the votes. The
22 count is then checked by the president who shall announce the result

23 of the ballot to the members. If you vote on all of the proposed
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1 sentences without arriving at the required concurrence, you may then
2 repeat the process of discussion, proposal of sentences, and voting,
3 but once a proposal has been agreed to by the required concurrence,
4 then that is your sentence.
5 You may reconsider your sentence at any time prior to its
6 being announced in open court. If after you determine your sentence
7 any member suggests you reconsider the sentence, open the court and
8 the president should announce that reconsideration has been proposed
9 without reference to whether the proposed reballot concerns
10 increasing or decreasing the sentence. I will then give you specific
11 instructions on the procedure for reconsideration.
12 . Now as an aid in putting the sentence into proper form the
13 court may use the sentence worksheet, which has been marked as
14 Appellate Exhibit IV, and you will have that to take back into the
15 deliberation foom with you.

16 In fact, Bailiff, would you please hand that to the

17 president, Colonel gNo, wrong Colonel.

18 [The bailiff did as directed.]

19 MJ: Now extreme care should be exercised in using this

20 worksheet and in selecting the sentence form, which properly reflects
21 the sentence of the court. If you have any questions concerning

22 sgentencing matters, you should request further instructions in open

23 court in the presence of all parties to the trial. In this
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1 connection, you are again reminded that you may not consult the

2 Manual for Courts-Martial or any other publication or writing not

3 properly admitted or received during this trial. These instructions
4 must not be interpreted as indicating any opinion as to the sentence,
5 which should be adjudged for you alone are responsible for
6 determining an appropriate sentence in this case.
1 Now in arriving at your determination, you should select
8 the sentence which will best serve the ends of good order and
9 discipline, the needs of the accused, and the welfare of society.
10 . When the court has determined a sentence, the inapplicable poxtions
11 of the sentence worksheet should be lined through. When the court
12 returns, I will examine the sentence worksheet. The president will
13 then announce the sentenée}
14 Now do counsel for either side object to the instructions
15 as given or request other instructions?
16 TC: No, Ma’am.
17 DC: No, Your Honor. One issue, though, before the exhibits are
18 passed to the members. Because we were able to make phone contact,
19 we do need to make modification to Defense [Exhibit] Alpha before
20 that gets given to the members.
21 MJ: All right, Bailiff, why don’t you hand Defense Exhibit A to

22 Captain_ so he can make that modification.
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[The bailiff did as directed and the DC made the modification to DE
Al

TC: The other issue, Ma’am, is that we requested copies of the
stip of fact and the OER be given to the panelvmembers as well.

MJ: Well those are exhibits. They’ll go back.

TC: Yes, Ma’am.

MJ: Now while they’re doing that administrative thing, do any
of the panel members have any questions based on the sentencing
instructions that I've given you?

[A1l]l members indicated a negative response.]

MJ: All right. Now----

PRES: Your Honor, I have one. Are we authorized to make any
additional recommendations above and beyond what is listed here?

MJ: No.

PRES: Okay.

MJ: Those for good or ill are your choices as far as
sentencing. Now you will have the exhibits, I'm sorry if you want to
take a recess during your deliberation for any reason, we have to
formally reconvene the court and then recess. Now you do have
latrine facilities right off your deliberation room and no one else
will be going back there. Now knowing that, do you wish, at this
time, to take a recess before you begin deliberation or would you
like to begin immediately?
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1 PRES: Begin immediately, Ma’am.

2 MJ: All right, now Bailiff, would you please give the president
3 of the panel Prosecution Exhibitsll, 2, and 3 and Defense Exhibits A,
| B, and C.

5 [The bailiff did as directed.]

6 MJ: Oh, I'm sorry. Not B, that’s the tape that was played, so
7 you’'ve already heard that.

8 Now please don’t mark on any of the exhibits except for

9 that sentence worksheet, and when you do come back after--when you’ve
10 completed your deliherations, pPlease bring all the exhibits with you.
11 Do you have any questions?

12 [All members indicated a negative response.]
13 MJ: Apparently -not. Please go back and begin your
14 deliberations.
15 [The court-martial closed at 1543, 1 July 2004.]

16 [(END OF PAGE]

17
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[The session was called to order at 1544, 1 July 2004.]
[All parties present when the court recessed were again present in
court with the exception of the panel members.]

MJ: All right, you may be seated. Is there anything else we
need to deal with while the panel is deliberating?

DC: Your Honor, the only thing I can think of would be the post
trial and appellate rights. The accused has already signed this. I
can have it marked by the court reporter.

MJ

Yeah, have it marked, but I’ll actually go over those with
him when they’ve--after they’'ve given us our sentence and I have sent
them on their way.

DC: Thank you, Your Honor.

MJ: Anything-else?

TC: No, Ma'am.

DC: Nothing from the defense, Your Honor.

MJ: All right, then the court will be closed.

[The session recessed at 1545, 1 July 2004.]
[The session was called to order at 1730, 1 July 2004.]

MJ: Court is called to order. You may be seated. Let the
record reflect that all parties present with the exception of the
members are present.

I’'ve been informed that the members have a question.

Essentially, I guess, they’re asking for written instructions, which
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1 I don't believe I promised to give them nor do I intend to give them,
2 so what I propose to do is bring them out and see if there’s any

3 specific question they have and address that.

4 So, Bailiff, if you’'d bring the members in, thanks.

5 [The bailiff did as directed.]

6 {The session recessed at 1731, 1 July 2004.]

7 [END OF PAGE]
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[The court-martial opened at 1732, 1 July 2004.]

MJ: You may be seated. Let the record reflect that the members
have now joined us.

Colonel_ I've been informed that there’s some
question that the members have.

PRES: Yes, Your Honor, if you could reread your instructions to
the members.

MJ: All of them or is there some specific question that you
have?

PRES: All of them, please, Ma’am.

MJ: All of them?

PRES: Yes, Ma'’am, and then we will ask a specific question if
it’s not answered.

MJ: Well----

PRES: _And if at anytime, could I--if you’ve answered our
question I could just say, "Okay, we understand."

MJ: Well I suppose I can, it’s just that if you’ve got a
question about a specific form of a punishment or how you'’re supposed
to vote, it would be easier to do that. It’s not the norm for us to
completely reread instructions. Can you point me at something a
little more specific than just all of the instructions?

PRES: Yes, Your Honor, okay. Your Honor, could you discuss the

types of punishment and their impact?

2 -
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1 MJ: Yes, that I would be happy to go over with you.

2 The types of punishment this court can impose are as

3 follows:

4 The court may adjudge a reprimand being in the nature of a

5 censure. The court shall not specify the terms or wording of any

6 adjudged reprimand.

7 : This court may adjudge restriction to limits for a maximum
8 period not exceeding 2 months. For such a penalty, it is necessary

9 for the court to specify the limits of the restriction and the period
10 it is to run. Restriction to limits will not exempt an accused from
11 any assigned military duty.
12 As I've already indicated, this court may sentence the
13 accused to confinement for a maximum of 12 months. A sentence to B
14  confinement should be adjudged in either full days or full months, or
15 in this case one year. Fractions such as one-half or one-third

16 should not be employed, so for example, if you do adjudge

17 confinement, confinement for a month and a half should instead be

18 expressed as confinement for 45 days. This example should not be

19 taken as a suggestion, only as an illustration of how to properly T
20 announce your sentence.
21 This court may sentence the accused to forfeit all pay and
22 allowances. A forfeiture is a financial penalty, which deprives an
23 accused of military pay as it accrues. In determining the amount of

33638
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1 forfeiture, if any, the court should consider the implications to the

N

accused and his family of such a loss of income. Unless a total

3 forfeiture is adjudged, a sentence to a forfeiture should include an

4 express statement of a whole dollar amount to be forfeited each month

5 and the number of months the forfeiture is to continue. The accused

6 is in pay grade 02 with over 2 years of service, thus, his total

7 basic pay is $3,421.50 per month. This court may adjudge any

8 forfeiture up to and including forfeiture of all pay and allowances.

9 Any sentence, which includes either confinement for more

10 than 6 months or any confinement and a dismissal will require the

11 accused, by operation of law, to forfeit all pay and allowances

12 during the period of confinement. However, if the court wishes to
13 adjudge. any forfeitures of pay and/or pay and allowances, the court.
14 should explicitly state the forfeiture as a separate element of the

15 sentence.

16 Now when the accused has dependents, the convening

17 authority may direct that any or all of the forfeiture of pay, which

18 the accused otherwise by law should be or would be required to

19  forfeit be paid to the accused’s dependents for a period not to 7 T T
20 exceed 6 months. This action by the convening authority is purely ~ ="
21 discretionary. You should not rely upon the convening authority

22 taking this action when considering an appropriate sentence in this

23 case.
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You are advised that the stigma of a punitive discharge is
commonly recognized by our society. A punitive discharge will place
limitations on employment opportunities, and will deny the accused
other advantages, which are enjoyed by one whose discharge
characterization indicates that he has served honorably. A punitive
discharge will affect an accused’'s future with regard to his legal
rights, economic opportunities, and social acceptability.

This court may adjudge a dismissal. You are advised that a
sentence to a dismissal of a commissioned officer is in general the
equivalent of a dishonorable discharge of a noncommissioned officer,
a warrant officer who is not commissioned, or an enlisted soldier. A

dismissal deprives one of substantially all benefits administered by

the Veteran’s Administration and the Army establishment. It _should.

be reserved for those who, in the opinion of the court, should be
separated under conditions of dishonor after conviction of serious
offenses of a civil or military nature warranting such severe
punishment. Dismissal, however, is the only type of discharge the
court is authorized to adjudge in this case.

Finally, if you wish, this court may sentence the acéused
to no punishment.

Does that answer your questions, then?

PRES: Yes, Ma‘am, it does.
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1 MJ: All right, then, please return to your deliberations.

2 [The court-martial closed at 1738, 1 July 2004.]
3 [END OF PAGE]
4
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1 [The session was called to order at 1739, 1 July 2004.]
2 MJ: Let the record reflect that the panel has left us. You may

3 be seated.

4 Do either counsel have any objections to the rereading of

5 the different types of punishment as I’'ve just done it?

6 . TC: No, Ma'’am.
7 DC: No, Your Honor.
8 MJ: All right, then the court will be closed.

9 [The session recessed at 1740, 1 July 2004.]

10 [END OF PAGE]
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[The court-martial opened at 1822, 1 July 2004.1
MJ: Court is called to order. You may be seated. Let the
record reflect that all parties present at the time of the recess are
again present with the exception of the members.
I've been informed that the members have reached a verdict
[sic]. Bailiff, would you ask them to come in; please?
[The bailiff did as directed and the members entered the courtroom. ]

MJ: You may be seated. Colonel — have you reached a
verdict [sicl? |
PRES: Yes, Your Honor, we have.
MJ: All right is it reflected on the sentence worksheet?
PRES: Yes, Ma’am, it is.
MJ: Would you fold that in half, and Bailiff, would you
retrieve that, please, and give that to me.
[The bailiff did as directed.]
MJ: Thank you.
All right, I’'ve reviewed the sentence worksheet and it
appears to be in proper form.
Bailiff, would you return that to Colonel -, please?
[The bailiff did as directed.]
MJ: Defense Counsel and Accused, please rise.

[The accused and his counsel did as directed. ]

MJ: Colonel‘ would you please announce the sentence?
240
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PRES: Yes, Ma‘am. Your Honor, first we’d like to thank the
court for their professionalism today. We‘d like to thank yéu
personally for your guidance and instruction. We’d like to thank
counsel both prosecution and defense for their elegance of
presentation. To the military witnesses, we thank you for your
service, and we thank you for your sacrifice. To —we
thank you for your strength and testimony. We know this was an
extremely difficult time for you.

First Lieutenant —, Jr. this court-martial

sentences you:

To be reprimanded;
To forfeit $1,003.00 per month for 12 months.

Your Honor, that concludes our sentence.
MJ: Thank you. You may be seated.
[The accused and his counsel did as directed.]

MJ: All right, Bailiff, would you retrieve the exhibits from

Colonel— including the worksheet?

" [The bailiff did as directed.]

MJ: Now members of the court, before I excuse you, please let
me advise you of one matter. If you are asked about you\r'service on

this court-martial, I remind you of the oath that you took.

Essentially, that oath prevents you from discussing your

deliberations with anyone to include stating any members’ opinion or
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1 vote unless ordered to do so by a court. You may, of course, discuss
2 your personal observations in the courtroom and the process of how a
3 court-martial functions, but not what was discussed during your

4 deliberations.

5 Thank you for you attendance and service. You are excused
6 now. The counsel and the accused will remain.

7 [All the members withdrew from the courtroom.]

8 [The court recessed at 1825, 1 July 2004.]

9 . [END OF PAGE]
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1 [The session was called to order at 1826, 1 July 2004.]

2 MJ: You may be seated. BAll right, Lieutenant -we’re

3 going to discuss the operation of your pretrial agreement on the

4 sentence of the court. BAs we discussed earlier today, the pretrial
5 agreement provides that the convening authority would disapprove any
6 confinement adjudged in excess of 45 days, but could approve any

7 other lawful punishment. My understanding of the affect of the

8 pretrial agreement on the sentence, then, is that the convening

9 authority may approve the sentence that the panel just read, that is,
10 he may approve the reprimand, and he may approve the forfeitures of
11 $1,003.00 per month for 12 months. Do you agree with that
12 interpretation?

13 DC: Yes, Your Honor, the defense agrees with that

14 interpretation.

15 MJ: Well I need to know specifically----
16 DC: Oh.

17 MJ: ----if Lieutenant-agrees.

18 ACC: Yes, Ma’am.

19 DC: I’'m sorry.

20 MJ: All right, do counsel also agree?

21 TC: Yes, Ma’am.

22 DC: Yes, Your Honor.
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MJ: All right, now Captain ‘ave you advised the accused
orally and in writing of his post trial and appéllaﬁe rights?

DC: Yes, Your Honor, I have, and I ask your forgiveness. I
left the copies on my desk in the counsel office. TIf could have a 20
second break in place, I'll go retrieve those.

MJ: Okay.

DC: Thank you, Ma'am.

{The DC exited the courtroom. ]
[The DC reentered the courtroom. ]

DC: Thank you, Your Honor.

MJ: All right, Lieutenant- I have what’'s been marked as
Appellate Exhibit IX in front of me the post trial and appellate
rights. Do you have a copy there in front of. you?

ACC: Yes, Ma‘am.

MJ: And I want you to take a look at page five. That'’s the
last page.

ACC: Yes, Ma'am. '

MJ: Did you sign that page?

ACC: Yes, Ma'’am.

MJ: And Captain- is that your signature there also?

DC: It is, Your Honor.
MJ: Lieutenant -did your defense counsel explain your

post trial and appellate rights to you?
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1 ACC: Yes, Ma'am. i

L Erh

2 MJ: Do you have any questions about your post trial and

3 appellate rights?

4 ACC: No, Ma'am.

5 MJ: Are there any other matters to be taken up before this

6 court adjourns?

7 TC: No, Ma'am.
8 DC: Nothing from the defense, Your Honor.
9 MJ: All right, then, court is adjourned.

10 [The court-martial adjourned at 1828, 1 July 2004.

11 [END OF PAGE]
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AUTHENTICATION OF RECORD OF TRIAL

in the case of
g, First Lieutenant, ,
615" Military Police Company, APO AE 09114

I received the completid record of trial for review and

authentication on 28010 s he« 2004.

Pages 1 - 13

LTC, JA
Military Judge

3()»(-@(,&//«61/4. 2004

I received the completgd record of trial for review and
authentication on g J 2004.

Pages 14 - 245

COL, JA
Military Judge

A A/A 200\(—

I have examined the record of trial in the foregoing case.

CPT, JA
Defense Counsel

2004
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AUTHENTICATION OF RECORD OF 'TRIAL

in the case of

pirst Lieutenant (NN @ s sy, cisen

Military Police Company, APO AE 09114

I received the completed record of trial for review and: authentication
on 2004.

COL, JA
Military Judge

, 2004

ACKNOWLEDGEMENT OF RECEIPT AND EXAMINATION

I received the record of trial for review in the fore

going case on 22
Oclober #2 ou 2004. —

CPT,
Defense Counsel

%0 Movember

, 2004

The record of trial was served on defense counsel on

2004. After verifying receipt with defense counsel on
2004 and conferring with the military judge on review
by defense counsel on r+ 2004 the record was

forwarded for authentication without completion of the defense
counsel’s review.

—

Chief, Military Justice
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ACTION
DEPARTMENT OF THE ARMY
Headquarters, Seventh Army Training Command

Unit 28130
APO AE 09114-8130

In the case of First Lieutenant— ~U.S. Army, 615™ Military

Police Company, APO AE 09114, (currently attached to Headquarters, Seventhh Army Fraining
Command due to the deployment of the 1st Infantry Division to Iraq) the finding of guilty and
the sentence is disapproved. The charge is dismissed. The adjudged forfeitures were deferred

effective 4 August 2004 until date of convening authority action.

Brigadier General, US
Commanding
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United States of America
Stipulation of Fact

17 June 2004
First Lieutenant, U.S. Army

615th Military Police Company
APO AE 09114-3700

et N W it N Nt

It is hereby agreed by and between Trial Counsel and Defense Counsel with the express
consent of the accused that the following facts are true; that these facts are admissible
despite any evidentiary rule or Rule for Courts-Martial that might otherwise make them
inadmissible; that these facts may be used for the determination of guilt or innocence or
any other purpose; that these facts may be considered by the sentencing authority in
determining an appropriate sentence even if otherwise inadmissible; and that the accused
waives any objection he may have to the admission into evidence of these facts.

1. The accused joined the United States Army on 7 November 2000. He completed
Basic Training and Officer Candidate School at Fort Benning, Georgia. He was
commissioned into the Military Police Corps on 10 May 2001. He is on active duty in
the Army and was on active duty at the time of the charged offenses.

2. In July 2003. the 615th Military Police Company was deployed to Iraq. The accused
was responsible for the administration of the Al-Taji Police Station in Baghdad. Iraq. and
for the training of the Iraqi Police force. :

3. On 29 July 2003, several detainees at the Al-Taji Police Station attempted to escape
from the Al-Taji Police Station by knocking a hole through the latrine wall with a pipe.
On 30 July 2003, the accused went to the Al-Taji Police Station and requested to see the
damage and the prisoners who committed the damage. The accused went 1o the detention

section of the jail and was accompanied by SSG
SG
attenitpted to escC i rom the other prisoners. SPC

stayed with the other prisoners as SS SGT and SGT accompanied
the accused as he escorted the three prisoners who aliempted to escape IS the
latrine/shower room.

ree prisoners who

4. As the three prisoners were escorted into the latrine/shower room, the accused grabbed
the first prisoner from behind his head and started yelling. “did you do this?"" He swung
the prisoner by his head in the direction of the damaged wall, throwing him towards the
damaged wall. The accused then grabbed the second prisoner from behind his head and
threw him in the same direction. The third prisoner suddenly realized what was
happening and moved towards the other prisoners. The accused suddenly stepped towards
the prisoners, grabbed one of them, and punched him in the stomach, causing the prisoner
to fall down holding his stomach. The accused then grabbed the second prisoner and

ACLU-RDI 964 p.431
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punched him in the stomach and caused him to fall. The third prisoner appeared to be
afraid and fell to the ground saying “no mister, please no.” SS#
grabbed the accused and attempted to pull him back, however, the accused kicked the

third prisoner in the shoulder as he sat on the ground begging the accused not to strike
~him,

5. The accused did not immediately report the incident, However, the incident was
immediately reported by the Platoon Sergeant, SSG

6. The accused did not have a legal reason for striking the three prisoners. He stated that
ﬂi time of the incident he did pot feel that his, SSGw SGT-

or SGT 's safety was in jeopardy. The prisoners were
unarmed and were never perceived as a threat. Therefore. he did not act in self-defense.

7. Finally, and in summary. the accused admits the following facts are true:

a.  On or about 30 July 2003, the accused, at or near the Al-Taji Police Station.

Baghdad, Iraq, was cruel toward and did maltreat AR EEEEENEEINR:d sl

SR persons subject to his orders, by striking them in the stomach with a closed fist.
The accused was cruel towards and did maltreat (RSTSSNEER - person subject to his
order. by kicking him in the shoulder.

b. On or about 30 July 2003, the accused did, at or near Al-Taji Police Station.

Baghdad, Iraq, while on leader in the 615th Military Police Company. and in the
presence of SSG .SG n, and SGTh
wrongfully and dishonorably grab e neck and strike him in

stomach with a closed fist, wrongfully and dishonorably strike in the
_stomach with a closed fist, and while being detained b wrongfully and .
dishonorably kick MMM in the shoulder, all to the disgrace of the Officer’s

Corps, and the Armed Forces. j

CPT, JA | ILT, MP CPT,JA—
Defense Counsel Accused Trial Counsel

Encl

Sworn Statement on 6 August 03
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| First Lie—utenavnt 1
Glenn A. Niles, Jr.

615th Military Police Company
Grafenwoehr, Germany |
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REMOVED BATES PAGES 3668 - 3697
(RECORD OF TRIAL ~ 1LT GLENN A. NILES, JR.)

(30 TOTAL PAGES)

DOCUMENTS CONSIST OF PERSONAL LETTERS WRITTEN TO THE
CONVENING AUTHORITY BY FAMILY AND FRIENDS ON BEHALF
OF ILT NILES AND OTHER RECORDS CONTAINING PRIVATE
INFORMATION, WHICH WERE DETERMINED TO BE
NONRESPONSIVE TO PLAINTIFF’S FOIA REQUEST
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First Lieutenant, U.S. Army
815th Military Police Company .
APO, AE 09114

IN THE UNITED STATES ARMY
FIFTH JUDICIAL CIRCUIT

UNITED STATES )

)
v, )

) OFFER TO PLEAD GUILTY
GLENN A. NILES, JR. )
' ) 10 June 2004

)

)

)

. 1, First Lieutenant Glenn A, Niles; Jr., SSN SEEEENER . 615th Military Police Company,
Grafenwoehr, Germany, the accused:in the court-martial now pending, having examined the
evidence relating to the Charges and Specifications against me, having received the benefit of
the advice and counsel of my defense counsel, and understanding that | have a legal.and
moral right to plead not guilty, hereby. offer to: '

a. Plead as follows:

To Specification 1 of Charge I: Not Guilty.
To Specification 2 of Charge !: Not Guilty.
To Specification 3 of Charge I: Not Guilty.
To Charge ): Not Guilty.

To The Specification of Charge ii: Gullty.
To Charge i): Guilty.

b. Enter into a written stipulation of fact with the trial counsel as to the circumstances
of the offenses to which { am pleading guilty.

¢. Waive the right to request personal appearances of overseas witnesses to testify on
my behalf at trial.

d. Waive the right to make a motion at trial to dismiss all charges for a violation of
R.C.M. 707 (Speedy Trlal). and to withdraw the motion to dismiss filed on 9 June 2004.

2. In exchange for my actions as stated in paragraph 1. above, the convening authority will
take the actions specified in the enclosure to this offer.

3. This offer to plead guilty will not be affected if the military judge amends any specifications

_c:'rd charges baged upon a motion by the defense, government or sua sponte by the military -
ge.

J4. There are no other promises, conditions. or understandings regarding my proposed plea of
guilty that are not contained in this offer and the enclosure.

AE L 535699
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5. 1am satisfied with the advice of the defense counsel detailed to me. He has advised me of

the meaning and effect of this guilty plea, and | fully understand the meaning and effect
thereof.

6. 1understand that | may request to withdraw this plea of guilty at any time before my plea is

accepled and that if | do so, this agreement is canceled. This agreement may also be
canceled if:

a. | fail to plead guilty as agreed above.

c. The Military Judge either refuses to-accept my plea of guilty or chahges my pleaof
Quilty during the trial_ w

7. It before or during the trial, any specification is amended, consolidated, of dismissed with
My consent for any reason, this agreement will remain in effect.

&

' -
GLENN A, NILES, JR.
LT, MP

Accused Trial Defense Counsel

DEPARTMENT OF THE ARMY. Headquarters, 7th Army Training Command, APO AE 09114

DATE: JUN 11 20
The foregoing offe s (accepteq (not accepted)

o

Sy
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615th Military Police Company
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IN THE UNIYED STATES ARMY
FIFTH JUDICIAL CIRCUIT
UNITED STATES )
)
v ) OFFER TO PLEAD GUILTY
GLENN A. NILES, JR. 1 {(QUANTUM PORTION)
L )
First Lieutenant, U.s. Army ) 10 June 2004
)
)

APO, AE 09114

)

my 1. |, First Lieutanant Glenn A. Niles, Jr., SSN A 15 Mlli_i_afty Police Company,

Grafenwoehr, Germany, the accused in the court-martial

now pending. offer to plead guilty to the

Charges and Specifications as stated in the Offer to Plead Guilty, and offer to abide by the other

terms and conditions set forth in the Offer to Plead Guilty

» Provided the: Convening Authority

agrees to disapprove any confinement adjudged in excess of 45 days:

2. Any other lawful punishment may be ﬁp proxed.

1LT, MP

CPT, JA

Accused : Trial Defensa Counsel

ACLU-RDI 964 p.450
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IN THE UNITED STATES ARMY

First Lieutenant, U.S. Army
615th Military Police Company
APO, AE 09114

FIFTH JUDICIAL CIRCUIT
UNITED STATES )
)
V. ; NOTICE OF PLEA AND
GLENN A. NILES. JR. ) FORUM SELECTION
----- ; 14 June 2004
)
)

COMES NOW THE ACCUSED, 1LT Glenn A. Niles, Jr., by and through defense

counsel, providing government counsel and this Honorable Court notice of forum
selection and pleas.

1. Forum Selection. The accused requests triél before members.

2. Notice of Pleas. At trial, the accused will enter the following pleas to the charges,
and each of their specifications:

— To Specification 1 of Charge I: Not Guilty.
== To Specification 2 of Charge I: Not Guilty.
' To Specification 3 of Charge I: Not Guilty.

To Charge I: Not Guilty.

To The Specification of Charge Ii: Guilty.
To Charge II: Guilty.

3. | certify that a copy of this notice was served on COM, Military
Judge and CPT N, Trial Counsel iLon 14 June 2004.

CPT, JA
Trial Defense Counsel

ACLU-RDI 964 p.451
DOD 002383



UNITED STATES
V.

ILT NILES, Glenn A., Jr. FLYER

615th Military Police Company
APO Army Europe 09114-3700 )

**********************************m*******************************************

CHARGE: VIOLATION OF THE UCMJ, ARTICLE 133.

Specification: In that First Lieutenant Glenn A. Niles, Junior, U.S. Army, at or near the Al Taji
Police Station, Baghdad, Iraq, on or about 30 J uly 2003, while a platoon leader in the 615th
Military Police Company, and in the presence of Staff Sergeant QNN Scrpcant
N - Specialist?", wrongfully and dishonorably grab
@almmg by the neck and strike him in the stomach with a closed fist, wrongfully and
dishonorably strike in the stomach with a closed fist, and while being

detained by Staff he, wrongfully and dishonorably kick R
in the shoulder, all to the disgrace of the Officer’s Corps, and the Armed Forces.

%

633703
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UNITED STATES

V.
SENTENCE WORKSHEET
GLENN A. NILES, JR. '
1 July 2004
First Lieutenant, U.S. Army
615th Military Police Company
APO, AE 09114

[NOTE: After the court members have agreed on a sentence, the President shall
strike out all inapplicable language. After the Military Judge has reviewed the
worksheet, the President will announce the findings by reading the remaining
language.] -

¥

. Y I
» First Lieutenant Glenn A. Niles, Jr, this court-martial sentences you:

LTS

~or—
% »
-fse*eel'ﬁ*l-fhﬁee-tha{—amﬂy-and-stﬁke—ﬂae—mnde;).
/KZ/ To be reprimanded.

‘Z( %*e‘FeFfeit-aH-pay-aad-aHowaﬁees)—ef(To Forfeit $ /223 per month for / a

months).
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QURT MEMBER QUESTION FORM
I. MY QUESTION IS FOR ‘
(NAME OF WITNESS)
II. MEMBER'S QUESTION(S):

66;;x¢ M(T% %% 0(

OBO \/ou kmow Aow /zma At‘vav:c/a (Lr‘/\/, /fs
o+ 7%(; eScape q{l'éf’mﬂf and
+Ae /prc;o'/{m%?

— S—

NAME OF COURT MEMBER)

COUNSEL REVIEW

OBJECTION/MRE BASTS NO OBJECTION
TRIAL COUNSEL: ( )
COMMENTS :

I request an Article 39a session:

YES / NO.
DEFENSE COUNSEL:

() C)()
COMMENTS :

I request an Article 39a session:

YES / NO.

————

APPELLATE EXHIBIT L/

o
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COURT MEMBER QUESTION FQRM

I. MY QUESTION IS FOR

(NAME OF WITNESS)
II. MEMBER'S QUESTION(S):

f%%6> WAhs THe oper 7 Lerspren 7o
760 7
/2¢u%z)c>A) . |
[0 Lotoe Armr Tie //ua/Z)e?DT BecReD  Ap
(L TAKE 7> Be7 LrfopTey ©

COUNSEL _REVIEW OBJECTION/MRE BRASIS
TRIAL COUNSEL: ( )
COMMENTS :

I request an Article 39a session: YES / NO.

DEFENSE COUNSEL: B | )
COMMENTS :

I request an Article 39a session: YES / NO.
APPELLATE EXHIBIT ___V._'_)
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COURT MEMBER ESTION FO

I. MY QUESTION IS FOR
| OF WITNESS)

II. MEMBER’S QUESTION(S):

DA LT Niles  recewe relicf  fr  cavse  0Ep then
Yoo rsneld hi o He b Ml o “ff 7
/ ,

Q_ OUNSET, REVI@ !

TRIAL COUNSEL:
COMMENTS ;

joryur sy

I request an.artjcle 3%a session: YES / No. <

DEFERSE COUNSEL: (
COMMENTS :

I request an Article 39a session: YES / NO.

APPELLATE EXHIBIT
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COURT MEMBER QUESTION

I. MY QUESTION IS FOR !
(NAME OF WITNESS)

II. MEMBER’'S QUESTION(S):

WA THE CHANGE oF ka%EQ.oER{ A
ReFeveD  RepoRy

(NAME OF COURT MEMBER) ‘

COUNSEL REVIEW OBJECTION/MRE BASIS

TRIAL COUNSEL: ( )
COMMENTS ;
I request an Article 39a session: YES / NO. -\
DEFENSE COUNSEL: () . (/\/)
COMMENTS: .
I request"vari Article 39a session: YES / No.
M
APPELLATE EXHIBIT V” l
B —
6u3708
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APPELLATE EXHIBIT IX
THE POST TRIAL AND APPELLATE RIGHTS
ARE LOCATED IN THE FRON'I; OF THE ROT IN THE

APPROPRIATE PLACE

APPELLATE EXHIBIT IX

033709
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BATES PAGES 3711 - 5918

(PFC LYNNDIE R. ENGLAND COURTS-
MARTIAL RECORD OF TRIAL)

HAVE BEEN WITHHELD PURSUANT
TO FOIA EXEMPTION B(7)(A)
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