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. COUNSELTOTHE PRESIDENT L

L Re ‘Y’rotect,edeom”in()ccxgpzedIraq o e (

o *Part 'ofour opinion discusses the threshold issug of when GC “applies” to 55
LT . dmmed conflict op occupation dnd concludes thas GC governs the United States’: . - )
:ocmxpaﬁoh_qflraq: Part 1T addresses GCrg getiezal criteria for deterrhining “protected: '
' person”.itatus, a3 well as the categories of persons that GC clearly cxcludes from jrg ,
+, "t . definition of‘protqcéed})emcns,” Part Il addresses the statug of 4l Qaeda opeératives iy
- ©ccupied Irag, It conclndeg that al Qaeda opecatives captured in occupied Iraq who are A
heither citizens noy Permanent residénts-of Iraq are not entitled to “protected persom” . . RN

R jfTﬁésgupe,of'cdvé;régebfcc I

. Geneva Conventions - contenplateg only three circumstaiices iy which the Geneva
s Convcntions~‘fappiy”:' (®) 1 “all cases of declared war of of any other amed conflict A
- Yhich may arise between two OF more of the High Contracting Parties” art. 2(1); ®)in. |
" “cases of partial or total occupation of thig territory of a High Contracting Party“art: Co
7 22y or () when g lion-signato:jt “Powerf] in conflict” “accepts and appliesthe - S
e provisions [of GC),” art. 23). .l e — - a

. . . : . T o
. : e . '. ' o MO s

PO ; . L
: ' The full text of article 4, aloag with the full poxt o other provisions of GC refetred tp in fie } :
opiaion, can b found in the Appeadix, ~ : S Co - '
| F123-3

o
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g " The United States is currently im.'oh{,é,d in two armed conflicts that are relevant to .
our analysis: the armed conflict with and occupation of Irag, and the armed conflict with -

. alQaeda. In'this Part we analyze how article 2 applies to each conflict considered .

Independently. This analysis is not conclusive as to how GC applies when the two

-conflict with fraq hegan 11 January 1991 and continued beyond March 19, 2003, the-date. {

~on which President Bush ordered United Stateg military forces to invade Iraq in response

- to Iraq’s “material breach” of an carliér ceasefire agrooment accepted by Iraq on April 6, L

1991.- See Exec. Order No. 13290, 68 Fed. Reg. 14,307 (Mar, 20, 2003) (determining

. hat tho United States and Iraq are “engaged in armed bostifities”); Memorandum for - S
. Albesto R. Gonzales, Connsel to the Presidént, and Williarh J, Haynes II, General . S

Counsel, Departmerit of Deferise, from John C. Yoo, Deputy Assistant Attorney Gexieral, -

. Office of Legal Counsél, Re: e Presideiy’s Authority to Provide Military Equipment

| S ‘and Training to-dllied Forces arid Resistance Forces in Foreign: Countries at 2 (May 6,

4 andTraq since Janwary 1991).

<" "In the spririg of 2003, he Unifed States aid it alles defeated the Iragi fopess e

- GCdoes tiot itself provide criteria for determining when the occupation of Iraq began, 1
. The rule under customary intemaﬁonal‘laW’is',that the United States is an occuipying

powier eyer any Iraqi territory that is Yactually | .. nnder the authority” of the United . - ... ™

% 'States. See Hans-Peter Gasser, Protection’of the Civilian Population, in The Handbook
.OfHumanitafidnjLawiaW‘_Cénﬁmw4L 243 (Dieter Fleck ed;; 1999);. .~ © -
Prosécutorv, Dario Kordic and Mario Cerkez (Trial Judgement), No. IT-95-14/2-T,9¢- . -~
33839 (ICTY 2001); see alsw Régolationis Respecting the Laws and Customs of Wit o -

 * +Lanid, annexed to Convention (IV) Respecting the Laws-and Custoris of War on Land,
./ 0ct. 18,1907, axt. 42(1), 36 Stat. 2277, 1 Bovans 631 (“Hague Rogulations”) (same)®

7 “Applying this standard, the United States became an occupying power n6 later than April | .‘ _

16,2003, the daté on which General Tommy Franks annouricéd the creation of the R
“Coalition Provisional Authority to exercise powers of government temporarily, and as.-

L necessary, especially to provide secunty, to aﬂogs_r the dehvery tht;zpapitariau_aid and to ‘,

(',-"

Attorney Gexeral, Re: Aufhorlty of the President Under Domestic and International Law To Maks

.- Fundamental Institutional Changes to the Government of Irag at 10 (Apr. 14, 2003) (stating that “the I
- .Hague Regulations do not expressly govern the U.S, conflict with Iraq”). Butas thecitationsin the tegy™ ~ =~~~ . . o
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make clear, article 42(1) of the Hague Regulations, which provides that occupation begins “when ‘[ééniwiﬂ»_ G

- isactually placed under the authority of the hostile army,” reflects custorary internationsl law,

, L Fi23-4
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-+ . Both the United States and Iraq have ratified GC.*-GC governs the armed conflict. . . ...
;- between United States and Iraq bécause the conflict is one between “High Contracting =,
.. .l Parties” under article 2(1). It also governs the U.S. occupation of Iraq, becguse the .-~ . [
;" United States has occupied “the tetritory of a High Contracting Party” undar article 2(2).° |
. - . ... Cf5.C. Res.1483'¢5 (2003) (calling upon “all concemed [in Irag] to cornply fully with § _
J ... .. .- theirobligations under international law including in particular the Genéva Coaventions §° o
o . 0f 1949 anid the Hagiie Regulations of 1907, - B

eliminate weapons of mass dmﬁoh;” See Tommy R. Franks, Freedom Me.‘s';vdge' fo the

- IragiPeople (Apr. 16, 2003).

el Armed Conflict with al Qaeda, ‘The Utited States is also ciigaged in-an armed
7 conflict with al Qaeda, See President’s Military Order of Noveimber 13, 2001, § 1(2), 66 -
"4+, i Fod Reg. 57,833 (“Intemational terrorists, including members of al Qaida, have carried
.0 outattacks on United States diplomatic and military personnel and facilities abroad and
Ve oncitizens and property within the United States on a'scale that ha created a statcof . .
» e, armed conflict that réquires the usé of the United States Afmied Forces.””); Authorization' -
-, for Use of Military Force, Pub. L. No, 10740, § 2(a), 115 Stat. 224, 224 (2001)
- * 7 (authorizing the President “to us¢ all nedessary and appropriate forcp against those - BEE
" nations, organizations, or petsons he determines plamed, authorized, committed, or aided  §+
the terrorist attacks that occurred on September 11, 2001, or harbored such organizations |

»% il or persons, ih order to prevent any future acts of international terrorism againist the . - - 5
ToTw e United States by such nations, organizations or persons”); Memorandum for AlbertoR,

© et wwBGonzales, Counsel to the President, from Palrick ¥.-Philbin, Deputy Assistant Attomey . o

-+ .-General, Office of Legal Counsel, Re: Legality of the Use of. Military Commissions to Try - '
- Terrorists at 19-20 (Nov. 6, 2001) (concluding that the President may properly determine. ~- -

i " that an “armed conflict” exists between the United States and al Qaeda)). =~ . -+ -

Tooe

RS Itis possible, either a,t‘ptwcnt or iz‘x“ﬂ;cv future, that some amas inJraq inight'_ﬁ& bc:sn:fﬁcicxiﬂy .
+ .. under the authority of the United States to satisfy this definition of “occupation.”” We have not been asked

fo address the geographic scope of the Unitod Statés” “ocoupation in this opinios, and our smalysis spplies - -

.. only to.the United States’ conduct in thoss areas of Iraq that are “actually .., . under the authority” of the”
UmiedStates, e TR | K
, _ * Iraq acceded to the Geneva Conventions on February 14, 1956, without rescrvations. See 2 Peter
' H.Robm, World Treaty Index 553, 555, 557, 553 (2d ed. 1983), R o
c * Some commentators have argued that article 2(2) refers only to'ocoupetions that (in the language »
~ ofarticle 2(2)) “meet]] with no armed resistance.” See, e.g., Coinmentdry, IV Geneva Convention Relative
- to the Protection of Civilian Persons in Time of War 21 (Jean S, Pictet ed., 1958) (arguing that article 2(2) -
+ refers only to ocoupations that have oécurred “without a déclaration of war and withibut hostilities™); Adam
Roberts, Whatis a Military Occupation?, 55 Brit. Y.B. Int'l L. 249, 253 (1984) (agroeing with Pictat): On
. thisview, article 2(1) rather than article 2(2) would trigger the application of GC to occupations, like the
' one in-Irag, that grow out of an armed conflict] even though article 2(1) dogs not expressly referto ~. " -
- occupations following hostilitics. Se¢4 Pictet, Commentary at 21 (arguing that article 2(1) applies to.

- “Gases in which tearitory is cccupied-during hostilities™; Roberts, supra at 253 (agreeing). We ticed not el T
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- And in any event, far from embracing GC or any Gther i)rdvision of the law of amed
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. Aswe é}_&ﬁiﬁi@,bcjow, thedraﬁersof the Geﬁeva’ Cﬁnve’nﬁoﬁsic.!id.nbt- c‘oﬁtemphte‘ f

- the po_ssibility of an armed conflict between a State and an intetnational non-State

the Treatment of Prisoners of War, Aug. 12, 1949, 6 UST. 33 16, T.LA.S. No. 3364 -

*.("GPW™) because “Al-Qaida is not 4 state party to thie Geneva Convention; it is.a foreign ' - " |

ferrorist group.” Fact Sheet: Status of Detainees at Guantanamo, Offics of the‘Pr&gs -

‘4 "";zsectetary;'l'heWh,itelHouw(Feb.7;;.2002)Jvavailablea:.:- o e T
‘bitp://syww whitchouise. gov/news/releases/2003/02/20020207-13 htm! (visited on Mrch .- - -

- '17,2004). ’I'hié"d’etenninationunderarticlc.z of GPW applie fully'to the id ally :
Ve pordedatiole2 in GC. Nonetheloss, itis useful to review why the armed contliot withal '
7+ - Queda does not satisfy arficle 2 and thus does ot trigger the applicability of GC, | |

' -_iheU.S."-al Qaeda armed confhctxs niot ong “betweell t‘W(; or more of the High | B ', .

o Contratting Parties™ ithin tho meaning of sxtcle 2(1).5 Al Qaeds has pot sigacdor |
.+ ratified GC. Nor could jt, Al Qaeda is not a State, Raiher, itis a terrorist organization .

.+ composed of members from many patjons, with ongoing military operations inmany

"', nations.. As anon-State entity, it cannot be a “High Contracting Parfy” to the , ~ -

" ‘Conivention. See Mémorandum for Alberto R, Gonzales, Counsel to the President, and

: S William 7, Haynes IT; ngcral.CQunggl,_Depamnent of Dofense, from Jay §. Bybes, ‘

o Assitant Atomey General, Officaof Legal Cousgel, R Application of Treties od

¢ Lawsto al Qaeda and Taliban Detainces at 9-(Tan. 22,2002), In addition, the USal .

.. Qaeda srmed conflict has not resulted, izy the “occupation of the territory of a High: * R
ot Confracting Party” within the meaning of article 2(2).- As a non-State actor, al Qasda . e

o,

" 1ackd any teriitory that conld possibly be ocoupisd. Finally, al Qacda is not a “Powierf]in - ¥ .
- conflict” that can “acceptf] and applfy]” GC within the meaning of article 2(3). Seg eg, " 7

G.LAD. Draper, The Red Cross Conventions 16 (1958) (arguing that “in tho ountest og e

.. Article 2, para, 3, “Powers® means States capable theqiand'the:d-Ofﬁecorning-Coi;&aétihg .
. ., Parties totheso Conventions either by ratification or by acoession”); 2B Final Recordof .
. "il the Diplomatic Conference of Geneva of 1949, at 108 (¢xplaining that article 2(3) would:. Lo
., ©.. impose an “obligation to recognize that the Convérition be applied to the non-Contracting. - AT
S ‘adverse State, in sg far as the latter accepted and applied the provisions thereof”) - "
' e (eanphasxs added) (“Final Record™; 4 Pictet, Commentary at 23 (using “non-Contracting -

State” interchangeably with “nqnfContractihg_:~Ppwer" and “non-Contracting Party”). - - " K

* Nor does the United Stateé" conflict with al Qacda implicate commo aiticle 3 of the Geneva. . - -

. Convcnnom, which governs “armed conflict{s] not of an intermational character occutring in the territory of v ' :
- one-of the High Contracting Parties.” As we have previously explained, common article 3 applies only to
. purely internal armed conflicts. See Mernorandum for Alberto R. Gonzales, Counsel to the President, and’

Department of Defepse, from Jay 8. Bybee, Assistant Attorney - - - ~ s

 General, Office of Legal Counsel, Re: dpplication of Treaties and Laws.to al Qaeda and Talibin Detainses. -
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- Iricd,convicted, and (i approprisie) executed for suck s, e

(SN

-~ coniflict, a1 Qacda has consistently acted in flagrarit defiance of the liw of amed

In sum, applying article 2 to the twp conflicts; considered independently, we-

. " concluds that GC applies to tho United States” armed conflict with and cocupation of Trag®

but does not apply to its armed conflict with al Qaeda, -

IL “Protected Pefsons” in Occupied Territory .. |

% Onee GCis dosm ed to “apply” to the armed conflict with and accupation offraq ENR
- . under article 2, article4 of GC defines & class of “[plérsons protected by'the  * - * - o

. Convention.” ~Protected person” status carries with it varions protections set er«t'hiirf '
. Pat I of GC.® In ocoupied territory, these Protections relate to, among othet things, S
" detentlon, interfogation, trial, punishinent, and deportation. Sed, e.g.;art. 76 (“Protected .

persons accnsed of offerices shall bo detained in'the ccoupied country, and if conyicted

+ . they shall serve their senténcds therein.”); art. 31 (“No physical or mioral ¢deicion shall -
* . beexercised against protected persons, in particulat to obtain information from them or .-
., from third parties.”); art: 33 (“No protested persori may be punished for an offence heor
. e has not personally committed, Colloetive penalties and likewise alk faedsiures of
.+ . intimidation of of terrorism are prokiibited:”); art. 49 (“Individualor mass forcible : T
.1 . Jransfers, as well as deportations of protected persons frotir occupied temitory to.the - ¢~
.+ ferritory of the Occupying Power of to that of any other country, ecchipied ot not, are *

St ;,';.' ;prphxfbit,cd; regardless of motive.”). “Protected person” status under GC is not related to, R
~. . andshould not be confused with, “prisoner of war (“POW") status under GPW. Most - A
¢y motably, d “protected person” under GC who commits an acf of bostilify against ppposing ¢

farces doés nat receive the “belligerent’s privilegs™ aioorded to-POWs who commmit -

. .hostile acts against enemy forces. before their capture, -“Protected peisons™ can thus!b& '

i, GC's general defnition of “proiécted porsou™ isst forh i article 4(1):

S For exaniple, on September 11; 2001» !ﬁmmﬂl QW opmtxvcs wcarmgclvilmn clothcs -

- Bijaked comumercial airliners and used them ag weaponis to target end Kill housands of U.S, civiians, -

.+ More generally, Usams bin Laden has declared a jihad agairist the U.S. governmbnt that instructed his

Followerd to target American civilians aé well as military persorinel; withoutregard for internationallaw, =~ -

.| SeeJihad Against Jews and Crusailers, World Islamic Front Statement, Feb, 23, 1998, available at
hﬁpJ/wwwfasorg/up/worId/pamfdocs/980223-fatwahhn (visited on February 26, 2004). -

"+ " Individuals Who are iseligible for “protected person” status imder GC may still receive the

- protections under Part IT of OC that are not contingent on one’s status as & “protected person.” See art, 4(3)
 (poting that tho “provisions of Part I [0of GC] aie . . . wider in application, s defined in Article 13%),

Specifically, Part I, which inchudes articles 13-26, “covers the whole of the populations of the countries in .
conflict, without any adverse distinction based , . . on race, nationality, religion or political opinion.” Art.
13, The protections iu Part II are primarily designed to protect persons from the adverse effects of ~

" Hostilities, even in occupicd territory. "Among other things, Part I concerms thie establishment in occupied
teritory of hospitals and safety zones to-shelter the wounded, the sick, children, young mothers, and the

ACLU-RDI 5048 p.7

aged, see arts, 14-15; requires belligerent partiss to facilitate recovery of those killed or wounded, see arts. - A _
16-17; requires belligerent parties to protect civilian hospitals aad relatéd items and personnel, s e it 1B 5 Lo
22; and confers some limited rights of comsiynication upon the popilation of the occupied country, seer. - o
arts. 2526, - e S ot , founn g
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. Persons protécted by the Cofivention are those who, at a given mornent -
* :and'in any manner whatsoever, find theniselves, in case ofa conflictor -

- occupation, in the hands.of a Party to the ‘conflict or Occupying Power of
., which they are not nationals, R C L

. The broad terms used in this definition suggest that persons located in the territory of

* :-ogcupied Iraq are “in the harids of” an occupying power ind qualify for “protected .

« . Person” status 5o long ds they “find themselves” ere. See 4 Pictet, Commentary at 47
.} . (“The expression /in the hands of*is sed in an extremicly gemeral sense, .., . Thé mere
. factofbeing'in the territory of a Party to the conflict of in occupied territory implies that -

+.. oneis in the power or ‘hands”of the Occupying Power.”): GC thén establishes various . ..

L .. "-exceptions and qualiﬁqgﬁons to thls definition Of‘ﬁ)mtecwdpel‘son”based on geography, , | ,
S+ 0 pationality, or protection by another Geneva Convention. We consider these exceptions
. endqualificationsbelow, . - e e

w4 Geographical Limitation.” © " - .

.. To receive the protections provided for “protected persons,”” one mist bo located -
voooie i either(1) “ocoupied terrifory,” or (2) the “temritory of a:party io the conflict™ This - - -

"+ limitation does not-emerge from articlé 4 itseff; but rather from other provisions in GC, -,

o 1, “Most notably, Part IIT of GC, whick govems the “Staitns and Tredtment of Protecied -~ . =

v Persons,” see Part I, Title (exnphasis added), confers pic téctions-only on “Aliens” who L
- fnd themselves “in the Territary of 8 Party to thie Conflict,” see GC Part O0, SectionXi," ~ .

- Fitle (emphasis added), and persons who find thermselves'in “Oceupied Territorly],” vee* .
GC,-Part IIT; Sestion 1, Title, -See alio GC; Part 11T, Section I, Title (veferring fo L

<+ .4 +Provisions Common.to the Territories of the Parties to the Conflict asid to. Occupied -
' Territories”) (emphasis added); GC, Part 1L, Section 1V, Title (“Regulations for the
-+ Treatment of Internses™); art. 79 (specifying that thib *“Tntemnees” governed by Part 1T,
© w5 Section IV consist of “protected persons” that have been interned pursuaat to the
- provisions of articles 41, 42, or 43 (in the territory of a party to the conflict) or the

' - The meaning of the phrase “eiritory of a Pacty i thecontién,” considerod i’ * | L
BRI A ‘isflhﬁ'on,isnotsélf»cyident.ktvﬂrstglagce,ongmight'm that the phrase includes - * -~
. Pooupied teitory, because the'oceupied power (to Whom the territory belongs)is a party

oA Y Commentators apres that the protections accoided to “protected persons™ existorlyinthy - |
- texritory of a party to the conflict or in Gecupied territory, See 4 Pictst, Comimentary at 45-46; Richard R.* . ‘
-Baxtes, So-Called “Uiprivileged Belligerency™: Spies, Guerrillas, and Saboteurs, 28 Brit. YB. It L, " - - g
, : + 323,328/(1951); Raymund T Yingling & Robert W. Giimane, The Génev, a Conventions of 1949, 46 Am.y,- .. el
0 DorLL.393, 412 (1952); John Brubry Packerson, I, United States Comphiance itk Humanitarian Law™ "~
- " Respecing Civilians During Operation Jiist Cause, 133 ML L. Rev 3, o4 ason. .

ACLU-RDI 5048 p.8
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. /.; to the conflict” are'very'(ﬁfﬁcul'ttoréobﬁglé_i Wwith the obligations imposed on an - S
" occupying power by Sectioh I Article 49(1), which is included in Part I, Section IT¥’s L
-, -, Yules for “Occupied Terrifories,” generally prohibits “forcible transfers, as wellas =~ -
T (peations of piolooted ptsons.” Tho provisions of Past 1, Secion ] by sontrast
ve.t T envision considerably n oro latitiide in removing “protected persons”’ found'in the " .
IV “territory of a party fo the conflict.” See, e.g., art. 45(3) (“Protected persons may be
' ransferred by the Détaining Power.orly to' Power which is a party to the present *

" Tnsum, the protections afforded fo “profected persons” by GC apply onlyta [V . -
+ Dersons who “find themselves” in occupied térritory.or in the home territoty of a pattyto

' ', thc conflict.
N B. C;‘z?iéemofthg‘()cgupﬁpg;fpf}ygﬁ"" | | | )
- “The gene'ral.dcﬁniﬁbnvof'f‘prdtégﬁéﬂlpdts' "™ in axncle4(l)by xts tenns doeshot = | -

R extend to persons who “find themselves . | .'in the hands of” an occupying power that i
....7 tho State of their nationality. Tn the context of U.S. bligations in ocoupied Iraq, this

il g 20 ol o eption i s ek, Ospyng Powic sy
undertake total or partial ev 'onofagivcnq;ea,ifthemnitypfmcpopwn-ormﬁwww :

o, This pointis 5o obvious that comeisniatonsassume i without dscussion. See,e.g, 4 Bictet™” < L.
- Commentary at 61-62; Raymund T, Yingling & Robert W, Giunarc, The Geneva Conventions of 949,46 .~ * - S
Am. . Iot'1 1., 393, 417 (1952); Jokn Basbry Packerson; r, United Siare Compliance with Humanitariar
Lvaerechng Cwvilians During Operation Just Cause, 133 Mil. L. Rev. 31, 73-74 (1991). )

ACLU-RDI 5048 p.9
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. Imeans that 1.5, citizens in the hands of the U.S. govemument are not “protected personis” |
. Despite this exception to “protected person” status, article 70(2) of GC'provides; - = -
- Nationals of the océuupying Power who, beforé the outbraak ofhostilities, . - ;
-+ have sought refugé in the temitory of the occupied State, shall not be B
;. axvested, prosecuted, convicted or deported from the occupied territory, coL
'+ except for offences committed after the outbreak of hostilities, or for . . - U
'.oﬁ'c?ncestjndetccnnnqnlgwcommittedbeféretheQutbreakvofhostﬂiﬁcsV SR
T .which,aocordingtoth.elawof‘theocmxpiedsmté,wpuidhaveju,sﬁﬁed L
(R | extradition intime of peace, ~ . . . e

~', S U.S."nafionals captlmdmlmqwho satlsfy therequzrements of ai'ticlé; 70 receive itsr\ -

- "‘f‘ TG Natzonals'of aNon-SzgnarmyState '

‘s %', Article 4(2) provides that “[njationals of 2 State which is pot bound by” GCare - -
-+ . ‘mot “protected persons.” Almost every State in the world hag ratified GC. At present, we S
i rvare sware of only two Statés that have not: the Marshall Islands and Naure. See Office of DT
RS ~the Legal Advi‘wl U-'S‘ Dep"t Ofsm’ n’,eafl'esinFOrce 456’57 (2003) (HEﬁngStateS“ T R - CT
o v Pdities to the Geneva Conveatjons), In'ocoupied Irag; citizens of these States who “find :
on o othemselves . . in the hands of” the United States will not'be “protected persons,” unless
RN ‘and until their state of citizenship agrees to be bound by.GC, | T T

{w b DL Nationalvofa Co-belligerent State., ..

- Aticle 4(2) father excludes from “protected person” status “nafionali of aco~ .
., belligeront State” that has “sormal diplomatic reproseatation i the State in whose hands.

et they'are” GC does not define the term “co-belligerent.” At the tima the Convention was
" beirig drafted, the term “belligérent” was commonly used to “designate[] either of two" -
nations which are actually in a state of war with each other, as-well as their allies actively .
«co-operating, as.distinguished from a nation which takes no part in the war and maintains -
. L. :». - astrict indifference ag between the contending partics; called 4 *nentral.”™ Black's Law -
o ¥ - 07 v "Dictionary 197 (4th ed. 1951); see also 1 Oxford English Dictionary 787 (1933) (defining . .
ot “belligerent” as “A nation, party, or persén waging regilar war (recogtiized by the law of
“- nations).”), The addition of the prefix “co-" distinguishes, iri broad terms, allies from - - - . ’
- encmies. See 4 Pictet, Commentary at 49 (stating that “co-belligerent[s]” and “allies” are -
' synonyms); Michael Bothe et al.; New: Rules Jor Victims of Armed CénﬂicQs- 440.(1982) -
* ‘(characterizing article 4's reference to “co-belligerents” as a reférence to ‘allies”). This ~ .0 7 -
- "usageis consistent with a prominent episode during World War IL In 1943, when Italy e
' surrendered to the allies and declared war on Germany, it was formally accepted as “aco- -
« belligerent [with the United States, Great Britain, and the Soviet Union] in the war - * L
- . against Germany,” Statement by the President of the United States, the Prime Minister of - -
.. Great Britain, and the Premier of the Soviet Union on ltaly’s Declaration of War, * - -

| "~ reprinted in 1943.U.S, Naval War College, International Law Documents 92 (1945). ”” b

F113-10
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- -hostilities and (with exceptions not relevant here) must not peripit its territory to bo used ©.
" byhbelligerents as a sanctuary or base of opetations; . See; e.g., Michael Bothe, “The Law. -
“of Neutrality,” in The Handbook of Humanitarian Law in' Armed Conflicts § 1105, at 495.
(Dicter Fleck ed., 1999) (a neutral State “muyst prevent any attempt by a party to the - .
0o contlict to use its territory for military operations™); id, § 1111, at 497 (“If the neutral
.10 . . state takes part [in acts of war. by & party to the conflict] by engaging its own military .
..+ . forces, thisisa clear example” of forbidden sssistarice,); Dinstein, War, Aggression and .
" . Self-Defence at 27 (similar). Prior U.S, practice is consisient with the conclusion thata - .
_country becomes a co-b elligerent when it permits U.S, armed forces to use its territory for’
purposes of conducting military operations.!?: . . T R .

S .~ For these'reasons, the exception fo “protected person” status for nationals of “co- B

SR " based on information currently availablo to us, that thie United Kingdom, Augizalia,. - .
0 Spain, Poland, Kiwait, and Qatar are “co-belligeront[o]" within fae meavjug of article . *

IO S This list is not meant to excluds other States that may be in a similar positionjit .~ -

. L mezely reflects the information currengly avcj;i,lablletothis()fﬁce._ LS

- ... Asfor States that did not.participate in actual combat 6perz;tions in Iraq but that - 0
. subsequently play some rolé.in the ocoupation of Traq, we have not located authority oz - S
.. analysis regardinig the level of participation in-an occupation that suffices to irigger “co- -~ - ‘
77 belligerent” status under GC. We belicye, however, that mere participation in any aspect
-, of the occupation itself will notalways suffice to-vonstitute co-belligerency, especially
" When a State’s specific contribution has no direct nexus with belligerentior hostile:

¥

L nl e T B 1970, President Nixon ordéred U.S, forces In Vietnani to cioss the borderjato Cambodia fo -
"0 aiack bases that - déspite Cambodia's professions of neutrality - wers being used by North Vistnamese
+ - a4 Vit Cong forces, ‘The Stato Department Loga] Adviser oxplained thst the United States affimatively
- decided not to securs the “advance, express sequest of the Government of Cambodia for our military
"+ : eetions'on Cambodian teritory,” because that level of cooperation would have “compromised the neutrality -
.- Of the Cambodian Governmént” and the United Statés “did nof vish i see Cainbodia become a co- - '

* belligerent along with South Viet-Nam and the United Sm"'MdiIam‘prathn;membodia, 64 Am. L

o LaplL. 932,935 (1970). Président Nixon himself made the samé point fu connedtion with the
., i . n . 3 " N

.. provide will b limited for the purpose of enabling Carbodia fo deféid its neutrality and not fof the.
‘- purpose.of making it an active bclhfgerent. on ong sidg‘or thc other”). - . . . -
" There'should be no disputs that eai of these Staies “has nsizmal diplomatic representationin . . ... . "

the United States, GC, art. 4(2). Each of them mainfsins an embassy in Washington, D.C, and;(althoiigh’ - . T

Ao ‘-this.isnbtt;quiredbythotextpfarticle4)!heUnitedS'tatc‘s‘alsomaintaimanembassyineachoftﬁéir
capitals, _ e T ' '

‘ . Q ' - F VEXIAR
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- activities,. For instance, if aStaté merely asdists the Coalition in fulfilling the roquiremént
+ ‘under article-50(1) of GC to “facilitate the proper working.of all institutions devoted to -
,.th? care dnd edugaﬁo.n qf .childre:n,’f it would not be.a belligerent, Buta State that sends

.+ A8 a “co-belligerent” by virtie of its partic'ipéhqq in the occitpation of Jraq turns on
- ° whether the, particigiaﬁpn is closely related to “hostilities.” -

- E. Natoral o Neuiral State ' he Territory of a Beligeron Staie,

Lo State who find themselves in the territory of a belligerent State, ” a5 long as the neutral - "
* ‘State has “nomal diplomatic representation in the Stats in whode hands they are.” The -
‘Phrése “teritory of a belligerent State” might appear at fitst o be Capably of bearing two

- %" ammed conflict covered by GE; As applied fo the armed conflict with Iraq; this -

el interpretation would mesn that citizens of nedtral States in occtipied Iraq would not b’

'f/ |

- rotected persons” so-long as.the neutral States had “ormal diplomatic sepreséntation” .

s s terrifory of the party to-the conflict in.whose hands the citizén of the neutral State

- himself. As applied to the armed: conliot with Iraq, this interpretation would deny . co
+*protected person{]” status to citizens of neutral Stales who find themselves in the:

i . territory of the United States, butnot to those who find themselves in occupied Irag, )

‘ -~ understood in light of the Convention’s overarching structure. ' As noted earlier, the.
" +places: in occupied territory, or in the home territory of a party.to the conflict. See supra
= #641. If “tervitory of a belligerent Stats” were onstrued to include ocoupied terpitory as -
-+, well as the home tegritory of & party to the conflict, ationals of neutral States would not * - -
" enjoy GC’s protections anywhere in the world. Interpreting “teryitory of a belligerent .- . -
i, State” to include occupied territory would thus render this phrase effectively . .~

. “ei K8, 276, 303-04 (1933) (treaties shauld not be interpreted to render phrases. .

S

o other provisions of GC employ the term “territory of a party to the conflict” whén

referring to home territory. Where drafters use different terms in tho same treaty, their,

- Ttis true that aticle 4 uses the phrasd “lemitory of a belligerént State,” while the

1 Article4(2) elso cxoludes fram “protected person{]” status nationals “of s neuiral B

S - different readings. First, itmighc'r‘efem,tﬁe,tmﬁoryo,fany'smethmparﬁﬁpatesina‘n._ R

i the United States, Second, “tewitory of a belligerent State” night refer to the homg,

| Wecontlnde that the aecondmtcrpretatxonmcorract.'rhe phrsse “ujaiionals ofa’ . ¢

. -moeaningless. Such a construction is disfavored,  Seq, e.g.; Fuctor v, Laubenheimer, 290 R |

are ordinarily presumed “to'mean something different.” See Air France . Saks, 470 .S. -

392,397-98 (1985). But in this context, we do'tiof think the variation'in Janguage - |
indicates a different méaning. It is edsy to constriie’the phrases “territory of a belligerent
State” and “territory of a’

ST o .10
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paty to the conflict” as synonyms, Every “party to the conflict” 2

PG e T

. is a“Delligerent State,” and every “belligerent State” is a.“party to'the conflict.” More:s <

... Specific protections tha the Conivention confers on “protectod persons” apply in only twa oo

i
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Vo . importintly, if we wete toread the phrase “territory of a belligerent State” fo include "

. 0. occupied territory, the qualifying phrase would be entirely supeifluous, and indeed would

' i becontraryto the treaty’s apparent intention to narrow the exclusion from “protected - |
. Person” status to a subset of citizens of neutral States.  © - : oo

S The negotiating record confirms this meaning of “territory of a belligerent State.”
G Chan . Korean dir Lines, Ltd, 450 US:122, 134 (1989) (stating that's freaty’s
- " negotiating record “may of course bie consulted t6 elucidate a text that is ambiguous”). : -
. "Twro aspects of this record make clear that the phrase “territory of a belligetent State!” in B
' artiele 4(2) means “tho hom teritory of'a'party to the confliter . ¢ . R

ot ... First, the delegates treated thie phrases “territory of a belligeent State” and '
UL T eritory of a Party to the conflict”ss synonyims, A proposed draft of articlo 3A (which -

#0500 . later became article 5) began: “Whee in the territory 6f 2 belligerent, thePower =~ - .
o . - concerned is satis fied that an-individual prdtﬂctedp&g;qn‘is definitely suspected ofor -
: ... .- engaged in activities hostile to the security of the State..... ” 3 Final Recordat 100, ~. -

L. TThis'text was'later ‘chah_gedféfepiacé‘“taxﬁteryOf’.ébeiﬁgqrcnf’wﬁh”“wmwfy ofaParty . .

. to the conflict.”, Aliliongh draft aiticlo 3A was hotly debated throughout the Conyention, = . -

;.. Boné of the delegates reagted in any manrier suggesting that the changein langnage =~

LT became artiele 4), Col. Du Pasquier (Switzerland), said: . T | S
| A partioularly delicate questior was that of the position of the nationals of |
... - noutral States, The Drafting Cominjitice had made & distinction between '
LD i, i the position ofneujﬁ'als»in‘ﬁag.‘hbméefﬁrigfqryofbélﬁg‘ércms;zind"that of =
ST neutrals i eccupied territory, . In the former ciise; nentrals were protected
L by normal.diplomatic representition; in the latter cdse, on the other hand, , -
.. the diplomatic representatives concerhed wers pnly accredited to the:
... Government of the oocupied States, whiereas authority résted with the -
T ‘Ocoupying Power, It followed thaf & neutrals in occupied t'e'rri'tcx’ymust",

e

e sl . . enjoy protection under the, Convention, Awme‘ﬁehuals.‘iq'thg’honief o
e ’ o téxjg;'toryfofabclﬁgc;‘rént'thyrdqqiiéd'sﬁch protection if the State whose
© 7 ¢ nationals they were had nio notmal diplomatic representation in'the.
tétritqrymguesﬁon, o e

" \2A Finat Record at 793, Npt':; smgle déiega:té'quesﬁoﬂQd' or challcngedDu Pasquier’s .
. .. interpretatioi of article 4's text, or his rationals ag to why natiokals of neutral States
. -, should receive “protected person™ status in occupied temritory.™ - N

ce M A United States delegate, Mr. Ginniane, additionally explained.that the U.S. did potwant .*_ o

- ‘nationals of neutral States to be protected in ity bome territory; “({}a the Upited States ofAmcric,a aadig. .. . o

~ .. various other countries a large section of the population was composed of aliens who were permaneptly o
- setfled inits tersitory. In the United States those petsons considered themselves as an integral past of the

ST
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. ... «For these reasons, we boﬁblﬁdé;ﬂlat nancnals of neutral States are no§p¢r se:

. ®xcluded from “protected person” status in occupied Jrag,'®
R Persons Protectsd by dnother Geneva Convention, .

Tl T Addicle 4(4) provides: |
.. .. . Persons protected by the Geneva. Convention for the Amelioration of the -
- 70 " Condition of the Wounded and Sick in Arined Forces inthe Field of .
R August 12, 1949, or by the Geneva Convention for the Amelioration of the ~
o ‘Condition of Wounded, Sick and Shipwrecked Members of Attned Forces -

8t Searof August 12, 1949, orby the Geneva Convention relafivo to the - . L

.. Treatment 6f Prisoners of Warof August 12,7949, shall notbe considered --°. - ..
- as protécted persons within the meating of the present Convention. . - R

.0, | This prVision excludes pessons who enjoy protestion uader ong of theother three . - -
© .. | Geiieva Conventions from claiming “protected petson” stafus under GC, Such persops ~*,

" afeexcluded because they réceive différent protections appropriate to their particular . . .

‘ statusundcr other anvfcnxions,.'

G0 s full fitle ~ “Geneva Convention'Relative {6 the Protection of Chvilign. ..

£ Pérsons in Time of Wat,” (anphusiaskded) - suggeststhat “Tihe main objoorof o .

<" Comyention s to proteot a strictly defined éatogory of civilians.” 4 Piotet Commentary ot 1. - "
. 10 (emphasis added). Qoﬁsisteniwiththig‘fiﬂé,‘-aztidé‘@(tg)'éfGC_expressly excludes™ .. W T

" .country, and in hmcofwarwmmwdmpmctxmﬂyaﬂ respocts as Amierican Gitizens;  Their children; . .

S, 0. wewo broughtup as citizens of the Utited States.; Such persons Ind po.need of protectiori undertho. .-

Wt ety - Convention” 2A Fial Record s 794, 'Ths, Drafling Committets agrecd and crafted articlo 4 to remove '

. vty protections from pationals of noutral States only when th oy find themselves iuthe homs.territory of a party’
T ® Most commentators agros with our inforprotation of the phrase “territory of a belligereat State”™ .+ -
o inaiticle 4(2). See, €8, Raymund T. Yingling & Robeit W Ginnan, The Genéva Coiventions of 1949;
46 Am.J. IntTL. 393, 411 (1952); 4 Pictet, Commentary'at 46; Joyos A.C. Gutthéridge, Thé Geneva. .

' Conventions of 1949, 26 Brit. Y B, Ent'L L. 294, 320 (1949); Morris Greenspan; The Modern Law.of Land -

0 Warfure 157-58 (1959); Howard 5. Levie; The Code-df Internationial Armed Confliet 798 (1986); Vanghn .. *
A. Ary, Concluding Hostiljties: Humanitarian Provisions in Cease-Fire Agreements, 148 Mil. L. Rev. 186, ,
238 {1995); Thoodor Mezon, Prisoners of War, Civilias and Diploriats i the Gulf Crist, 85 Am. J. IntL.

w0 o L.104, 106 (1991); John Embry Parkezson, Jr., United States Compliance with Humanitarian Law. - - -

S ; Respecting Civillans During Operation Just Cause, 133 Mil. L. Rev. 31,110,(1991). We hsve discovered: .

Lo e

three commentators who, to the contrary, have suggested in passing that nationals of noutral countries in
" vecupied territory are not “protected pérsons.” See Hans-Peter Gasser; “Piotection of the Civilian
- Yopulation,” in Fleek, Handbook of Humanitarian Law at 241; Gerbard von Glahxi The Océupation of
Eneay Territory: A Commentary oy the Law and Practice of Belligerent Occupation 91(1957); Jordan J. o
. Paust, Judicial Power to Detérmine the Status and Rights of Persons Detained Fichout Trial, 44 Harv.Iof] -
7 LLJ:503,512 0.29 (2003). These commentators provide no analysis in support of their assertions:, -+ .. _. e
i Lo 'Cdndemingﬂle@@ingof“tetdtmyofabeﬂigms&tc,”andwc thus'ﬁnduobasisintheirs.weméﬁts"-t' ' .
oLt fok'quqsﬁoningtbepoﬁsuucdon-ouﬂincd-above. S , : o . -

) 12 L o F.\i%”q-
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| vr £ Rower or of intestional offences which havecaussd the death of one of more persons i
e G, art. 68, This provision appears to preserve the procediiral and substantive bijal ...
. ;tombatants who-are otherwise “protected persons” under article 4. S e

SRR

<y

- categorically excluded from “protepted pesson™. tus under GC.:

. drafted “in order to guard against [the] danger” that “the protection given by the -~

M resumably it should be undrstod to refer ts

-

- lawlulcombatants who enjoy POV status ffom “protected persan” stabis. . Thése factors, -
: mmbmedmmthcmmmatmlawﬁummbatanmgenemny receive less favorable - .. .

hird Geneva Convention of 1949 at 1-7 (Feb: 7, 2002) (conchuding that

. GPW:withholds protections from persons who enjage in hostilities but fil to satisfy I
. ‘criteria for lawful combatancy), might lead one to assume that unlawfuil combatants arc’ T

. GCstext, however, contemplaes thaf persons Who “find themselves” in ocupied -

o j.,"‘té;;itoryvzithm-the,me.aningpf-atﬁox@'4vmayengég-eiﬁar.leasgscme'fommofmwﬁu e

SRR ‘belligerency without forfeiting all of the-benefits dff“px"btegtéd‘pt;;sph”»;tam;g Article .-
... 5(2), for example, provides that “an individual protécted person” detained in ockupied ::
... tertitory “as a spy or saboteur, or as a person under definite suspicion of activity hostile

fo the security of the Ocaying Povwer” does not ffeitalf GC protections. Rather, sk o

t.. el persons forfeit only their “rights of commyinication,” and then only, when “absohits =
Croony, nilitary sechrity 50 requires.”™ ‘Art, S 2). ‘While the seope of conduct contemplated ba‘y-ﬁic:-
... phrase “activity hostile to the security of the Ocoupying Powér” is not entirely clear,’ - -

spies and saboteurs, at least, are unlawful combatants, See Exparte Quirin, 317US.1,

7 3031 (1942), In like manner, article'68 provides that the occupying power “may impose ..
=, the death penalty on'a protected person only in cases where the person is guilty of PR
- "espionage, of serious acfs of sabotage against the military installations of the Occupying '

for at loast some types of ualswful .-

.| GC’s negoiiating record confirms tht a st somé forms of alasiful

bellgerency aronot inoonssten with “protcted person” satis, Théoriginsl draf ofGC "

/(the Stockholm text) did not contain any provision akin to article 5. “This omission

" prompted many delegations io express conoem that s Stats engaged in au armed conflict P
- oroccupation would be left without “sufficient protection against spies, saboteurs and :

©+ traitors,” 2A Fina] Record at 796 summary of stateraent of Col. Hodgson (Australia)),
-7 and that without a provision like article 5, the Convention “would in certain cases .
" -jeopatdize the very security of the Staté,” fd. ‘Such coricerns would not have been raised .

ifthc)migiﬁatdmﬁhadbeqmmdqt‘stdqd wholly to exelude these sorts of unlawful

- ‘belligerents from GC's protections, ‘Thé Draffing Commitice responded to these

concems by proposing anew draft article 3A (which ultimately became articlo 5), The' " -

*Rapporteur, Col. Dy Pasquier (Switzerland) “explained that intermal scourity was one of 7 <
" the main preoccupations of national Jeaders in'time of war,” and that article 3A had beeir L

A

ivities similar to éspioﬁage and sabotage. See,

] .

principle of ejusdens generis, when a general term follows a specific one, the general term should be -

. eg, Norfolk & Western Ry, v. American Train Dispatchers’ Ass'n, 499 U.S. 117, 129 (1991) (Under the. L e

. uiiderstood as a reference fo subjects akin to the one with specific emumeration.”), -

5o | : R Fax3-15.
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~Convention should... . facilitate the Subversive activitics of *fifth colurimists.,” 24 Final -
. Record at 796, Though some delegations opppsed draft article 3A, see 2A Final Record *~ *.

Cat 796-97; 2B Final Record at 384, none expressed the view that it was unnecessary.

exchzdéd»ﬁom‘fpro:téqted'pel_%on;’mmdc.." ,

. Wethus conoludsthat at least some unlawiul belligerents van fall within the

"t .. scope of persons who are “protected” under GC so long as they “find themselves” in

mpiedxemgqrymmmemeanipgof,agﬁgzgzt.‘“ I
: III. Al Qa;eda‘obgratfyés‘inioccupje‘d Irag

' - SURTITE

.

" Wonow tum to the status of al Qaeda operitives capturod in occipied

o ,."’siniﬂaﬂy,m.a&wﬁssionofw;es"cmmmﬁc_zéfé);ﬂw.nniw&gixlgdom'q. o
SRale i delegatostated that the definition of“pmmctodpmom”woadd“comindmduakparumpaﬁng in

o ;- bostilitiés in violation of the laws of wax,” nid urged thst therartiole 3 bo svnded to ensure that © i
R . [elivilians who violated [the Iaws of war] should cease £ bo entifled th b treatment provided e law-"
e biding citizens.” 2A Final Recori it 620-21. No delogats disputed the UK. ’s interpretation of thom - -
‘ S : *:-:'_atﬁcle 3, butuiumatciy noaamndnmﬁg weze made to article 3 mrc,spogisc to the U.:K..-,"s oom:exm. B
croem Numerqus commentators conchude that unlawfid combatants are not per se exciuded fiom

"o . prbtected person” statns under GC. -See, e.g., Albert I, Esgain & Colonel Waldemar A, Solf, The 1949

v, Geneva Convention Relative t5 the Treafment of Prisoners of War: Its Principles, fnnovations, and R
 Dflencies, 41 NC. L Rov. 537, 549 (1962-196%) Rickard R Baxier, So-Cullod Urputvdond
Belligerency’: Spies; Guerrillas, and Saboteuys, 28 Byit, Y.B. int') L. 423, 328 (1951); Frits Kalshoven, -
‘Constraints.on the Waging of War 41 (1991} GLAD, Draper, The Status.of Combatoris and the Question..
1 of Guerilla Warfare, 45 Brit. YB. Int' I, 173,193 (1971). -Same ¢ormmmentators reach this contlusion by vk
" endorsing fhe View, axpressed in tho ICRC's Commentary; that “[c]very person in enemy hands nyust have AT

some statug undcxcmtcmaﬁoml law: bo is sitber 8 prisonex of war and, 18 such; covered by the Third ~ . -

SR PR eheny’bands can be outside the law.” 4P£§&t;'£bmmmary,aitSl;'Seg.ié;g.;,*JotdanIPaust,aﬁ:diciz;l R
4 i Power to Determine the Status and Rights of Fersons Detainad Without Trial;44 Eaxv. L'l L.J, 503, 511- - .
BT 12 &0.27 (2003); La A Dickinson, Using Legal Process'to Fight Terrorism Detentions, Military ~ .
" Commissions, Insernational Tribunals, and the Rule of Law, 75 5, Cal L, Rey. 1407, 1425 & n.92 (2002), .-

., Butthis is cleady not'what ths Geneve Convéntions provids; Many noe-POWs “In enemy hands” will fail -

. I qualify for rights accorded to “protected persons® nider GC, including (a) persons who arexationals ofa -
-State that is not bound by the Convention, sec GG, art. 4(2); (b) persons whio have tiken up erms against
T theircountry of citizeaship, see G, art. 4(1); () persans who bave taken up arms-against a co-belligerent - -
. oftheir country of cifizeuship, se2 GG, art. 4(2); and (3) persons who wore-sat captured iu cither the
" ¢ teritory of a patty to the conflict” ot in “oécupied terrt 0ry,” see GC, Pact T, Sectionis I-IIE; supra, af 5,
' The commentators who endorse the JCRC Commntaty make no effort to reconcile the Commentaty’s o
. .. aspiration with these undisputable exclusions frorn GC's protections. So while wé recognize that at least -
. Some types of unliwful combatants can have “protected person” status under GG, :we reject the ICRC*
demméenmry's‘mischax‘ncteﬁzaﬁonotfarﬁcle. Lo el L -
NS discussing “al Qaeda operatives,” we-refi not only to individuals who are formal members
+ of al Qaeda, butalso o those who have associated themselves with that organization.and arc fightingonits -~ -~ . .
bebalf. Gf. Ex parte Quirin, 317 USS. 1, 37.38 (1942) (“Citizens who associato themselves with the .

C L uilitary.arm of the enemy government, and with ils aid, gidasice and direction enter this country benton - . -~ o e
" - hostile acts are enemy belligerents within the meaning of the Hague Convention and the law-ofwar™)..Que. ~ .- i
! - - analysis would also apply to members or aasociates of other tesrorist organiz4tions that are sufficiently -

4o Fiad-1
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. A The Inerpretive Problem

- oqcupiedtemtorylg‘notto-say.th:gt'alluhlawﬁucombatantstcapumedinhaqéaﬁdin .

Voo ";”.-Tos‘ayihatatléés;soineﬁnlawﬁﬂéeinbatmsfj’ s may be “protected peiso : ns”in,','{.‘

v

"+, Whether such trroriss posséss “protected porsont taus then. oy g Eo oA

. My fall within the scope of article.4(1), which confines such status to “thogs who,ata <

"_. 4 ’ givenmom_t'mtgndianmannqwhabopva,ﬁndMera;inthccaséof.'.. :
o ‘occupation, in the hands of fan}.. - Occupying Power of which they are nof nationals.”

.","HA‘rt'icleA"s_usie of the phrase “find thqmsc'lv&e”'"is,some%ét wnusual and creates . .

’ m ambiguity in the fext. Some have read this phrase broadly, to includs within the, -
- “protected persons” described in article 4(1) alt persons physically present in accupied |

cd .

i :eg,;:ﬁ_;m;‘;~.th&msctvq,s"indoczzpied-,t@uifory-a,re simply those who “are”. in occupied:tarritory, andal e

TR

, Teading of “find themselves,” it is not ttie.only, or even s particularl

. hat phrass. Had article 4’ drafters intended this meaning, they could lisve readily -

S
. Ml o the cirumstanies that lenve tho prsons iy queston in s aids of

Y Mhikcoimse of events”, Funk & Wagnalls New Standard Dictionary of the English
s { « - Longiage 923 (1946) (defiriing *6ind” as *to discover or mcet with by accident; chance.

. s ey it il o s hr iy o e
Yingling & Robért W, Ginnane, The Geneia Conventions of 1949,46 Am.J. nt’] L, 393, . .
"o 411 (1952) (implicitly taking this positicn). Under this interpretation, those who “fad '

1

e e Qacda Opératives in occupied Iraq would be “protected persons” under GC twless they . .
i ““fall within article 4’5 limi-tedﬁaﬁonéﬁty:oxéiusidns. “While “are” may be a possible- .

‘ :"‘v“ﬁjg‘ijs‘efmimry.;Sea, afgn;AﬁoV;‘Commander"BraéfqumForbeinthe'Wg;gt'.BqnhTZQ LLM. .

" Algtcfnaﬁw;ly, the phrasc “ﬁﬁdi-ﬁxexﬁgélvo@s"’. can be ma;i.x‘xioxe,'nkvz‘r,r'owl‘}(@quug’gfcst ST
ement of happenstance or coincidence; and to conhotea lack of deliberate action AT

. -ocoupying power, This reading of the phrase is bath commion and natural., See, e.g, 4 .-
= Oxford English Dictionary 224 (1933) (defining *“find” ag “to come upon by chance orin

. 139,152 (1990) (concluding that ““protected persons”. ., embraces .. ‘el persons found . .

obyious, reading of 4

oo conveyed it Mthtmﬁiholozg‘yfagsﬁmglemndbieﬁfax than the phrase f‘ﬁnd.thﬁmgelves;“f A

- upon; fall in with). On this narrower reading, al Qaoda operatives inoccupied isgdo .

- not, as & general matter, “find thcnix'selves?fgiiz.thgt;‘c'ounﬁy-fsuch persons are in Irag-as
willing agents of an internatiosial terrorist organization engaged in global armed conflict

. hardly be attributed to happenstance or coincidence. - -

v

. "'c‘onnvoctcd toal Qaeda that they maybe deemed partlcxpants i its atmed conflict against the Unitbd States, - ‘
: as well a5 to members or associates of tetrorist organizations that ate not so connected to al Qaeda butars - et
"' separately engaged in'global armed conflict against the United:States. For purposes of ﬁns opiiion; we.do, e

o Dot attempt to articulaté & precise test for identifying

such associates or organizations.

f N ~against the occupying powers, Thtﬁitpmcnce,inocc.upiedte;ﬁtory; accordingly,can . ..

5

P

 15~-; _ S ,?17;'5'\7
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[ particular flight), it is acciderital or co-incidental at léast in the sense thatit results from. .
;- . factors unrelated to the hijacking. - This reading of “find themselvés™ closely corresponds: .
T tothe pesition récognized by-one I}isti_éébfihglsrgcﬁ'Suprmng_ Couzt in Affo v, B i
-y Commander Isrgel Defence Force in the West Bank, 29 LL.M. 139, 180 (1990) (Bach, J., '
"o+ i} coneuming in judgment) (acknowledging that those who “find themselves” jn occupied - -
. ¢ . temitory could be limited to'those who have “fallen into a situation whete against their - - -
o will they find themselves in the hands of one of the parties to the coriflict or in thehands™ .
: . - .ofthe occupying power; whereas people whio subséquently penetrate into that temritory . ..
o - awith malicious intent are not included in that definition”). It has also been suggested by
e 17 et 1éast one cominentator, seé Brian Farreld, Israeli Demolition of. Palestinian Housesasa -
e Punitive Megsure: Application of Internatianal Law to Regulation 119, 28 Brook. J. Int'l .-

w0 1Le 871, 922 0,384 (2003) (oting the possibility that cértain persons inoocupied tervitory, -
Ve ; “‘find themselves’ in the hands of the OcCupying power as contemtplated by Article. o

PAETIE ;‘Althqq'gh,a!rticle‘\é-fcanbetegd to exclude al Qaeda operatives fromi the class of = . G

P g protedted persons,” we must ackiiowledge that artiole 4'could alio b read tofnchide. . -

i .. .u.such persons, This ambiguity, dnd GQ’s.morc-g@’etalﬁihtfe'to specifically address the -, - IR

Lt ey, o Statusiof intematiopal térorist of anization operatives in occupied territory; aremot’ . Tt o
surprising. The Geneva Conventions were drafted at a timeé when conflicls between :

Uil engaging in transhational wark. GC’s ‘Stété#cén@i}:‘bricniéﬁoﬁis'élqaﬂy teflectedin -1 '
o ?  puiots T, which liits tho applicabilty of the Geriova Conventions o rmed confliots ~~~
w45 between States, and occupations of the teixitory of States, that have either ratified, or else =~

- .. accepted and applied, the Conyéntions, See sipra pp. 4-5.%! S e e

o - ”As we.mﬁed, Article 4 extends “proﬁecﬁed pemo ."n"?'sb;gﬁ's to all “thiose ‘vi{ﬁo.‘a;‘izgiven",' n moment. .

SRR and in any manner whatsoever, find themselyes +«vin the hands of [an} ., . . Occupying Power diwb’icfx
", theyare not nationals.” The prepogitional phrase “ata given moment and in'any manner whatioever” ' - sl
* modifies “find themselves™ and therefore has no, application or relevance to persons wbodo mof“find . - . a0

g mwmmwcfdoesmtmfommexpmd,Wmsteaddepmdsupoq&nduhmdby“ﬁnd T

. f T tiwntselvee.’-"Accordingly, wcdonot,bclievc.thi; prepositional phrase provides mcaningﬁllgmdam:em :
R "Ch:mgiﬁ.gbe‘tweéntbgbtoadandnaxmwread@ngsdf“ﬁgdtheq:sclves." L e
P 4”.Tobe'me,conhnon‘i:ﬁcchofGCconmxp ‘}i;estha_tasmtcad&nén-sﬁtckétofscanengagef

. .inan drmed conflict “not of e international chatacter” that occurs “in the territory of one, of thi High

Contracting Parties.” See Geneva Conventions LV, art. 3, But common asticle 3 ¢onfirms that there was

" - mo conlmplation of no-Stal tevuitexganiziions carying o1 8 global war. I cstablishes minimal - """ e
j.; . protections of humane treatment for persons involved in conflicts purely internial to a State, such ag cvit - . co
S wars and related domestic insurgency movements, See Memorandum for Alberto R.-Gonzales, Counsel to *

. '.‘16‘ S P -2
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*+" ° Because article 4’ application in this context is ambigugus; we tum to other .~ - .
* . sources for interpretive guidance, See Eastern Airlines, Inc. v. Floyd, 499U.S.'530,534-,. -
Lo U35 (1991)(pmwdmgthataltboughu'eatymtexpretahon‘%egm{s]wﬂhtbctextof the " | -
PR freaty. .., [o]ther gene: lnﬂ&c'ot‘construcgion,mAy,;bdbmugmvtoboa;on'diﬁimutor:K E
Co T ambiguonslpas,sag'es”) (intemal quotation marks and citatjons omitted); Vienna - o
- Convention bn the Law of Treaties, opened for signapire May 23, 1969, art, 32, 1155 . -
- JAVT.S. 331,340 (“Recourse may be had fo supplementary meass of iterpretaion.. . |
o7, todétermine the meaning whep [textual] interpretation according to article 31, . . leaves
", % thomeaning ambiguous or obsoure... ") 2 Resortto extrinsic soufoes is especially ' - .
'~ appropriate where, as here, ambiguity results from changed or uriforeseen circumstances, -

" dirlines, Led. v. Toul Yuan Tseng, 525 US. 155, 167 (1999) (quoting Air France v, Saks, I
" ¥ 470U, 392, 399/(1985)) (emphasis added), See glso Rocea . Thompson, 223 US.317,

- 331-32 (1912) (observing that treaties “{like other contracts', ;., are 10 be readin the light .. . * . |

S '-;ofﬂ;gicopdiﬁans:and,ciren}mtanme;gisﬁngg_‘ﬂm time thoy were entered into witha < * ;- -
- l wéwto cﬁ‘,é;ctingthc}ij_ecfs'apdpurpos‘espft;ieStatds'thﬁré:byvcontacﬁug”).‘_?:’ T

B GO Benefus-Durdens Piiciple

s We ﬁxgtcbnsidéxa;ﬁc,ilé,4"s=text_i1a1'ambig11ityin'l_’iéhtiofthél.objéqts'and;émposés;'. R
o 1 of the Geneva Conventions, includi GC. Itiswell éstabﬁsi}ed,-lbéﬂzinU;ﬁted_Statcs.

-5 7 and international practice, that interpretations of ambiguous treaty textshould, if possible; T .
- dccord with such purposes. See Ro¢ca,,223.U.S;,_at-331é32;.V§¢mha, Cenventiononthe . . |~ -
“"Law of Treaties, opened for sigriture May 23, 1269, art. 31.1, 1155 UN.T.S; 331, 340, -

" (“A treaty shiall be initerp reted in good faifh in accordance with the ordinary mesmingto’ o -

jNY

e debaw&ntmc\wwmwmwmemmmfwnfmzwmmwpmwwmn e
Lo ppnﬁgéw,youpahambj'dom" ic-context:. See, e.g,2BFinaIRecardat325(reoctdmg g Boviet -

: 10 al (X ! ! 23 (Jan. 22, 2002). Courts also frequently rely on'articles 31 oo I K
oo -and 32 1o interpret treaties. - Sez, e.g., Aquamar, S4. v. Del Monte Fresh Produce N.A., Inc., 179B3d1279, "~ i
e i 1296 n40(11th Cir; 1999); Kreimermas v, Casa Veerkamp SA. de C'V,, 22 P34 634, 638 n.9 (5‘1‘1’*@1‘:?43."*" e 3

L 1994).

U AN : | F'\l%?\oi
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- be given to th terms of the hpéatyin'their'cdxitem‘and~i}z the light of its objectand
© . purpose.”) (emphasis added).” One object andpurpose of the GeneVa’Convenﬁgns.isto ’

" ocoupied teitory, if thiir representafives have Tjobiod o bude of the Geneva
Convention'system. - S L '
Yo 'Ims“’bcneﬁts-burdens dens” pﬁﬁéipleﬁﬁdémM'expieséons'inthp téxfsofGC. For

T : bXanml,e,_a.Iﬁcl.e 2(1) of GC limits the application of thes Convention to armed conflicts: -

ST power will be “bound by the Convention” with regard to that “Power,” Articls 2(3)"
wE ﬁlrtherstatesthatlfoneofthe “Pdﬁ{émihﬁénﬂ;ict”is.anQn—partyto‘QC,-’the“Bdwm SIS
et whqaixfcpéxﬁas=ﬂiewto.8hall‘:mainbom by it in their mutual relations.” Thisprovision = - .
LS contemplites thatevﬂn.Whén:signatpri&s,mgi non-signatories fight together, signatoties

" owedutied undef GC ouly to other sigaatories, of fo thoss “Posiers™ fhat have agreed to -

S R -accépt and apply the Coﬁvenﬁon.f'Cégrqmphbxﬁcch(S)mékmcIeartpat, though'the - .~ ", . -
I dijaﬁe;ig-ofﬂquenzifa,Convénﬁonsidid;not insist'on the formalities of eaty signature . . -

‘.« = .. andrafification, they did ingist that a Warring “Party” must aocept the burdens ofthe,

s '.;"'W-'_i,:.'_';Qqn‘yenﬁons‘, evenif somewhat inforsally, in order-to receive their benefits. - I

L U The benefits-burdens principle also finds expresgion in article 4(2); which R4

Co L provides: “Nationals of g State which is siot bound by the.Convention ate not protecied -

b}'lt”'l'heICRC%OﬁcmlCommmtazysmtesthat artiole 4(2)'s'exception'to the . . - T

S delnionof proited person st 41 o Mrvis” and an “umecsssy. o
":f.add-itién”thatfoll_ows naturally from articls 2(1) even in-the:absé ce of article 4(2). See =~ . ..
T v 4 Piotet, Commer ' '

entury-at 48i “Whether or not this is thie, drticle 4(2) makes this much
.+ .. Chear petsons in occupied teritory, inchiding thosé who commit hostile dots there, are - .-
SRR ?.;.2-'.‘,#ﬁt.ﬁm@wdpmm‘“ﬂdﬁfﬁﬁ?iff'tlie-sta.tﬁ,fha%t@fﬁ@wﬁh@h@m formally - - -
B '-’I‘his'pxiqqiple’étands\:outwith?cla;rigy'againstthc'backgrqmd of GC’s otherwise S
LT veryboad reach: Rocall that GPW limits POW status, and'thus the benéfits of GRW, 16~ -
¢ o lawhut combatants of armed forses and related orces of Stitssthat are ptic o e R

LT -.conflict and have ratified GPW, and thus:that have accepted obligations regarding the

~+ conduct of armed contlict,” By contrast, GC casts its.net much.wider; extending - PR
.. "protected person” status in decupied territory to peérsons who have no conriection to the |
D atmed conflict (such as nationals of neutral States) and thus who have no obligations o
.. xelated to the conflict; Even in the context of GC's expansive application, however, the -
¢ drefiers were careful to exclude from “protected person” status individuals from States .-
" that had not signed the Convention or otherwise accepted and applied its provisions in the

w30
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" - Gonzales, Counsel to the President, zrid William 7 Hayn, neral Counsel, -~ © o T
. - Departmént of Defense, from Jay S. Bybee, Assistant Attorney.General, Office of Legal - - -

. Cblmsél,',Ra: Application of Treaties and Laws t0.al Q'(iedd and Taliban De;airzqgs‘a_t 10 .

e o(an22,2009).0 T TE e T

. In’sum, irticles'2 and'4 reflect the Ginoy '
who engage in transnational armed conflicts do nof receive thé benefits of the -

... Conventions, iti occupied tertitory or otherwise, if their representatives refuse to‘accept

" would bo the only catitie cabable of engaging in  transnational drmed confict, sl fhat
i+ denying “protected person” statug to nationals of non-compliant States would adequiately-
"' ‘ensure that al warring eatities. accepted GC’s burdens before receiving its benefits, - . -

P Biitfhe;

assumptlon ﬂm pmom would onlybe ldannﬁed with States ~becayse-

the unprecedented cantext of a global armed o

Pl ~ TIRERAR

. States are tho onby entities that tako part in transnational conflicts ™ does not hold trug-in

nflictin which the armed forces of a non-

: * State terrorist organization attack a State in tmntory occupied in connection with an

Haynes IT, General Counsel, .~

T e s o undamentsl prncipls o addess i ambigity n sl i .
- unusual! In the coxitc'xt;of the law of armed conflict, interpreters faced with changed or

- umexpécted circumstances have not Liesitated to resort {0 a treaty’s fandamental pmlc;ples S
< 1o avqicli‘"anomcqmexmal reading of 4 ﬁ'eatytermthat, renched from it erigin ples

PN

* This principle would apply even if the eatit that fose ook accept the burdens of the Convention

a _""is'Grbcconm actively intertWined in the armed conflict between the signatory States, See art. 2(3) o
- (providing that when 4 “power in conflict” is rict a Party, the Powers who are partics remain boupd by’ oo
only in “their muual relations™); art. 4(2) (providing that “Natiobals of a State which is not botnd by the' "

Convention are not protected by it"), -

. m': | I “FQIE'll

aConventions’ priﬁcfple‘ﬂiatfp&sdm-. v

ey

e
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context, might lead to a concluswn that dow violence to thie treaty’sobj et apd. pulrpose;_‘ .

For example, when the Alied Powers ocoupied Geemany aid Japéa at the end of

. .And they have done so even when construing treaty text far less ambiguous than arficled; -

- ,' :théi'Second World War, they di ‘not apply rules of belligerent occupation set forth-in the .

e B ga eg. RY. Teanings, Government in Comzis.';ién,:ﬂ Bnt. YB.

+ Hague Regulations ~ and in particulsr the duty to “respect(], unless abgolutely prevegted, -
.. the laws in force in the. country,” see Hagus Regulations, art, 43 — that were pretiised on. o

- fundamental assumptions that did riot apply in'those contexts,2¢ Similarly, followirg the
- end of active hiostilities in the Korean War, the United Nations Powers declined to - -
 repatriate POWs who féared to retum to their Countries, even though article 118 of GRW ‘

", staed that POWs “shall bo released aid repatrinfod without delay after the cessation of -
. activehostilities,” and even though article 7 of GPW tmakes the right of repatriation non- -

+ Waivablo. The United States arid others supported this conclusion based on the -

fundamental purposes underlying the Convention. In 1968, the Privy Coimeil declined

... to extend POW status under GPW to nationals of thé State that captured themevenr ~.: = - .
[+ - though article 4. of GPW contains no such express exception % This conclusion, whichis - " e
f 1w . generally approved by commentators,*” was premised on the view. that the fuddamental -~ - <

IntLL. 112, 13536 (i945)

"> {boting that the assumptions of the Hague Regulations. converning the noed to profect the sovereigaty of . "

’ - the legitimats government of tha upwdmmwmdthainhabimnhofmcm ’ mmxymmbeing

o §XPlolted for the prosecution of the ocotipant's wat.~¥eére nof served by spplication of ths Reguilations to

Lo i.??f‘?‘ipiﬁd(}many.and‘c‘oncluding'that,"the‘wbolé'.misbn'k? , on i , S
| abs cizcumstances of the'Allied occupstion of Germzauy, » 20d 16 attempt 6 apply it wouldbea - .

“étre of thé law of belligerent pocupation fs

- - - Srprising that Internatione] Eaw . . : should ot be fully equipped to'deal with an eotirely” -
oo

situation” following post-World War IT ocoug ationg.);.

. ®Sie eg, US. Deptof State, Memorandum Re: Legal Cansiderations Underlying the Position
of the United Nations Command Regarding the lssue of Forced Repatriation of Prisoners of War (O¢t. 24,

B '1952); Howard 8. Levie, Prisoners of War in International Armed Conflict, m59USNavalWar Coll;cge

.. ntervational Law Studies 424 a97s).

T public Prosécutor v. Ole Hee KOK. [1968].‘2 W»LR. 715, 727 (2.C) (conchldmg that GPW :

e “does not extend the protection given to prisoners of war to nationaly of the detaining power”).

7’._5’?(3 Ten Brownlie; Law of Warf-—('}enqva Convention Relative to.the Treatment of%qnm'of

Far, Articlesd and S-burden of, proof on issue of protected status-status of nationals of a personowing ¢
allegiance’ to the detaining power, 43 Brit, Y B.Tn’l L. 234, 235-37 (1968-1969); R R. Bantes. Noteound' - |

* Comments, The Privy Council on the Qualifications of Belligerents, 63 Am. J. o'l .. 290, 291 (1969);
" GLAD. Draper, The Status of Combutants and The Question of Guertlla Warfare, 45 Brit. Y.BInI’lL .

'173,193-94 0.3 (1971). -
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. .- PWposa of the Convention was “for the pipfoction-of the membezs of the national-forces - .-
¢+, -Of each against the othrer. - T o

s twice read GC article 4's definition of “proteotsd persons” to inchide within the class S o

.

Hianifest apachronism.”); W. Friedmarin, Thie-Allied Military, Government of Germany 61 (1947) (“Itisnot.. | i
el M ' _ [ ); Adamn Raberts, What Is a Military . .. e

L.+ - Ocoupation?, 55 Brit. Y.B. Int'l _L_.‘249,’?,6‘97‘70361.9‘84)T(ci:ﬁi;g‘-1é1iﬁﬁ;'géi;l_x':dFﬁodxi}an',apprdﬁng!y);'. o
;.. Gehard vor Glahn, TheOcicizpatior:"ofﬁfrzemy‘ﬂ'&ﬁitoiy;X"Cgmmenmy of the Law and Practice of, .

|+ Belligerent Occupation '

", Cermaiy ... 7, )

.
LR

. v+ Finally, itic International Criminal Tribihal for thie Fordior Yugoslavia (ICTY™) .+ & -0 -

281 (1957) (Hlagus Regulations “lost theic applicabilsy to the Allied occupution'af « . 1.

an | O FI»-2
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~ of “protected persons” nationals of the party to the-conflict in Whose hands they are - -

. found® TheICTY tribunals reached this conchision, despite articls 4°s limitationof .

" “protected Derson” status to those whe find themselves in the hands of apower “of which-

- they-are not nationals,” GC art. 4(1), on the basig of‘GC’sﬂfundamantqlvpmpoé'es;-a AR
" soures of interprotive: guidance, the ICTY tribugals oxplained, that was appropriate to - -

T acw 2 ¢ sssumptions, In Tadic, for -
47 example, an ICTY Appeals Cham ber noted that GC'was drafted when “warswere - -
A primarily between well-established St&fﬁ&”.ahd'éonch}dﬁd,hasgyd'pn GC’s “object arid :

 purpose,” that its State-centric tornus should not be applied woodenly in unanticipated

. v.f‘msiemintet-éfhﬁic-aimed,conﬂicts'mh‘as,th@m the former Yugoslavia.™! Bven. .
0 . morerelevant for preséat purposes, the ICFY Court noted that in: such changed = - .
el cumstances, “ethnicity may‘becoma-detcnninajﬁye of riatiogal allegiance,” dnd that -

LT '-Jddgement,-lsjuiy-1999,é;;155.?2'. In stiort, ZTadic looked behind G art, 4's nationality
SO »é . - Criterion to find a ctiterion that boﬁerservegi,GC?s.objcctandpmposﬁ when appliedtc . . .
Lo ,-;,il,x.l.foréseenchcumstaxgcgs, A e I e
R B O determining whether al Qaeda operatives warrant “protecied person” statug in. ...
| occupied Iraq, it is atleast a9 appropriste,as iny the cases described sbove, if nokmdre so, .. . -
S todook o the;fupiqm-ental-principlw’tmdalyin'g-GC to-deterraing how & genuine textizal o
“1 'ambiguity in article 4 should be ms‘c}IVed"ixi‘a;c'dn%eit'Whony outsidathqubn,templaﬁon of oL
GC’s draftera. ‘Our recourse to thesé fundamental principles suppoits the conclision that, Sl

;i With tho caveat addressed:in Section D'below, al Quodd opeiatives captiyred in ocoupied . -
. ',»-,.i:\;Iraqlac;l'c_“pmtect.ed‘pcréon”‘r‘s.tzml'smd;i{(_}c.,‘u-',-~ SRt e e R

R O - Prosecutor v, Aleksoviki; Case No.i IT*QSA*VI%APWQMB@MBMWM% 2000, - .7
~‘_ﬁl'51-52,‘andin1’m;s-é¢ytorv. Tadic, Case No.: [T-94- -A, Appeals Chamber.. nent, 15 July 1999, - -
Y9 163-70.- CF Flores v. Sotahern Peru Co a‘Colp.,343 F:34.140, 169 (2d Cir; 2003) (poting that -
. + although the actions, of the xmmmﬁmdmmwy‘mmmmm itisnot . .
. “erpowered to create binding RONNS OF customary intemational law’); Statute of the International Crimninal -
* Court for Former Yugoslavia (as amended through May 1 9,2003) (limiting ICTYs charter to prosscutions

T SR S

T M Prasecutor v, dleksonski, Case No IL95. 141, Appeals Chaiber Tudgersent, 24 Mar. 2000, °
B 131-52; see also Prosecutor v. Tadic, Cose No,;: IT-04-1-4, Appeals Chamber Judgement, 15 July 1999,
SR 118 A Ot e o TR R T

. Prosecutor v, Tadic, Case No.: I'I‘-9;iji—A. AppealsChamber Judgcmznt, 15 July 1999, Y16, - .
- P Seealso 'I’heodarMemn, Edttnnal(‘)onnnent, aam'ﬁcation of Armed Conﬂict in thé Former . _ .
Yugoslavia: Nicaragua’s Fillowt, 92 Am, J. Int, L, 236,239 (1998) (“Bnforcing [article 4's nationality- -

T F123-23
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.. GCs Foouson Protectig Ccens d Pirmarins Residenss *

’ Waneﬂwns‘d“th"amb‘gmtymamcleAthghtof tho legal landscapé agﬁ.nst SR

o 'A'\irhiéh:GC'Was negotiated, as well as the negbtiation record dtself, See Washington v; -

'

Vashington State Conmercial Passenger Fishing Vessel Ass'n, 43 US. 658, 665,45

© =+ (1979) (emphasizing the historical background against which the treaty at issue was . -
- signed); Chan v. Korean Air Livies, Lid,, 490 U.S. 122, 134 (1989) (stating thet a treaty’s’ -

L negotiating record “may of conrse be consulted to.elucidate.a text that is ambiguous™); - .

B . -

“i s andinhabitants 3 -

. cnactedby th Occupying Porye “liall ot comi nto froe bors they havebeen. - .. -
*Published and brought to the knowledgo ofthe infiabiiants i their own inguago” To

e Vienna Convention'on the Law of Treaties, opened for signature May. 23, 1969, art.32, '

1155UN.T.S. 331, 340 (providing that the “preparatory. work of the treaty” may be

' consulted to resolve ambiguities in a treaty’s text), ‘Thesg sources suggest th,?t‘:the A
. ‘protections that GC provides for some unlawful combatants in occupied termitory were- - . .
" intended primafily to protect titizens and permanient residents who participate in popular; Lo

- fesigtance moyements ~—persons who as a general matter arc not stmilarly situatéd to -

members of an intetnaiional terrorist organization engaged in global armed conflict e

" sgainit the ocoupying powers, -

 Pre-GCinteinptional law focused on the oécupyisig powér's duty to protect tho

- cocupiod temitory’s ciizens and irhabitants. 23 distinet fhom other groups. The preamble .

4

ot 1907 Elngue Rogulations (whicki GC expressly préserves, see GC sit, 154) deolaged™ ™

that “the inhabitants” remained under the protection of the “principles ofthe Ity of ,

‘nations as they.rosuli from the isages established among civilized peoples, from &323%4 L

.. ~ofhumanity, and the dictates of the public conscience,” Hague Regulations; pmbl . . e '

-~ SubSequcat intemational law retained this general focus, Forcxample, the London. .~ -~ ", -
+ Charter for the Nuemberg Trials considered “deparfation” o be 3 war crime, and legal .
- -attionsunder that instrument - including judgmients of tho International Military Tribunal -
" “at Nuémberg - were used to punish actions directd.at the occupied-country’s citizens

""""
¥ .

" GC derives from ihis traditon. Axticlo 65 of GC spécifies that penal provisions T

P 4

1

'whole or part of the. . _ -

-5 like mianner, GC requires the Occupying P vier 1o ensure the food and medical supplies PRSI
o “.Q,fthePbpuhﬁoﬁ”.(a‘xt-SS)Q-Hta»enmiravxe‘liefscbemmif"th leorpatof ths . >~
.. population of an occupied territory s iriad equately:suppliod™ (art. 59), and to “facilitate - - - S

. . thie proper working of all institutions devoted to the care and, education of children” (art. . *. | -

0y

et .

* The focds on protecting citizens and inhabitants was ovideat, for example, in the definitions of

, ; the crime of “deporting civilians” that emerged from United States v, Milch, 2 Trials of War Crimipals . =~ Lo
+ Before the Nuemberg Military Tribunals 353 (1946-1949) (the trial of Field Marshal Ethard Milch). The . - |

o T F1an-a4
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_* 50): Each of these provisions suggests obligéﬁoﬁs focused on persons :iv'll;o constitute'the
. .. Ppermanentresidentsoftheimrea. . .. 0T e T

oo Asimilar fochs underliés article 5% express protegtion for “spies,” “saboteurs,”
:and “person(s] under definite suspicion of activity hostile to the securityofthe © . ... .
L7+ - .Oceupying Power.” In'thei‘rdvautpréparato#es;thc(}d;diaﬁemassumgdthatﬂie‘ } '
b protections they conferred on certain unlawfil combatants were for local citizens or ‘
“ . . +: .. permaneniresidents who engaged in getivities hostile to the occupying power. For .
© e - example, in describing article’s; the Conimittée XIT Report said: “In occupied territory, ths
+ fact that a-national of the Occupied Power harbours resentment against the Occupying -
* .- Poweris likéwise'insufficient {to. deny rights of communication under Article 51.% 2A. .-
- .. Final'Record at 815,. Similarly, the Soviet délegate asiumed that protected unlawful ~ . #'
. .. bombatants in occupied territory were “citizens™of the.occupied country. See 2B Final |
' . ;. Record at 379 (“I would like to dsk the originators of arficlo 34, and those.who light- [
"..o. . heartedly support it, whether thers is in the whole world & country whose citizens would -
i . beloyalto the Ocenpying Power. )™ - KPR VN R
. ..~ The protections for POWs ity occupied tezritory conferred by GPWeceonfirmthe = = . - -,
. ... Geneva Conventions’ focus on the citizens and permanent residents of ocoupied textitory,~ *
, .. as:opposed to-international terrorists. GPW extended POW status fof. the first timeto L
e dle

{mlembers of . .. militias end membérs of other volunteer corps; including those of | ¥Fe w i
. ‘organized resistance movements, belonging to.a Party to the cbhfﬁ@tag&-;zpmﬁhg»iﬁ,q; S
:;91§I§§g|19.theix-qvv‘g territory, even if this territory is pccupied,” p‘tos"idad.t,hat-.gbcygatisfy;;*‘:}t;. LR
the traditional criteria for lawfil combatancy. GPW, art, 4(A)2) (emphagis afided), The. R
drafters.of GPW-included this provision to confer futur protections o some (though ot 77 Tr ¢
all).of the actions.of resistance mévements like those that foight the Nazigin cccupied ..~ 4 .- T
tertitory-in World War IL> Inarticle*i(A)(Z}.’sﬁégdﬁzi@ng};istbry,;,thc,@@legm's Loy T
" Understood and assurned that the militia and volinteer corps gutitled to protections - =" -
"7 “oééupied territory were indigenous resistance movements Gomprised of ¢itizens, oratthe

. very least permanent residents; of the occupied countries.®® Andin the debate over the R

LR

o > CLid a379 (satement of M Moiogo (Soviet Union)) (*Nor his this atipulation say bearing” -+ -
i TS whatsoever on members of the civilian population of occupled territories suspocted of sctivity bostile th the - -
o o State) (emphasis ddod); 4 (“What as beensaid sbout alien national of i enemy Power who maybs. -
tsou o, inthe territory of a belligerent is even more applicable 1 the civiliin popiilation of occupied territories.™y .
+.. ‘(cmphasis added). AR o e CoRREELT O e
S u *.See 2A Final Record at 562(a Comumitive Report described the protections accotded by article "
e - 4A(2)a,s"animpo;taptimiovation,;awhichhaﬁbocoipc"wqmaryhsarcsultofm‘eexpcﬁm ofthe ~ -
. - Second World War’); Commentary, IIF Geneva Convention Relative to the Tréatment of Prisoners of War . .
ST 58 (Jean S, Pictet ed., 1960) (“[T]ke term ‘resistance! . .+ constitites a clear réference to the events of the
*+  Second World Warand to  resistance, movements which were sctive duting that conflict.”); Levie, .-
- #upra, at 3940 (“During World Wat It so-Galed resistinco movemonts sprang vp or were icated witkin
<. the fexritory of most of the couniriés occupied by: én encmy, whether the occupation was partialor total It .
. “es vithrespecttothe status of menibers of thése ypev of resisance mavemenis that tho 1949 Diplomstic
" Confoteaco was attemptig to mabo provision.) (emphasis added). - . .
S ¥ See eg., 2A Final Record at240"(des¢ribiﬁgﬁzcr¢maﬂm-ofm.Cohn(Denn;ark)thgt ST e,
¢y “Civilians who took up arms in good faith for the defence of theircountry against an invader shoudd-n % - S
have the benefit of the protection accorded to prisoners of war,”) (cmphasis added); id. at 241 (describing -
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GEW Conveation, numerous participants exprisised synipathy for combitants fighting the

e Occupymﬁ pdwer for ieasons-of “patriotism” —a term that can only be‘aséumed toreferto

-citizens.”” Tn short, both GPW and GC contemplate protections in occupied territory - - o
'+ primarily for Jocal citizens or-permanent residents. ‘When such persons fight on behalf of ;
. movements that respect the laws and cugtoms of waz, they receive POW status, see GPW,

arts. 4(A)(2); 4(A)(6); those who do not respect the Laws and customs of warreceive - - ;

'. ,:‘*‘prot@cte'd person” status under GC.

I sum, GC’s drafting history, read in contéxt, shows that GG was dosigned tg .

" confer “protected person” status primarily on citizens or permanent residents of Gecupied .

territory, whether unlawful combatants. or niot; but not ot opératives-of an intemational - -

..., . terrorist organization who are in octupied terziiory ag partof a-global armed conflict. It~
L <+ is natural to View citizens and permanent residents of occupied tervitory 23 pessons who S
.., /“find themselves” in the hands of the Occipying Power, and the resistance activities of . .
“. ... l¢itizens'and permanent residanits aré most clearly within the contemplation of the Geneva -

. Conveations.™ By contrast witt'a aveat noted directly below, mesabbrsof an - -
. " international terrorist organization in occupied ferritory t6 attack the.occtpying power drs - - -
. Slearly-outside,the cors concern of GG and are difficuit to, chatacterize a5 persons who . -

. "~ "“find themselves” in-ocougied tefritory; especially sinca the conforral on them of - .. .

.. Btotested person” siatus wiould creats tension with this Géiiova Conventions’, . -

* fundamental principle that warring entities must accept the Conventions? burdens iﬁﬁﬁi@;f& R
f.‘t':’;}"glaim‘tl_icirbenbﬁtg;- o o Fe e b e e

e

.. D Iagid] Qieda Captiredin Occupied Trag .

. The atalyss this fa suggosts thatthe aipbiguity in-asticled should be resolved by -
>xcluding al Qaeda terrorist operatives found in occupied Itaq,_fgom%fpmtéqte&,pcrscn”- A

" the remarks of Mr Larwale (Frasice) a8 having “rosalied be discus iéns ori the subject of thi imiportance of

resistance movements which had taken place & the Conferenico of Govermetit Expeity”) (euphacis addedy; . = °
. i‘il‘“v.z“z(d‘*mmﬂgm.Pcsmazeglod,(@m)vﬂswgingthat'tﬁe:wm"‘mpmﬂgofaresism;oc;

movmwmmcmdeaiharﬁmm)mnatmmiwﬁm&mmwmqmuonomﬁaw,m e

-+ not poliical, moveiueats”) (cmphasis sdded); id: ot 426 (summarizing Geners) Slavin's (Soviét Union) + -

. Temmarks that “[oivilims wha took up armas fn.defenco of tho libexty of thetr: country should be exititled to
[, the'sime profection as members of armed foroes”) (cmphasisagded). - 1oL :

¢ " 2 Seq e, 2A Final Recird at 242 (déscribisig thorcmarkaofGenamlSkIyamv(Sovxct Uniou) as . *

‘- gradally established discipline (cophasisadded.. . i

¥ We note thatstatelessnonoombataubmxghtalsobe amongthemsxdcnts ﬂlatﬂze GCﬁ"amexs

meant o includs within “protected porsons,” at Ioast when they “find themselyes™ in occupied timritory at -

o -the time ofpccupauonorasams;ntofhawmdmmerowupamnasmﬁxgccqofwar; See, eg., 2A

ACLU-RDI 5048 p.26

Final Record it 621 (obscrvatioti of M, Castberg (Norway).that “ex-German Jows desationalized by the’
German Government, who found themselves in tozriories subsequently ceeupied by the Germin Amy..,

shoild be able to claim protsction under the Convention."); see'also 4 Pictet, Commentary st 47 (stating - - _ o
. thatarticle 4 -was drafted to ensure that protections would not be withheld from refugees whio “had fled -~ e . L

from their homeland and no longer considered themsslves, or were no longet considered, fo b pationals of - -- , ’ M :

* that counitry.”).

" Faseau
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Loy T

f .
P,
H

i . Please lctus kriow. if you requits ﬁxtthergmdame S }‘f:‘ -

e

i Bights on behalf of at enemy forca that doss not pucamy e the burdens of GC is in tension

S witeCs benefits-biirden principle, described above: Bit in the context of citizens or - .-

AN .':i*ﬂ T L T e

S “proteotsd potsons” within the meaning of GC article 4:U.S. nationals, sationalsof o -
.+ State not bound ‘ _ ¢ it .
. -the al Qaeda terrorist organization who are’ not Iraqi nationals or permanert fesidentsof " Lo

e Gl T

KR N R A . I
B R R T AT

B }f'l;l%*&h('
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by.the Convention, nationals of a co-belligerent State, anid operativés of -~

- Assisant Aty Goeral 1

.smmngow¢Y¢t.ﬂicre'isaW@g@waﬂﬂQéé@opm&V@-Jtl}ﬁse-“?.iio'~éi€'1r&qi*,- ot
* . nationals or pecmaneat residents - for which the analysis differs. Unlike non-fragi, <~ - AR
.. - temoristoperatives, citizens:and periian ent residents of Iraq could be said to.“find : " - -~ .

. themsclves” thero even under the sartow reading of artcle 4, Such pecsons” preseqcein . . .
i/ ecupied Iraq 00uld be atributed as much to theit status as citizens or permament .

. 7.l residents who owe that country allegiance ps'to thiefr status as sgents of an international

" ... terrorist organization engaged in global armed conflict with the occupying powers. .-

‘ ‘Furthermore, as explained above, €16 negotiating record inakes cloar that GCwas. ... -

L interpretive guidance than the guidarics we derive fromh tho benefit-burdeas prinsiple; - PRARE

2. We conohude that the following petsons, if apfured in cooupied rag oot T
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'_fOHoWS:: o

.

: . e

cy TS X " \ .
[P . e

“Selééfﬁﬂﬂl’rovisi'ogsfof thb

S e
Inaddmcn tﬁthepm‘/wwnswbwhshaubcmp;c meﬁntéd'};z pm . cectt.
e, shall spply 0 alt ot of doolared war o of anyother armed conflict which ~
. Juay ariso between two o mere of this High Contsacting Peiios, éven if the state b wiris
molicoguizabyonsoftbem, oo e sl of i
The Covention stllalso appy o all ases fpartl e ot posughtion
~ ofaHigh Contracting Paxty, sven if the said oceupation meots with no arined resistance. -

-, 3ocepts end applis the provisions hereot

. Appemdix

' Pérsons

Geneva Convention Relative to the Proteetion of Cis Alian

- T indersgned lnipotetinis o ho Goverunets epresrod st Dl
Conference held at Gmeva'ﬁdm‘ZI"Apxﬂ_ t0.12 August: 1949, for thé purpose of = .

~ U RARTT

3

Amclel

v

" The High'Conirasting Parties undertiks to'fespeot aid o ensuls respéot or tho present -
"t'.}COn\{cﬁtAiqnhin'aH'cirbugpstané;‘;él, S e T S Lo :

. Ly

liin; tho presegt. -

poenpition of the teftitory "

" Although ons 0f the Powers in conflot miay ot be apirty to the prosent Convetion, the .~ -
" Powers-who are parties thereto shallxcmain;bgmdiby‘iﬁinthe,i:mﬁmaln?laﬁwﬂ- They . = ».. L
.+ shall furthermore. be bound by the Coh\{entioninmlqﬁoﬁ_ftdﬁ;céaidl’ov'@{@r; ifthelatter .+ . e

L : ..4:'&;ﬁcle3k ?

+ Intho case ofacned contfetnotofan ntemational arctes ospurri ginthetemitoryof 7

o .

_on¢ of the High Contracting Partics, each Paity to the conflict shall be bound to apply,as - -’

. @minimum, the following provisions: . - o 4
o % . () Pérsons tahng np'acﬁvé part 'in"t‘he:llcistili.tic;s;in(?.lucling,t fiembers of mﬁd'fb?cw' B
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To this end thc followmg acts are and shall retmain prohlbxted at any tune a.nd in any
place Whaiso éver thh rcspect to the above—mcnhoncd persons L

o (@) wolfmcc talife and person, mpartxcular murdcr of all kmds, muulahon, CIuCI
ot SR treatmmt and torturc AR

N (b)ta.kmgafhostagcs, | NI . | o

. : " (c) outrages upon personal dxgmty, m parncular hummatmg and degradmg treatmemt' |
pmnounccd by-a regularly constituted coutt, affording all th@]udlczal guarantces whxch

‘ -_ ' arc reco gnzed as mdlspensablo by cmhzod peoples . .
(2) The wounded and sxck shall be collected and cared for

S An nnparfxal humamtanan bedy, such as the Intemauonal Coxmmttee of the Rsed C‘msﬂ,
. é L “ may oﬁbr ItS SCIVICGS to. ﬂlﬁ Paﬂl&c tO thaconﬂlct

Tha Parhes to thc c-oxifhct should ﬁirthcr mdeavom 0 bnng mto fomc, by means of

spcc:al agreemc,nts all or part of tha other prowsxons of the present Convenuon.
, '_f; e > the conflct.

Axhclc 4

Persons protectcd by the Conventton arc tbosse Who, at & gwem moment and in any
Party to the conﬂwt or Qccupymg Powe:r of Whlch th("/j are not zmaonals
o '. : Natxonnls ofa State whxch is not bound by the Convmuon am not protectod by o
* Nationals of a neutral State who find: themselves in the territory ofa bemgcrcnt ‘State, and -
" nationals of a co~belhgctcnt State, shall not be regarded as pmtected persons’ while thc;

. ‘State of which they are natlonals has normal dlplomauc rcprcsentatton in the State m-
Whosehandstheyarc Coa o . , y

'I‘he prowsmns of Part II are, howcvcr, W1det in apphczatxon, as deﬁned in Arttclc 13..

Pcrsons protected by thc Gtmeva Convenuon for the Amehoratnon of the Condition of the |

.., Wounded and Sick in Armed Forces in the Field of 12 August 1949, or by the Geneva
N : :‘? Conventlpn for the Amelioration of the.€ondition of Wounded, Sick and-Shipwrecked

P ‘Members of Armed Forces at Sea of:12 August 1949, or by the Geneva Convention  * .
o *  “relative'td the Treatmeit of Prisoners of War of 12 August 1949, shall not be consxdcred .

‘ aspretected persons within the meamng of the present Convcnﬁon. L e

A2
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(d) the passmg of sentenca and the carrymg ont of executions mthom prewous Judgmcnt o ;

[ER

o _ The apphcatlon of thc pxecec{mg provxswns ahall not aﬂ‘ect the legai status: of the Parties g S

“‘manmer whatsogver, find themselves, mcaseofaconﬂlctmocoupanon,mthehands Ofa LT
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o AJtlcleS
A \.’fWheremthatcmtoryofaPartytotheconﬁxct,thclattenssahsﬁedthatanmdlwdual ,
.o g .protectodpct*sonmdeﬁmtelysuspectodoforwygedmactmﬁeshoshletothesecunty
- L ofthe State, suchmdmdualpmonshallnotbecnutledtocla;msuchnghtsmd cer
L .-,'-.pnvﬂegesundetthcprcscnt Convention as would, if' excmsedmthc favou‘r of such
A .mdmdualperscn,beprejudicialtothoseountyofsthtatc ST

";"”\-‘

‘thre moocupxod tcmtory an mdmdual protected pcrson is’ detamed ETEY spy or . .
*"." saboteir, or as o péréon under definite suspicion of activity hostilé to the security of the -
S -rOomxpmgPowcr, suchpmbn shall, in those cases where, ‘absolute xmhtmy sccurity so- - -
© 7 requires, be regardcd as havmg forfelted nghts of commumcatmn under the presmt ‘
S Convcntxon. S N 2 , -

.o 'In each Qase, such. personsshall nevcrthcl&cs bc tmated thh humamty and, in case of )

" 'trial, shall not be.deprived of thcnghts of fair and regular {rial presctibed by the presmt
s }:.Convcntion. They shall also be gmnte&thc ol rights énd prmlegm of a protected p&rson "
" 7%+ - under the present Convention ef the-earliest date consxstent with scclmty of Sta:,e ot e
S _OcmpymgPowcrascasemayba S

RN Am«:le 6 |
Lo The prmsent Convenuon shall apply from, the outsct oi‘ any’ conﬂmt or ocsupatmn S T
{ B mennonedmArmcle? . , 4 , _

‘- In: the temtozy of Parties o the conﬂxcﬁ‘ (hc apphcahon of the pxesent Convenﬁen qhall
., Cease on the gcneral oiose of nuhtary operatmm - :

,.}""-"In the case ‘of occupmd temtory, the apphcatnon of th», px:esani Convantmn shall coase
.-+ oneyear afterthe’ general close of mﬂxtaxy oparannm, hov:rcver, the Occupyxng Power
R shall be bound, forthe durahon ofthé oocupatxon, to tha extent thax suoh l?owa'esxetmbw
"4+ the functions of govcmmcnt in siich territory, by the provisions of the following Articles .

'»i""of the pmsent Convantxon 1 o 12 27 29'ta 34, 47 49 51 52,53, 59 61 to 77 143

fo] 'Protected persons Whose mlease, repatnahon or rc-estabhshmcnt may take plﬂcﬁ aftm:

: such dates shailmeanwhlecontmucmbeneﬁtbythepresent COnVen'hon, ;. R ‘ i
- GENERAL PROTECTION OF POPULATIONS AGAINST CERTA]N
: o CONSEQUENCES OFWAR | |
Artmle 13 | v ’ L
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* .The pIOVISIODS of Paxt i cwcr the whole of the populanons of the countries in confhct,

S e '.}.Wxthoutanyadversadxsuncuonbased,mpamulaf onmcc,natmnahty,rehgmnor v
A T ”pohncalopxmon,andarcmtcndedtoallethcthemﬁenngscausedbywar L

I T

Artlcle 14

oI time of p peace, ‘thie High Contractmg Pamee and, aﬁer the outbreak of hosuhucs, the
" ' Parties thereto, niay csmbhshmthemmmtemtoryand, if the need atises, in occupied -
.. areas, hospital and safety zones and localities so organized: as to protect from the effects’
- of war, wounded, sick and aged pcxsons, cluldrm unda‘ ﬁﬁecn, cxpectant mothcm and
o .mothers ofchﬂdrenundersevem S , , .

Upon the out‘t’:reak and dmmg thc Sourse of hosuhtxes, the Partxcs concemed may -
. conclude agreements on mutual recogmtion of the zongs and localities they have createcl.
. }Thcy may for thig purpose implement the pmvzsxons ‘of the Draft Agreeinent anncxed to .
N ,the prwent Convcntmn, thh such ammdmmts as they may coﬂmdcr ncccssary S

L - , Tha Pmteahng Pewers and ths Intemaimnal Committee of th:a Rcd Cross' are mvxted to
. “i.a . lend their good offices inorderto famﬁtate the: msntuhon and reoogmaon of ﬁm@ N
} o hospxml and safoty zones and, locahtics L o

e R mmrm _ “
N STATUS zmm 'I‘RIJATMENT GF ERO’I‘ECTED PERSQNS

b s
o o SEC‘I‘XON P

o =PNVES§GM Common to the Temtmes oi‘ the Partiw to the Confhct and m Occupied
L ’ o Terx’itoriw BRI N

Arucle 2’7

‘ 'Protected persans are cnﬁxtled in all cucumstancw to rcspect for thexr persons, thczr

. . honotr, their family rights, their réligious convictions and practices, and their mahners ”; BT

5 . and customs. They shall at all tiities behnmanely treated; angd shall be protected .
.+ especially agamst alk acts ot vmlencc or threats theneof and agamst msults and pubhc o
K ‘cunonty : . ‘ ' o ’

: Womcn shaﬂ be especnally pmtected agamst any aﬁack on then honour, in partxcular SRS
i agmnst rapc, cnforced pmstmmon, or any form of mdeccnt assault. S .

' Wxthout pregudwe to the provmons relatmg to then' state of health, age and sex, all 4 .
s protected pcrsons shall be treaxed wnh thc same consxderatxon by the Party to the conﬂlct

A4
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.
I [

i whose power ihe)' are, Wlfhout any adveme dxstmction basod, in pamcular, on race,

rehglon or pohttcal opunon. S

However, the Partxes to thc conﬂlct may take such meamnes of control a.nd secunty in-
o regardto protectedpe:sons asmybemsaryu arwult ofthewar

Aruole 28

mmune from mxhtary opa'anons.

- .
LT P
. .

o + } :
R .yl
, R

-

.

5 N No physwal or moral cosrcion. shall bs excn‘nsad agamst protected pcrsons, in pamcmar :

L . m obtam mformatxon ftom ﬂwm or; ﬁom

3 }: - 3 Artlc,.e 33

Tho presence of a protected person may not be used to mndm: cmtmn pomts cr arcas

i

ArtxclcSl e

mudpartxes

r

( o ’ : o No protactcd pe:scm may b bs pumshcd for an offema h@ or shé has mztpcmomlly

arapmh&bxted.

X ‘}ECHON I

UL committed. Collective peualttes aﬂd Likewxse all measums of mnmldahon or of terronsm

- o B o Alien‘s in ﬂne Temﬁ;ory 0fa i“arty (io 'the (‘onﬂxct

All proteotcd pcrsons who may dcsm to

leavc th¢ tfxntory at the outsct of, or durmg a.

conﬂxct, shall be entitled tdo'so; uniess their dapamn'e is-contrary to the natxonal
‘- interests of the State. The' applications of sich pérsons'to {eave shall be decided in -
“accordance with segularly ostablished procedures and the decision shall be taken as™
xapxdly as possﬂ'zle, Thost personss pexmztted 1o leave miay prowde thempelves with the
. necessary funds-for, their jourhéy and take w:th them'a. rcasonablc amount of thcxr effects

and drticles of personal use,

It‘ any such persqn is rcﬁlsed pmmsmon
. refusal reconsidered, as soon as possible

to Icave the terntory, hc shall be cnhtled to have
byan appropnate comt or admmstrahvc board

deslgnated by the Dctammg Power for that purpose

ACLU-RDI 5048 p.32
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.. Uponrequest, representativés of the Protecting Powwer shall, uniless reaso ns of security. L
- proyeat it, or the persons conceried object, be furnished with the reasons for refusalof .. . ..
any request for permissionto leave the territory and be given, as expeditionstyas .~

" possible; the names of all persons who haye been denjed permissiontoleave. . ¢ T

U Amtioled6

"5 )7 Dopartures pemmitd unds tho orogoing Artclo shal b carrod ont in satlfactory
B . conditions as regards safety, hygiene, sapitaﬁbnandfdod.A}lcbstsii;qonneqﬁon‘ T
BRI . therewith, from the point of exitin the territory of the Detaining Power, shall be bome by -

" the cotintry.of destination; o, in the case of accommodation in a neutral cotntry, by the .

- ‘Power Whoge:naﬁbnél.é are beneﬁted-'l'hepmhcal details of sich rhovements may, if - -
+ . necessary; be settled by special agreements between the Powers concemed. - ) S

~

- "v?ﬁéfibfégdings'hﬁnnotp%@wicemgpepial-agmémemsési@ybe’cgmu&dww@ AR
- . Parties to'the mnﬂict:conmiﬂgmq-cxghangdahdrepamaﬁon of their nationalsin - T

J T enemybands,

U Articleds

I S Pmtected,per:séﬁs~s!;anfﬂétﬁéﬁgﬁ§fenéd te;:arPoWerwhiéh'ié-mtépaﬁy tothe. )
L Gonveption. s T T SR

Ak :-'Thié-prévi'sidnm"ih'ﬁo way @ﬁsﬁt@;eaﬁbbstécg tqtthé_tepa?triaﬁdﬁ‘:df_brbi@cﬁédt 1 N
. .persois, or to their return to their country of residesioe after the cessation of hostilities. -+ I

. Protected pérsons may be traiisferred by the Detainiog Pewer only o aPowerwhichisa =~ 70
ity to the present Conyention and after the Detainitig Power has satisfied itself ofthe’ - SO
willingness and ability of such transferee Power to #pply the preseut Convention. If
_ protected percons-are transferred under such cirumstances, resporisibility for the .-
. . ;application of the présent ConVention rests on the Fower accepting thein, while they are
" 5 its cugtody. Novertheless; if that Power fails:to carry out the provisions of the present -
" Convention in any important respect, the Power by which the protectéd persons were

.. trapsferred shall, upon beirig 8o notified by the Protecting Power, take effective moasures. '_
.« - tocorrectthe situation or shall-requiest the return of the protected persons, Suchrequest’ -

- Inno cxrcumstanc& shall a protested person be transferred to a country where he or she’ o L
. may have reason to fear persecution for his or her political pinions or religious bghefs.- SN

“The provisions of this Axﬁclcdo fot consumte 4y obsticle to.the exiradition, in. . - e
- pufsuance of extradition treatics conchided before the outbreak of hostilities, ofprofected ..
- persons accused of offences against ordinary criminial law. R

N SO
o | " F13-33
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. SECTIONTE ** -
" . Occupied Torritories. ' .
S Artxcle47

. -any manner whatsoever, of the benefifs of the present Convention by any change
-Introduced, as thie result of the occupation of a tefitory, into the institutions or. - - -
0 Bovernment of the said temitory, nor by any agreement coniciuded between the authorities -
", of the ocaupied territories and the Ocoupying Power, nor by any annéxation by the later -

Photected persons who'ars i occupiod trritory shallnotbe deprived, In iy oasofin .

... Pithe whiole or part of the,ocoupied territory. " -
U Aiceas

- ..+ Profected potsons whio ate not nationals of the Pawer whose territory'is ocetpiéd, may . .
vl cevail themielves of the right to leave the tervitory subject to'the provisions of Article 35, ..~
U+ and decisions thereon shall be-taken ji apcorilince with the frocedure whichthe . . © ..
‘1. ., Oveupying Power ghall establish in accordance with the said Article, o

| S Adiddedg o
Individutal or mass forcible transfers, as well 'ég;aepqﬁaﬁgm‘pgp@@@:@@g from

.. oconpiedornot, aré prohibited, regardless of their motive. - RN

$2.74 oo Nevertheless, the OccupylngPOWCfIHé)’Imdeﬁakemta'lorpama]cvawmon ofagww

Syt 8568 IF the security of the population of impérative military foasona 56 demand. Sach” - ..o L
© o evacnations may not involve the displacement of protected persons cutside theboundsof . - s

., the decupied territory except when for material réasons it is impossible fodvoid such - L L !
~displacement. Persens thus ovacuatéd shall bb transferied bacmpktoo their homes as soomes -
_ hostilities in the.ared in question Kaveceased, : L0 o T o

/" The Qcoupying Powe wiidertaking sich transfets or ovoshstions shall o, to the. | ©

T , Breatest practicable extent, that proper acconimodition 1§ provided to receive the - .. . . .

" - protected persons, that the removals acé effseted in satisfaciory conditions of hygiene,

" el alty and iion, snd st member of e s uly s o spart.
L The :i’;o.teqﬁl.lg})o'wgr' shall bc mfonned of any ﬁanﬁférs'ahd ev‘z;biiz;t‘ions s sogn as :théy‘ R
. have taken place. S A
*TheOccupymg Power shall notdétampmtectcdpcrsonsmanareapartlculadycxposed O
- %o the dangers of war unless the seciuity of the population.or imperative military reasoris -
~ so demand, o B s

AT
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% o 'meOccupymg Power shall not deport or tranéfef pats of its oW cmhanpopulahOn into .

' the territory it occupies.

+ - facilitate the proper working of all institutions devoted to

" ‘make arrangements-for the maintenance and education, if

TheOccupying Powcr shall,w1ththe @op&aﬁon of the nauonal and I;)&al' authorities, "

" personal status, nor enlist them in formations or organizations subordinate to it A

o " Should the local institutions be inadequiate for the purpose e sty boria s
- possible by persons oftheir. - <

. Atticle50 ..

the care and education of -+, .

"' children and the registration of theif parcutage:. It may not, in aty caso, change their

>,

e own natioriality, language and religion, of childzen who are orphaned or separated from
. ;7 ther parents a5 a result of the war and Whio éannot be adequately cared forby a near -
v relative or friend:” g T e T T T R T
~ - Aspecinl scotion of the Bureau'set up in atcordence with Article 136 shall be responsibls -

- their parenty or other xieat relatives should always bo recorded if available.

. Tho Occupying Power shall takco ll nocessary step th faciltate tho identification of RO

G

).

-+ The Ocgip yiﬁé;'Po%‘;JexsF%@Hj,nét hmdcrihadpphcatwnofany prcfe:fenualmeasuresm LT

" «mothers, and-minthers of children under seven‘yeats, .. .

. territory are inadequate, - . % s T i

. The Ocoupying Power may riot requisition foodstuffs, articles or medical supplies
+ .. available in the occipied temitory, except for use by the ocecupation forces and ©
W administration personnel, and then only if thé requirements of the civilian population

. have been takert into account. Subject to the provisions of other international - ..

(" regaed to food; medical bays and protection againgt the effects of war which may have
been adopted-prior to the cecupation in favour of children under fifteen years, expectant

thencccssaryfoodshﬁfs,med&oalstoresandother articles.if the resomwofthcocaqued L } :

SEP)

# . for taking all necessary steps to'identify childron whose identity is in doubt. Particilars g of e

. To'the fullest extent o"fﬁ_ie_ means aviilable toit, theOccupymg Power has théﬁmybf e
ensiring the food and medical supplics of the population; it should, in particular, bringin’ -~

. P

" Conventians, the Occupying Power shall make arrangements to ensure o that fai valuejs 0

- paid for any requisitioned goods;
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TheProtecungPow&rshall,atanytxme beathbmtytoVenfythcstateofthefoodand e
" medical'supplies in. ogcupied territories, except where temporary rcstncuonsaremade A
' -'-neoessaryby nnperahve mﬂmry reqmrements. S , . T

e

Axtmle 59

W If thc whole or patt of thc populnnbn of an occupxed temtory is madoquately supplied, o
IR the Ocqupying Power shall agree to relief: schemes on behalfof the s:nd popuiaﬁon, and  °
... ‘shall facilitate them by allthemcans aits dxsposal. S o

S Suchschemcs,whjchmaybcmldcrtakeneiﬂmbyStates orbynnpartlalhumamtanan SR
T ;,.-‘,_,_orgamzanonssuchaathalntemahonalCommittcoofthmRodess,shallconmt,m e
o "_parﬁcular Of\‘hﬁ vaxslon Gf conmgnmmta of foodstuﬁ'x, medacal supphcs andclothm& A

- All Contractmg Partaes shali pem& the ﬁee passage of thesc conmgnmems md shz*ﬂ
o guarantoethcxrpmtecuon. o

S APowet gmntxng ﬁee passaga o conmgnmmts on thexr WaY to tcmtory oocumed by eg. o0 P T
R 'adyersc Party to the conilict shiall, howevet; Have the right to search, the consignoients, to- . <
o -regulate their passage according to prescribed times and routes, and to bo reasonably ST
.. satisfied through the Protecting Power that theseconsignments are 1o be used for'the” - o
. telief of the needy popuiatzon and are not to be usexl for the bencﬁt of the Occnpymg »
UPoer. TR o

Artwle 6:>

. The penal pI‘OVLSIODS cnacted by t‘be Oceupymg Powes shall not come mto fnm bafore o
co they have been published and brought to-the knowledge of the mlmbltants in thcir own B
,language The effect of these pcnaipmwsxons shall a0t bc retroactlvc :

._,_4

e o o ' 4.'. Arucle68

L 3~-Pmtected pexsons who mmmlt an offcm:e whxch is solely mtended to harm the
-+ Ogcupying Powery bxwmchdwemtoonsnmteanaﬁcmgt on the lifsor imbof = " !
. members of the occupying forces-or. administration, nor a-grave. collective dangcr, nor :
e ,smously ‘damage the property.of the 0coupying | forces:at, administration or the. ' :
-, B 7 installations used by them; shall be liable to infernment or’ sxmple mpnsonmem, provided
.7 . theduration of such mtemmcnt or, xmpnsonment is proportmnatc to thc offence” . " . -
: { ‘committed. - : L
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Furthermom, mtemment or- mpusonment shall, for such oﬂ‘ences, be the only mwsure
adopted for depriving protected persons of liberty. The’ courts. provided for under Artxcle R
66 of the presént Convention may at their dmcretxon oonveat a sentence of unpnsonment '
to one of i mtemmcnt for the ‘same. pcnod. ' . .

L ‘The penal ptOVISlODS pmmulgated by the Occupymg Power in accordance with Arlmles -
' 64and65maylmppsathedcathpenaltyonapmtectedpmononlymcaseswhmthe oo
T  person is guilty of egpiotiage, of serions acts of sabotage against the military installations
PR ‘;: - of the Occupying Power or of intentional offences’ which have canged the'death of oneor = .
: \ . + INOXE persons, prevzded that siich 6ffences were punishablc by death urider the Law ofthe .
ocoupwd temtory in force bcfore the, occupauon began. ‘ T '

T Thc death pmaltymay notbeprohotmced on, aprotected person unless the attenﬁon of
: the court has bbenpartxculaﬂyeallodtothefaot thaxmnpetheaccusedwnotananomlm e
thaOccupmngPowcr. heis not bound to it by any duty of allegiance, -~ ° uREAEIRI
PR Inany;;ase,thedeaﬁlpenaltymaynmbcpronnuncedonaprotectedpersonwhowas T T
underelghtecnycarsofauaatthaumeoftheoﬁ'emc SREIE e

.

Ar{lcle 70

Py el L }_.'Pmtected persons shafﬁ nat b@ axresied, nm&%utsd or ocnwcted by thc Occupymg Power
st fer acts coremitted or for opinions expresséd bofors the secupition; or during a - .
¥ “tcmporary mtamrpLom ﬁherc&f ‘ms.h the c:xacphon of brs:aches of the an's and awstoms of

Natxonalb of the oomzp ﬂng Powex who beforc the outbreak of hosuhtms, have sought
- refuge in the territory of tho occupied State, shall siot bo arrésted, prosecuted, couvicted -
 or depoited from the ocoupied territory, except for offences committed aftor the outbreak
s of hostifities, o for offences under commion faw committed: before the'outbreak . of o
vy + hostilities which,. aocordmg 15 “the law of tha occupled State would have Jushﬁed o
- cxtradmonmnmeofpeace - v : o T .,"

' . AI&cle 76 , |
Car | Protected persons accused of offcné-es‘ shall be dctamod i the occupled country, and 1f
.. convicted they shall serve' their’ scm:cnces therein, They shall, if possible; be: sepamted
_ from other detainees:and shall enjoy conditions of food and hygiene which will be -

-sufficient to keep them in good hcalth, and whlch wm ba at least aqwil to thosc obtauung
m pnsons in ‘the occupled oounuy Co 2o _ S .

| They shall recewe the medlcal attenhon requed by thexr state of health. L egan N v

o - o - B IR33T .
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. ‘I‘hey shall also have the nght to reccxve any spmtual asmstancewhxch they may reqmre.

Womcn shall be conﬁned in separatc quarters and shal} be under the dlrect superwsmn of ""
. .WOmcn . AR b

:"'-‘""Pmperregardshallbepaldtothespeclaltreatmcntduztommors : :
o = Protocted persons who are detained shall have the right to bc wsxtc:d by dfclcgatcs of tho
' Protecnng Power'and of the Intemanonal Commxttee of thc Red Cross, in acoordance '
“ 'Wlth the provxsmns of Artlcle 143‘ :-. RS ; , .
S ."Such pcrsons sball hzve the nght to reccnve at least one reﬁef parccl monﬂﬂy

vl ’ Regulaﬁonsforthe’i'reaimentoi[ntemm R
| CHAI’EERI o LTl
Genersi vaisions L |

Ar&cl@ 79

REad ' The Paﬁm te. tﬁe conﬂ_ct shall not mtem pmtected permons, except m accordancc wzth IR S
U Ry -] pramons ofArncles 41 42, 43 68 and 8. L ey

AT N .‘.'.: Amde%

i “Int@mecs shaii retain their fuil cxvxi canactty and simli eXemxse such attendant nghts as ".f'::‘" R
*«maybe wmpati,ble with thcxrstatus , LR e

= PARTIV

FXECUTION OF THE CONVENHON '
SEC’IIONI LT
General Prtmsions Lo [ A

SECI‘ION H

Fmall’rovlsions - o Ly
" A-11.
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Arb,clc 150 :

.’I‘he prescnt Convenhon is %tabhshed m Enghsh and in French. Both tcxts are ec}ually .
R The Swiss chcral Councﬂ shall atmnge for ofﬁclal tmnslanons of _théCom'r@ﬁoz‘i to be. | e |
_ madcmthelesxanandSpamshlanguagcs T Lo

o ew

Arhcle 154

In the relanon.s bewfem thc Powers wh.o are bound by the Hague Convmmons rwpectmg -
the Laws and Customs: of Waron Land; whether that of 29 July 1899, of that of 18- -~ -
" October1507; and who are parties to thie present Convention; this last Convention shall

be wpplcmczntaryto Seotions I and ITf of the Regulanons annexed to thc above- '

' ) memnoncd Cbnvenmz\.s ofThe Hague ‘

.
.
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