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MEMORANDUM FOR JOHN A. RIZZO 
· ACTING "GENERAL ·coUNSEL, CENTRAL INTELLIGENCE AGENCY 

. . .. . 
. Re: Application of th_e .War Crimes Act,· ihe Detainee Treatment Act, and Common Artir;le 3 

. . · of the·Geneva Conventions to Certain Tedhn!ques that Maj Be Used by-t_he CIA in the 
Interrogation of High Vtilue· al Qaeda Detainees 

. . . . 

·You h~ve asked whether the Central Intelligence Ag~cy .may lawfully employ six 
.. · . ·~enhanced interrogation techniques" in the· interrogation of high ~ue detaineeS w,ho are 

.. ·· . .Iitembers of al. Qaeda and associated groups. Addressing this question i:equires us to deteonine 
. :) . . . . ~h~~ the pr~po~ techniques.are consisteiit.~th (i)·tbe W~ Crimes Act, as ar;nended ~Y the 

,. · · .. Mihtary·Comnussmns· Act of 2006; (2) the Detainee Treatment Act of 2005; and (3) the 
requirements of Common Article 3 of the·Geneva Conventions. 

• • . • .. • • • I • 

· · · · : .. · .. . . .. As the.President ·an.nounc¢ ~:q~eptember 6; 2906, the CIA has operated a _detention and 
interrogation program Since the monthS ·after the a~cks·of September .11. 2001 ~ The ·CIA has· 

::. ·.detained in ·this prognµn several dozen high :value terrorists who were believed to pos~e8s· crltica!. 
I . · '· . . . · illformaiion that ·oould assist in ~velltlng future terrorist attaclcs, including by leading to the. . 
' .. · :·:-. ~ ·.-:.-~of Ofher senior al Qaeda -operatives. Jn·in~gating a '$Jilall,num.ber of these terronStS-, 
I .. ·.. : .- ·. . 'the·CI:A applied what the -~dent desa;ibCd as' an "alterilatiye •set ofp~ures"~and what·the : 
I : . ·. ·. ·· _ -~~tlv~~ranch i1;1t~y lias ref~ io ~"enhanced ~t~~on t~.q~~-" .·Tii~e. · 

I 
·' · ·: . . . t~qU;CS VI~ developed by prof~sionaJs 1D the CJA,·were appr~vc;d by the Director ~f the· 
. . ... . ' . . .~ :CIJ\, .~ were employed ,;mder stri~ con4itions .. i.Jiclu~~g careful stipervision;ap.d monitoring, 

.· ·::in~ manner~ ·was··d~ennined to be safe,_ effectiVe, .and IaWfttl. The l>resid,e• has stated that 
· ·=the.use of such technique8 has:Sa.vCd Ameriean lives by revealing informatjon about planilCd .: 

.. : , terrorist pJot$. 'fliey.hav~ been reconill1en~ed fur appi-ov8I by th~ :Principats Comtiiiuee of the 
·.:,·:National Securlty Council ~J>riefed to the tbll·niembership of the'.congres.siorial intelligence · 

coitiinittees. . . . . . . . . . . . ' 
: . •. . . • z • • ... . . ·. 
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· Prior tO the-President's announcement on September 6. 2006, fourteen detainees in CIA· 
r custody were moved from the secret location or locations where they had been held and were 

·.· "'. 

- · · ·transferred to the custody of the Department of Defense at the U.S. Naval Base at G\lantanamo 
Bay. Cuba; no detainees then remained in CIA custody. under this progiam. Now, however, the · 
CIA e~ects to _detain further high value detainees who meet the requirements for the program, 
and it propos~ to have six interrogation· ~ec}miq1:1es avaiiable .for use,· as appropriate. The CIA 
.haS deterinin~ that t})ese six tecrunques are ihe minimum necessary to main~n an effective 
p~ogran;i designed to obtain critical intelligence.· 

The. past eighteen m0nths have witt;.essed ~ignificant changes in the" legal frame~ork 
· ll,pplica;l>le to the amied conflict with ai Qaeda. The Detai~ee Treatment Act ("DTA"), which the· ·· 
President signed onDecember-30;2005, bars the imposition of"the cruel, unusual~ [orl · 
·inhumane treatm~nt or punishmeni prohibited by the Fifth, Eighth. and Fourteenth Aniendments 

· · to the Vnited ·States Co.nstitution"- on. anyone in the custody of the United States· Goveinment, 
regardless .oflocation or nationality. The President had required United States personnel to 

.:follow t}iat standard ~oughouf ihe world as a mattt;r·of policy prior to the enactnient of the ·· 
. · DTA; the DTA requires compliance· as a mattei: o(law.J · · · 

O.ti J:une 29~ · 2006, the Suprerrie Court decided Hamdan v. Rum.sfeld, .126 S. et: 2749 
(2096), hold~ that .the mi~tfily commissfoiis established Q.y the President to try unlawful enemy 
. combatants wei:e not consistent with the law of war, which· at the ti.me was a general requirement . 
-of the Uniform·Code of Military Ju~ce. Comnion Articl~. 3 ofthe.Geneya Convenf:ions was a· 

. . part of the-applicable law of war, th~ Cpurt stated, because the.armed conflict with al Qaeda 

.. ) . constitu;ted.a "coiiflict n.ot of ari. internatioilal c~aracter.,, : The Court's ruling was contrary to the . 
· Presjdent's prionJeiermiri.ation that·Common Article 3 does not apply to an ~ed conflict 

·· ;across liational boiindaries with ail int~onai terrori~ organization such as .al Qaeda. See 
. ~Memo~~- of the President for the National Security CounGil, Re: HU112{1ne Treatm_ent of al 
. · · · · Qa~ arid Taliban De.tain¢es at 2 (F~: 7, 2002): · 

· .. 

·The Supreme Court·~ decisfori ~n~g-th~ applicability of Common Articl~ 3 . 
~introduced a ltgal standard.that bad oot previously applied to this·conflict and.had only.rarelY. 
OOen ~etOO in past oo¢licts .. ·wJiil~·~ed at ~nduct that i~ egregiot:\S and universally. 

. '·: ·<?Ondemn:ect, Common Article 3. conUiinS seVeral y~gue anct ill~efined terms· that sri~~<~wd 
: .· ·have.interpreted in: a inimner ·that might.sutijecftTnited State8 intelligence pers0~J.t0 

. . . . ·. wiex:p~ct~ poSt h0c·standards ·ror theii- eoliduet .. Tlie War Crimes Ac.t ~afinjfi~ the .. 
. . .sigruficimce of any disagr~ment over tlie inearung of ~e ienlls by making a vi~lation of 

<Common· Article 3 ~ federat .crime.- ·. · · · . · · · · ·· ·. · · . 

···= .'ier.·tm~ · r4••~·· 
.\< 

2 (b ){1 ). · ... 
(b)(~) NatSecAct 

' . Salim v. Mitchell - United States Bates #000315 
08/31/2016

ACLU-RDI  p.2



). 

-----------------(b )(1) . . . 
T8P sfiMj~---~--__Jrn f8P8M ( (b )(3) NatSecAct 

. . 
· The President worked with Congress in the wake of the Hamdan decision to provide clear 

. ~egal standards for U.S. personnel detaining and interrogating terrorists in the armed oonfliat 
with al Qaeda, ari _objective that was achi~yed, in the enactment of th~ Military Commiss~ons Act 
of 2006 ("MCA"). Of most relevance here, the.MCA amended. the War· Crimes Act, 18 U.S.C . 
. § ·2441., to specify rune discrete offense$ that wouid "C9nstitute grave breaches of Common .. 
. ~cle 3. See .fyfC.(\. §· 6(b ). The MCA further !Jnplemented Coµnnon Article 3 by stating that 

. the prohibition on crue~ inliumari. and degrading treatment in the· DTA r.eaches conduct, outside 
of the grave breaches detailed in-the War Crimes Act, barred by Cominon·Artlcle 3. See Id 

". · §. ~( c ). ·The ~CA left responsibil~ty for interpreting the ~eaning and application of Common 
Afficle: 3, except for the grave ·breaches ~efinecl.in the ~endeq War Crimes Act, to the 

·. . · President. To this end,. the MCA declared the Geneva Conventions judicially unenforceable, See 
: .id.§ ~(a), and expressly pmvidoo that the President may issue· an interpretation of the Geneva 
. · Co~entfons by executive orderthat is "authoritative· ... as a matter ofUnited·States l~w; in the 
··same.manner as other adininistrative regulations." Id.§ 6(a): .. · . . . . . . . . 

. This memorandum applies thf!Se Iiew legal ·develoP.ments to the six -interrogation . . . 
. . ~echniques.that the.CIA proi)oses to use with high value ·a1 Qaeda detain~.2 Part I prov:id~ a 

: . brief history. of~e CIA detention program as Y1ell _as .a description of the program's procedures~ 
· .. safeguar:ds, ~d .the· six enhaneecftechniques ·now proposed for use by the· CIA Part II addresses 

. the newly amend<:d 'V!ar Crimes Act and oon~ludes thai none~ofits nin~ speci~c criminal 
. . . . ' . . 

. : 2 This rilem.orandum addresses ihe compliance of.the six proposed intfnogation techniques with the twO . 
· ~ arid one ~ty provision at issue.: We pnMJ.?uslY have concluded that~ tecllniques do not violate the 

federal piolul>ition oµ tortµre._.oodffied at is·u.s.c. .§§ ~40-2340A. See Memorandum fur John A. Rizzo. Senior 
·Deputy. General ~ CentiaI ~ce Agency. frm:ii Steven G. Bradbuiy. Principal Deputy Assistant 
Attomey General, office ofLeg31 CoUnseJ. Re: Application of18 U.S.C. §§ 23~0-2340A to Certain Techniques that 

· May Be Used in the Interrogation of a.HJgh V.alue al Qaeiia Dettiinee (May IO. 2005) \Section 2340. Opinion"); . .see . 
. · ·· ·als<! Memorandum for Jolm A. Riuo, Senior Deputy ~ CouJise1. cm~ Inteiligence Agency., fro~ Steven G. 
. .Bradbmy. Principal Deputy Assistant Attomey Genera], ·omce of J..egal COunsel. Re:.ApPlication of I 8 · 

. · . . (/:S.C. §§ 2340-2340A "to the COmhined U~ of Certain.Techniques in· tht; Interrogation o/Higli Value til Q~a . 
. · . · . Detainees ~ 19. 2005) \Co-,nbined- Ustl') (cOnclumng ~the comb~·use of these techniques 'WOUid not. 

. . . .· . violate the federal pmluDition OJi torture). In addition, ive ·have deteniUned that the conditions of confinement in-the· 
.. · . ·. · · . . CIA program~ comply with the DTAaild Common'.AI1icle 3, and We do:npt-addres8-those OQ~tiODS-again here.. 

· · ·. · · · · ·. =_. . · See Memoran4um for :John A.~. Acting GeiiCral:Ccnmscl:;.OmttaUntem.~Asm?Y~ fro:n:,. ~en-0.. · 
· · .Bradbmy, Aqting Assistant.Attomej GenCral. Office of Legal CouDsel; Re: AppltCation· of the ~tqinee Trea~ 
. . . ·. A._ct to Conditions of Confinement of Cen.trt;zf InJelligenceA,geno/. f aciliiles (Aug. 31, 2006); Letter to John-A. RiZzo, 

:·· ·· · . . ·: :· ~ Gmeml CoQDSeJ, ~Intelligence· Afp.J.Cy, from Steven ·q. Bradlnny. Acting Assistant Attorney Geil~ 
. ·.' . · . Oflice.of Legal Co~· Re: Applica!ion o/Co11Uiton.Aiticle -3"to Condttions:o/cO;;fine1JU1ni "!.CIA Faiillities. · . 

. ... ·. '. . . .. '(Aug.·31. 2906): . . . . . . . 
,,. . . . . . . . . 

·· . · · · .·Together wiih ~pd.or «:1piDions. fhe qU.est,ions \¥e. discuss in this~ funY-admess the 
pote_ntial1y rel~~ Of United States ~wtbatare ~table to tliC lawfulness Qf the CIA d~0n ~ 

' · : . . ·-~--on program. We undCrsland·~ the CIA proposes to !fetain ~ese·pemons at sites·outside ~e teaitory pf 
. . . . . : . . the·tJ~ states~ ~e ~.$pecial Maritime~ Tenitmi81 J~ction."ofthe tJnitcd States \.SMTJ"h as . 
. · . . : . : .' . .dcfiiled.in.18 '.lJ.S:C. §.'!;;and ~ore~ ~(ms in title 18we not appli~~- In addition. we uDdersiana . 
'i . · .. '.:· that the CIA Win ~ot dC(ain'in this pn)giam any.peri;on who is a prisoner.of w.ar.under ~<:Je 4.qf thr; Thiid.~ 
.. . · ·. . . . : . ·: .. : Qmvention Relative~ the Piof.ect:ioil pt~.of War; 6 U.S.T~ 3316 (Aug. 12, 19~5) fGPW") or a person . 

. ..: ·: = , . : covered by A.rticle-4 of the· Fourth Geneva Convention Rdative to the .Pioteetion Uf Cllilian PCISOns in Tiine. of 
~~-~ ·. ·.. . ·: ··· · . wai.-6·u.s:T.:3S°I6 .(Aug.:.12,: i949j tocv.")~ m;id thli$thepiO\iisiOIIS Qfthe Genev3. ConventiQDs"other·tban .. 

· · · ··~ Arf:i~e ~~·do ~.8PP1i.~ · . . · . 
~·· . i-) • .· . 

:·. --f' . ·: . _,•; 
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offe~ses prohibits the :six techniques as proposed to be employed. by the crA In Part III, we 
consider·.the DTA and conclude that the six technique8 as proposed to be employed would satisfy 

·· its requirements. The War Crimes Act and the DTA covet a substantial measure of the conduct 
. prohibited. by Common Article 3; with the assi_stance of our conclusions in Parts II and III, 
.Part IV explains that the proper interpretation of Common Article 3 doeS not prohibit the United 
-States from employing the CIA's ·propo.sec:! interrogation techniques. 

· To make that determination coriclusiye under United Stat~s· Iaw, the President rriay 
exercise his authority under the Constitution and the Military Commissions Act to issue an 
·.executive order ·adopting this interpretation of Common Artic;le 3. We understand that the 
Pre5ident intends to .exercise this authority. We have reviewed his proposed ex~utive order: 
The executive order is .wholly consistent with the interpretation of Common Article 3 provided 

. -~ere~n, and th~ si~_proposed interrogation t~hniques comply With each of the executive order's 
terms. · 

'(p )(1) 
L (o}{3) NatSecAct · · 

the CIA's ·authority to operate its proposed detention-and interrogation ro\ .am is 
ntained in the President's Se tember 17 2001 Memor.andum.-o Notification, 

·-· ... ) 

-· 

.. · .. 

~------------___J ·Although· the CIA's detention program was te~poran y · 
emptied. hi early September 2Q06, that Memorandum of Notification has :not been 81,lspenaed hy"- · 

·the President and continues to. auth<;>riZe the CIA ·to operate a detention program. in accordance 
witJi the terms of the memoranduni. .·. ' . . . . . . . . . . . . 

. . ~. 

... A.-: . 

· · · -: . :Th~ ·ciA.riow proposes ~-operate~ th~itoo··de~ention aridwterrogatio~-prq~ purstiaat 
·.to the ~thority" gi:airted by the President in the Memoraniluin of Notificatfon. The CIA does not . 

. .. .in~end for this program to-il!yolve. long-:-t~ detention, or to serve ~ pilrpgse s!milar to that of.the . 
U.S. Nava.I.Base at Guantanamo·Ba.y,_Cuba, wiiicli.is hi-partto:.d~. dange~ous.ene~y · 
co~batants, who continue to pose a threat to .the United States, until the end of the armed . . 

. conflict with al Qaeda: or until other· satisfactory atfangem~nts can be niade. To th.e conp:-ary, the . 

. . .·. ci:A Currently intends for perSons intrQdl]ced info the program to be detained only .SQ long as "is .. 
. . - necessary to ob~ ·the vital_ inte~ligeiioo they may possess. 9n~.that end is accomplished~ the · 

:· : . . CIA intends to transfer.the detainee to the custody of other:eritities," including in ~ome cases the_· 
· ._: . .._. ·_: Unitclt$tate8.Departnient of P.ef~nse. 3 . · . · · .- · , · . :. · ·. .: · . · . . . . . . . 

. . . . ... " . . 

.. . 

·.· 
.. 

. . 

. : _ ~ ~ to~u1a has JJeeii rou~wec1 With~~d to~~ ~~ite~~ ~ ~ ~oo.:Y f!in~ die.President's . 
· . SCptember~, 2006 ~ durmg which -he aimounCed that the prognim·wa5 emj>ty·at ~time. 11>.e·CTA took . • ... ·.·:. . . . . . . . . . . . ·. . . . . . . 

_, ·.. · :F~~ .iii·~~ r.u~P~N.f_ . . : .. 
: ~ ~ ~ 
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. The group.ofpersons to whom the CIA may apply interrogation t~hniques is.also 
·limited: Under the terms of tlie Memorandum of Notification •. only those wh6m ·the CIA has a . . 

· reasonable basis to believe "pose a continuing, serious threat of violence or de8.th to U.S. persons 
and ~nterests or who are planning terrorist activities" may be detained. ·J J-Even-as:.to----(.b )(3) NatSecAct 
_detam~ who meet that standard, however, the CIA does- not .prop~se to use enhanced · 

. interrogation .teQhnique5 unless the. CIA, has made three additional detenillnations, · First, the CIA 
. . . mu.st crinclude that the detainee "is a member or agent of-al Qaeda ·or its affiliates and is likely "to : 

·. possess critical intelligence of high v!J.lue to the United States in .the Global War on Terror, as· 
· · · further des~bed below: ·Seccind, the Director of the CIA must detennine that enhanced. 

interrogation methods are needed to obtain this crucial information because the detainee is· 
. . withholding or mampulating. intelligenee or the threat of imminent ·~ttack leaves-·~nsufficient ti~e 

·. for the use of standard questioning. Third; the enhanced techniques inay be used with a 
·particular d~tili.nee only it: in the professional judgmenrof qualified medicaI.personne~ there are 
no signifieant medical or psyc4ological contrain~i~tions for their _use with that detainee . 

. 1. 

· · · . The program is liniited·to persons whom ~e Director of the CIA detennines to b~ a . 
·member of or a part of.or supi;>orting al Qa~a, the Taliban, or a.Ssociated terrorist organizations 

. · · · and likely to·po·ssess informati.on that could prevent terrori~ attacks against the United States or· 
. . . . . its .interests or that could help loeate the senior leadership of al Qaeda-Who are Conducting its . 

': · Cainpaign cif~error-~the·.United States.4 Over the history of its detention and·interrogation 

'

·. - progfani. from ¥ar<!h :2002 tintil today, the CIA has had custody Qf a· to~ of 98 detainees in the · ._ 

1, , . ·pro~. Ofthose_98 ~.etainees, the CIA has only used.enhanced tech_Diques With a~ of30. . 
.... ./

1

:. · . The C~-has told us~ it believes many, ·if not al~ .. of those 30 detain~s.~d received training 
in the resistance of interrogation methods and that al Qaeda activ~y seeks information regarding 

· . "£!.S. interrogation methods in.order to_ enhance.that trainiµ.g. · · 

2 • . 
'• 

:- _-: .. :.- ·1~ .. _ : . ·.·. . . The.C~ b8s inform~ us that, ev~~ :M~ rega~d t~)d~i,i~~es who.ar~· believ~ to pos~ 
: : ·1· . ·. · · _higli Value informatio~ enhanced techniques wquld nqt. be u~ unl~s-normal debri~~ 

_r:. :·· ·. ·: · method~ h~~~-~~ ineffecti~·or unl~ss the imminence of a 'potentj.al ~k iS ~Uev~ not to 
' : -.. ·. .· · allow sufficient time for-the use of other methotls, Even under·the latter ro-cumstance, the •· I . • . . . • . . • • • • • • . . • • ·. -

·. · ··~ · : , · ·. detainee _will be ~orded the opportunify to ansvii.er q\iestions before the use of ~Y ·enluuiced 
· ··techniques.. 1n·either ~. the·on:-sceile_ioierrogatio~ team ~.dpteoniilethatthe d~~ iS 

.. witliholqirig Qi manipulating info~tioii. The interrogation team their_ develops a written: · 
· .. ·. . · · interrogation plan. -Any interrogation plan that would irivolye the use of enhanced: techniques 

. . . . . .. - .. . . . . ,;. .... 
.. . . . - .. ... ···... . . . ~ . . .. . . 

· · ·· · .. -.. : :: .·.· ··. -~y_of.'abd ~~Ham ~W fuD~ei:2.006, CIA ~&h ~onecJ-~baa·i~~~mmlitt<J 
. · . ·' · , · -,.· : assessm~ Of need:-did not employ'. any .enbanced-intem>g&tion techniques dutUig hi$ ~ODiDg. On Apiil 26, 
. : . : ~- . . .- 2007, tlie 9IA ptaced-al-Hadiin the~ of.the DepartmeiJt:OfI>efense. ·:. . . . . . . 

· . . : : --:·.: .. · .. · : ·4 ne~iDfo~:Us.tbatit.~-vi~s~onOtilifp~on~·~IOcafionOr~bm; 
J. :. : ·.LadenOJ:".A)'m8:D.al-2'awahiriaswaminting.8ppli~onofe;nhan~techni~if.ot4erc;o~o~aremet ·· .·j··: -.. . . .·. . . . 

. : I·: . . , iifili lllifNMI~-:----~,~--~"~.~, -..-Jr'-.twi~r,.: .· .· 
,. , • 1 • • ·' 5 (~)(3). ~at~ecAct '·· 

! . 
. . ·:. 
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n:_iust be per8onally reviewed and approved by the Director of the Central Intelligence Agency. 
Each approval weuld last for no mote than JO days. · . · · · 

3. 
. . 

. . The tbird significant preeqndition f<?~ use of ~Y of the enhanced techniques is a careful 
·evaluation of the detainee by.medical and psychologi~ professionals.from the C~'s'Office of 
Medical Services ('X>MS"). The purpose.ofthese evaluations is to ensiire the detainee's safety at 
all times and to protect hipi from physieal or men~.harm: OMS personnel are not invQlved in 
the work <>f the interrogation itself and are present solely to enstire the ·health 8.Q.d the 8afety of 

·the detainee~ The intake evaluation includes "a thorough ii;J.itial medicaf assessment .. ·. with a 
comp~ete, doc1:1mented history and a physjcal"[examination] addressing in depth any chronic or 
.previous inedi~l problems." OMS Guidelines onMedical and.Psychological Support to 
Detainee Rendition, Interrogation and Detention . .at 9 (Dec. 2004) ("Olvis Guidelines'') . . In 
· adqition, OMS personnel monitor the detainee"~ eondition throughout the application of · 
-ellhanced techniq~es. and the interrogation· ieam ·would Stop the use of particular teehniques .or 
halt ·the interrogation altogeiher if the detainee' s medical or. psychological· cond_i~ion were to· 

.. ind~cate that-the d~~ miglit suffer signi~cant phys~cal or mental harm. See Section 2340. 
Opinion at ?-:6. Every CIA officer present at.an -interrogation, including OMS p·ersonnel, has the 

· aiithority and respofi:sibility to stop a t~chnique if sq.ch harm i~ observed. · · 

B. 

. The proposed i~ogation techajques are only Ol;le· part of an inte~ted. detention and . 
interrog~n pro~ op~ed by the ~IA. The.fonndation ·of the prograni is the CIA's 
kn~r\:vledge of the beliefs and psychological traits of al Qae<fa.inembers .. Specilitally, members . · 

.· . Of al Qaeda expect.that they wi~ ~e subject. tQ .no more.than verbal questioning in the hands of 
. ·.the United. States, and thuiare. trained· patiently to wait olit .U.S. interrogators, confident $lt they 

· .. · ~ wi~d U.S. interrogation techniques. At the:same time, al .Qaeda openltiVes b~lieye that · 
.. : . . they are morally permi~.to ieveal inforinatloii once they hav~ reach~ a certain limit of . : 

. djscomfprt. The prograin is designed to dislOctgethe deta.in~·-~·expectations aoo~ how he will 
. ·:: .. ·be ~ed Jn ·U;S~ custody, ,~o create~ ~iiuation in-which ·h~-f~s Jbat.he ·i.s nofln. control, and to 
"I . , · ~lish-a relatio~hip of dependence.on the part of th~ detainee .. · A..coor~y, th~ j>rogram's 

. : ~ .... ; ~ .: ;~ntend~ -~~is psychotO~~~ it"_is not in~~~ t9·~ ~o~iOn thr~gli the unp~~ition .. 
, . . I . . · ·~f~hy~1ca1 pain. .. · . . " . . . · , : . ... · 

.. · ' -1 ·. . . . . In ilii~· regard, the ctA ge~eially does oot 1lSk: .questions ~u~iig:di~· admirii~tion of the 
· .. · . r · · .techniqlles to which the CIA dOes not already kiiow the an~ers. r~·the extent the CIA . 
. . : ... ·1 ·. questions detairi~ d~ ~administration.of die; techniques, ihe CIA asks for already known .. 

,- . ·· ·j ., · . .-; .informat~on.to ,gqe whether·tb.e d~nee ~-~h~ th~ point at.which he believ~.that he is _ · 
· .·. · l . , . no longer reqµjred tor~ the disclosure of a.ccµrate information, When CIA personiid, in their . 

. .-.· · : 1·: . professionaljl,\dgDi~ belie-\Te.the·detainee.has rea,ch:ed that p9111t;the.cIA:would·diScontinQe·. . · :. · · 
:. :. .. .. . . us~ ~f the. t~qties and.d~brief the detainee i(;gardin.8 matiei:s. oµ :which ilie CIA is l)Ot . . . . 

~:::.) ·.: .· : .·<;lefinitiv~y inf~ed .. This-~proach.bighlights the interi.<fed psy~~logi~ effects" of the : ~- .. 
·/ .. ": .. t~qti~ ~~-r~u~ f!ie·~ilio/ of~e aetain~ ~~ p~Vid~ falsejnf~~~~.Sol~ly.as a mean~. .. 

.. ']. · . · to diseontmue theit appli~Oli: · · · '· : . ·. · .. , . · · 

: .. ·1"·· .. 
. . · .· .· _· 
... : .j .·! 
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. . The CIA has designed tht'. techniques to be safe. Importantly, the CIA did not create the 
proposed interrogation techniques from whole cloth. Instead, the CIA adapted each _of the 
techniques from those used i~ the United States military's Survival, Evasion, Resistance, and 
Escape.("SERE,,) training. The SERE program is designed to familiarize U.S. troops with 
interrogati~ri tec:hniqties they niight-experience in enemy custody and to train these troops to 

·resist such techpiques. The Si:;:RE-program provided empirical evidence that th.e technique_s as 
used in·the SERE program were safe. As a result of subjecting hundreds· of thousands of military 
persoruiel to variations· of the six teGhniques at issu€:; here over d~des, the military has a long 
_experience ~th the tnedical:and psychological effects of such techniques. The CIA ~eviewed 
the nrilitary's extensive reports concerning.SERE training.· .Recognizing that a det_ainee in CIA 
custody will be in. a very different situation frorri US. military personnel who experienced SERE 
training, the CIA nonetheless found it important that no significant or lasting medical or 
:psychological harm had resulted ·from th~ use of these techniques o_n U.S. milit8.ry personnel over 
. many- years in s~ trfilning." - . 

_ All of the techniques. we discuss .below would be applied only by CIA per~onnd who are 
highly trained in carrying out the techniques within the limits set by the CIA and 4~cribed iii 
this- memorandum.' This trruning is crucial-the propbsed techniques are not for wide :;. 
appli¥ation, orfor use by young and untrained personnel who might be ~ore likely to misuse or 
.abuse them. The average·~g~ of a-CIA interrogator authorized to apply these techniques is 43, 
:and many possess adv~nced d~grees in_psychology. :ijvery interrogator who woul4 apply these ... -
·enhanced techniques .is trained and certified in a course that lasts approximately four wee~:.- _ 
which ~ncludes mandatory .knowledge--of the qetailed interrogation guidelines that the CIA ha.S · 
deyeloped for .this pro~. This .course-entails f<,lr each interrogator. more than 250 hours of · 

·training fo the techniques an~ their limits. An interr~gator works under the dii~t supe~isioii of 
~X:perienced personnel before he is perriiitted principally to direct ari interrogation. Each 

'interrogator llil$ been psychologically 'Screened to minimize the··risk that mi interrogator might 
mi;;use any technique .. We understand fram you' that these procedilres eilsure that° all · · 
int~ogators und·erstand the design-and.puqJose of the interrogation techlliques; and that.they· 

_ I . . . will-apply the techniques ~n accordance with their au~orized an<l: intended use. s- . 

: . · · .

1

1 • ; • • • _, • • :The ·CIA. proposes ·to u~e two cat~goiies. of enhanced interi::o,iatfo~ techDiqu~: 
. · · ··· .ronditioning tecJ;miques ·and CQrrective tec~ques; The-C~IA has :detennin~ that the six · 

· . : . · _ · · . iecbniqµes --we desCribe below are the minimum n~sary to maintain an effective program for. 
: . : ! . . . ·. 9btaining ih.e type of eritic~ intelligence from a high. value _detainee that the progiam is designed . 

. . r : .: to eliCit. . . . . . . ' . ·. . . . .... _. . : . . . ' . . . 

. . . : r . ·_ . -- . 

·· 1·· 

_ · .· ·-( .... _._ .. ·· · · . · .s ~ ~b~ ~-eval~gtlie proposecftee~q~ in ~-M;~randum,. we~ ~&cifbythe · ; · : ·, 
. . : · _. j ·. : · ' .. experi~ that QA irit~gatorS and medical_ pers<>nnel·have gained through the past ildmitiisti;8tion of eµbanced 
. . .·. : ·. jnterrogation tec~q'u~ priO! to. !1!e ena~enfof.the DTA 1'.t that ~e, tho~ techiliques w~. ~gned by ~f.k: . _. ._ 

· :. . , .

1

. ·. -peISOnnc:I to be safe, ~d ~ Office found th~ to be law.ful: unde;r the ~~-appli~le legal ~~_{i.e., before th~.- . 
· .. - · '. ·=·CJ¥Jctm¢foftheDTAandthe.MCAarulthe~me.Comt.,s decisioninH~). See~praat.11.2. You have · 
. h· · .... · _info~~ \JS_ that ~e CIA~s subsequ~t experience in oondu~~~~~p~gram. ~ -~~ed ~t~dgment. · _· 
. y 

• 

0

• .• 1··· '· · ·. 1'8.P. 8~@·~~-~----~-___J~ TeP81UT 
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. J_ Conditioning techniques 

You have· informed us that the proposed conditioning techniques are integral to the . 
program's foundational objective-to convince the detainee that he does not have control over 
his basic human needs and to bring the detainee to the point where he 'finds it permissible, 
_consistent with his. beliefs and values, to disclose the information he is protecting. You have also 
told us that this approach is grounded in the CIA's·knowledge of al Qaeda training, which 

. authorizes the disclosure ofinformation at such a point. The specific conditioning techniques at 
. ~ssue here are dietary manipulation a.Qd exten4ed. sl~p deprivation. 

. Dietary manipulation would involve substituting a· bland, commercial liquid meal for a 
detainee'~ normal diet. k> a guideline, the CIA would use a formula for calorie i_ntake that 

· ·depends on a det8.inee's body weight.and expected level of actiVi.ty. This formula would. ensure 
that calorie intake will always be at least 1,000 kcal/day, and that it usually wouid be · . 
significantly highf?f~6 By comparison, coinmercial:weight-loss programs·used within the. United: 
States eommo.nly limit intake to 1,000 kca.Yday.regardless ofbodyweight.· CIA medical officers 
·ensure that the detainee is provid~ and accepts adequate'-fluid.and nutrition, ·and frequent · 
monitoring by medical petsonne1.take8 place while any detainee is uridergoing dietary 
manipulation. Detainees would be monitored at aU times to. ensure that they do not lose ·more 

· than ten percent of their starting-body weight, and if such weight loss were to occur; application 
of the. technique would be discontinu~d. The CIA also would ensure that detainees, at a 

· ·minimum, drink 35 ml/kg/day of fluids, but a detainee undergoing djeta.ry ·manipulation may 
· .. drink as much water a.She r~onably pleases: · · · · · . 

. . 
. . . 

. · Extended sleep depnvation would invotve keeping the detainee awake continuously for 
. up.to 96 hours.: .Although the application of this tecluiique may be reirutiated after the detainee is . 
·anowed an opportunity for at 1east eight uninterrupted hours of sleep, CIA gl.iidelines provide 

.. that ·lJJ. detainee would not be subje~ted to more than 18.0 hours of total sleep depfivation ~uriD.g 
one 30-:day period? .ll)terrogators would emJ>loy. extended sleep deprivation primarily to w~en 

·. ·.a Cletain~e·s resistance.to interrogation .. The CIA.knows froµi statements inade by al Qaeda 
. .inembers·wpo have been interrogated that at .Qaeda ·operativ~ are taught in ti-~ning that it is · · 
·. · cohsi.~ent With their beliefs and. values to cooperate with µitern.>g~o~s:.and to disclose . . 

:· ·info~auon o~ce they have.met the limits of their ability: to resiSt. S~eep deprivatio1;1. is·clfective 
· ·:. in safely inducing fatigue as. one means to briiJ.g Stich operatives te ~at point_. . . . . 

. . ··~The CIA.gen~yfollo~ asagtrldelinea~ori~requirement.oi9oo kC8J/day+.io kcal/lWday.. This 
. quantity is IDQltiplied by l.i for a sedentaiy activity level or 1.4 for a moderate activity level. Regardless 9f thiS 
. . . ;.' .. foimul!!, the recomme~ed minimum calorie intake~.~ Ja:a.1/day, and in nQ event i.s the detainee allowed to . 

'. · . · · .recclv.e less than lQoo.kcal/f;lay. The gUideline caloric intake for a detainee who wei~ 150 pounds (approximately 
. 68 kilo~) would therefore· be nearly 1,900 ICcaJ/day for-sCdentaty activity·~ :would be more than 2.200 . 

. . Ja:al/day for modcxate activity... · · · · · 

· · . . ·. :-_ · .. · : : . · 1 In~~~~~ w.i ad~.~~Y the Ja~ ·~r~ perlocl.of contin~o~·~1eep deprivatio)l o!~o· 
.. · · · · mo~ than 96.houi'S.. Sliould the CIA-determine that it would be necessmy t:<>r the Director of the CIA t0 approve~ 

· · · - ~Oil of that perioo witli respect to a particular detainee. this Offiee wOuld.proyide additioi:ial gwdance.on the ... 
.) ... :· 

.~-.~· . . 

· apj>lication·of the applj.cable Iem1r stan~:t~·thc fy.cts-Of that particular~:·· · · · ·· 

8 
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The CIA uses.physical restraints to prevent the detainee from falling asleep. The 
detainee is shackled· in a standing position With his h~ds in front of his body, which prevents 
·him fi_"om falling asleep but allows him to move around within, a two- to three~foot diameter area, 
The detainee's hands are generally positioned below his chin and above his heart.8 Standing for 
such an extended period pf time can Ca.use the physical effects that we describe below. We are 

·told, and we understand that in.edical stildies confirm, that clinically signifi~t edema (an 
excessive swelling of the l~gs and feet du~ to the building up.of excess fluid) .inay occur after~ 
extended period of standing: Due to the swelling, this c0ndition is, easily diagnosed, and medical · 
personnel would stop the forced standing when clinically significant ·syinptoms· of.edema were 
recogniie.d. In additiqn, standing for extended periods of time prnduces. muscle stress .. Though 
this ~ndition can be uncomfortable, CIA medical personnel report that the muscl~ stress 

· ·associated with the extended· sleep deprivation technique is not harmful to the detainee and that · 
detainees ~n the pas~ have I)Ot reported pain. 

· . ·. Th~ detainee wo1:1ld not be allowed to hang by his wrists from.the chains during the 
'a:d~stration of the technique. If the c:Jetainee were no longer able to stand, the standing 
component.of the technique would be immediately -discontinue4. The detainee ·would be 

. monitored at all times through closed circuit television. Also, medical personnel wili conduct. 
·.frequent physical and psychological examinati<ms of the detainee during application of the 
. technique. 9 . -· ·. · · · · · · . . · 

·we understand that detainees undergoing extended. sleep deprivation might experience 
~'unpleasant physical sensations fi:om proloiige<l fatigue, incl.uding a slight drop in ~dy 
temperature, _difficulty with coordinated body movement and with· speech, nausea, and ~lurred 
Vision." -Section 2340 Opinio,n.3.t 31; see.also.id. at 37-38; Why We Sleep: TheFunctiOnsqj 
Sleep inJiwnans anil Other Mammals 23-24-(1998). Extended sleep deprivation may cause 

. . . ·. diminished ·cognitive tunctioning and, ·in a few isolated cases, has. cau~ed the detainee to,. 
: experience hallucinaiio~. Medical personnel, and llideed all interrogation _team members-, are 

, instructed to stop the use of this technique if the de~nee is obser:Ved to ·suffer from significant 
· ·impairinent of his m~ntal funCtions, including .hallucinations. We und~stand that subjects 

. . . ·. deyiived of sleep in scientific studies for signiµcantly longer than .~e OIA~s 96-houdimit·on 
.. . ·: ~ntinuous sle.ep depnvation generally.return to ·normal neurologica'l func;:tioning.with one night 

_··. · · ·.. ... .: .... of no~ sleep: Se~·Section 2~40 Opinion at ~o. . . . 
.· .. •. .. . . . . . . 

. : ·· . 
. · .. 

) .. ~ .. 

........ 

. · · ·. . : . Because releaSing a detainee fi:om :the sbackl~s· t~ utilize toiiet fa,cilltjes woUld present a 

... · .. sigmfi~Iit security risk and would mterfere With the effectiveness of the toohniqlie, a detainee . 
. .. . . . . . . . . . . . . . . . . 

. . 8 The.CIA regards tbls shackling ~rocemile as~ the cloc'k on the 96-hour.W for the p~posed sleep 
4q>rivation tCcbilique. SµruJ.arly, _wi~ ~to the overaJJ;steep deprivation limit of 180 h9lJIS, the CIA does.not 

.. apply the sha~gp~ for JD.$~~ t~ of 180 hours in one·30-dafperiod. . : . . · . . -

..: · 9 If medical ~nnel deteniiin~ 1>asCd on th~professionalJmtgmenf; tlmtthe detainee's phySi~ . . 
. C0D4itioil does notJ?ep:nit liim to Stand foran extended peiiocf..or if ad~ee.develop8.physical roniplications from 

. . : extended 'S13nding, ,suet, as clinically si~t edema.'or 1DUscle stresS, then-fute:a:ogatars maY use an al~ti\te-
. . . : f:i:i~9d ~f si,eep dei>rivation. 'Under that method, the .deiahi~·would bC sba¢d,~.tQ .a small·Sl09t.: effective for · 
~his wei~t, but of ins\J.fijcient '1~.foi:1iim to keep' his baJance d~g ~ · . . : . . . .. . . -.. 

· . 

__ :: ___ ,-___ · _______ . ___ W8P-8Fi~j~~------_JfMf~~~iM!IT .·-'. 
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undergoing extend~d s~eep deprivatio~ frequently_wears a d_isp~Sable undergarment designed for 
- adults With rneontinence or enuresis. The undergannents are checked and changed regularly, and 
the detainee's skin condition is monitored. You (J.ave informed us that undergarments are used 

_ -solely for sanitary and health- reasons and_ not to humiliate the detainee, and that the detainee will 
wear: clothing, such as a pair of shorts; o~erthe under.,..garment during application of the 
.teGhnique~- · - -

' 2. Co"ective techniques 

. Corrective techniques entail some degr~ of physical contact with the detainee. 
· Impori:a:ntly, these techniqµes are ·not designed to.Inflict pain on the detainee~ or to use pain to 

obtain information. Rather, they are used "to correct [or] startle." Background Paper at 5. This 
- category of techniques, as wel~ is_ premised on an observed feature of al Qaeda training and 

mentality-the belief that they will not be touched in U.S. custo_dy. Accordingly, these 
techniques. "condi~io·n a detaine.e to :pay attention to th_e interrogator's questions and ... dislodge 

· -expectations that $e detainee will not be touched" or that a ~etainee can frustrate the . . 
interrogation by simply outlasting or ignoring the-questioner. Section 2340 Opinion at 9. There 
are four techniqu_es "in this category . 

. The "facial hold" is used to hold a detainee's head temporarily immobile during , 
interrogatioi:i. One open pa.Im is placed on either.side of the individual~s face. The fingertips are 
.~ept well away frorp. the individl!al's eyes. The facial hold is typi~ly applied for a period of 

· only ·a few- seconds. . · · · 

The "attention grasp" .Consists of graspfug the individual with both hands, one hand on 
eaCh side_ oftb.e·cdnar operung, -in a controll~ and quick motion. In the same motion as the 

· gr~p, the individual ~s draWn to':V8rd the interrogator. The interrogator uses a towei or other 
... collaring device around the back o:f the detai.1,lee's neck to-preyent any whiplash :from the Sl.ldden 

motion. Like the faci~ -hold; the attention· gr3sp is typically· applied for a· p~od. of only a few 
seeonds. . . . . . . 

·. :· . · . _The "a'bdomina~ slap" inv~lves the U,.~~ogator's strlldng the abdomen· of the _detair~ee- . 
·.with ~e _back of.ills open hand. The interrogator.must have no l}ngs or·otlier jewelry on his harid . 
· -or_WiiSt:. The interr-0gatori~ .. positionectdirectly in front of the det;ainee,-no more than .i~ inches · · . 

. . ~ --from the· detaiiiee. With :his fuigers heid tightly together ·and fully extended,' a~d :with his palm 
.toward 4ts own body, using hi.~ elbow-as-a fixed ·.pivot poirit, the interrogator sl8:PS the detain~ in . . . 

: ·the detainee's .abdomen~ The interrogator n:iay not use a fl~ and the slap muSt be delivered · 
above the navel and below' the sternum. . . 

_ ... _ · ·WJ.th the _~insu1i (or ~clal) stai>," the interrogator slaps ~he _indiv.i.:fual_' s face wi~ fuigers . 
· · ·slightly swead .. The· hanq makes contact wi!Ji the area dir~y between the tip of.the individual's: . 

. . .. ;. - : .Chin and th~ bottom of the corre.Sponding. earlobe. .The interr~gator thus ~invade.8". the . . 
· · -. · .. ·.: : · · i~dividwil• s "personal space.~' We understalld that ~e ptJrpose of the facial· slap is to induce · -
: .·. _·· ... · : : . ·. Sh6Ck Of·. surpris~:. Neith~_ the.~dqm.jp.ar slap. nor the mcial "slap :is used :viith ·an intensity o~ 

-_. ·: . . · ·. ~~ncy that.would. cause sigllificant-pilin· or b,an)l·to .the def.8:inee. · 
. . . . .- . . .. . .. , . •. . 

--
~(~;:i~:) ..... ·· __ :· ..... _-~-,:.~ :_.: _ _. __ ,_:· ... ':n· .. 11.8P 8~~~~· --------'-.l· ~f~F~IWl 
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. Medical and psychological. personnel are physically ·present ot otherwise observing . 
.whenever these techniques ai-e applied;, and either they or any other member of the interrogation 
team ~ill mtervene if the use of any of these techniques has an unexpectedly painful or harmful 
psychQlogical effect on the detainee. 

·* * * 

In the.analysis to follow, we consider the lawfulness of these six techniques both 
individually and in eo~binat_ion. You have informed us, however, that one of the techniques-·· 
sleep deprivati01r-has proven to be the.most i_ndispensabletothe effectiveness of the · 
interrogation program, and· its absence would, in all iikelihood, render the remaining tecluµques 
oflittl~ value. The effectiveness of the program depends· upon persuagingthe ~etainee, early in 
th~ application of the techniques~ that he is dependent on the interrogators and·that he lacks . · 
control over hi_s -situation: Sleep depnvation, yo_t1 .have explain~d, is crucial to reinforcing· that 

· the detainee can improve his situation only by cooperating and ·providing accurate_informaiion . 
. The four. corrective teGhniqu~ are employed for their shock effect; because they are so carefully 

. limited:~ these corre~ve techniques startle b-qt cause no 'sig~ficant pain. When used alone, they 
· · .quickly_ lose Uieir value. If the. detainee does not immediately· cooperate in response t9 these 

techlliques, the detainee will quickly learn their limits and. know that he can r~ist them. The 
· CIA informs u~ that.the corrective techniques are effective only when the detainee is f~ placed 

:ill- a baseline state, in which he (ioes not believe that he is in control of his surroundings. The 
.. ooiiditioning techniq~·e of sleep .depriv~on, the CiA informs us, is the least intrusive means . 
. av~fa.ble to this end and therefore critical to the effectiveness of the interrogation pro~. 

IL 

... · · '.fhe War Crimes Act proscribes nine criminal offenses· in an armed conflict covered by 
. . Commop. Article 3 of the Genev~ Conventions?~ See )8 U.S.C. § 244I(c)(3): To ljst ~e 

... : . · .- · _prohibited· practices "is to under:score their graVity:· torture, cruel and inhuman treatment, 
· ·, .p¢o~ng biological. expenm,ents, murder, mutilation or maiming, intentionally cau~ing serious 

·. · · , · . bodily injury, rape~ Sexlial assaul~ or abuse, ~d· the.taking of ho_stages.. · · .. 
. . 

. -
, . . . · · · : · . · we n~d not undertake in the-present memorandu_n:i to nrterpret all of the otrense"s sei· . 

. . ·forth in the War -Grimes Act. The CIA' s propo~ecI .techniques do nOt ~ven arguably implicate six · 
· ~: ... · Qf {hese offenses-penoniling. biolofiica!·:experiments, IDl;lfdeC,. mutilation or m~m.htg, ~pe~ . 

. . '8eXuaJ. as~ault_or ab~e, and tbe_takirig ofho~es. ·$_ee 18.U~S.C: §§ 244I(d}(I)(C);(D), (E); 
· (G),(H), and {I). Those.six offenses· boqow frpm existing.federal-Criminal' la:w; they have well-· : . 
defined mean~gS, and w_e wlll .not ~xplorethem in depth here.11 • . . ·... . ·. 

. ·. . . . . . . 

·: . · .- 10 The~ Arlo~eys Gene~ for Natio~ ~ty ~for th~ CrimiDa1 DiviSi~n bave-revi~. ~d · . · · 
. conciir.with Pait II's.inteqD:eta_ti.on of the general let¢. stan,dar4s aJ>Pli~le to.the rel~ ~~:Crimes Act . . . · . . . . , ._ offunses. . . . .. . . 

. . . 

· · · · : ... -_ . · . · 11 Ai.iliougb.·th~ w~ Crimes Af:t·~efui~·oft~ under the Gep.eva -Co~olls. it~ om·domeStic· Jaw that 
· · .guideS"the ~tion of the Act's ~toxy terms. Congress bas'providCd that ~o t:oreign j)f·.intem~onal source· 

. · · ·. . . of Jaw shall ~ly a. b~ for a role of dCcisi9n in the-courts of th~ Unit(:(! States ~int~ the" Pr.olnbitioiis .. ";_ ·.J... . . . . . . . . . . ' . ·.. ·. .• ... .. . .. 
.. - ;., · ·. , · · 'f8PJjlJ9~TJ ~t.t8P8~T 

. ... · ... : 

:_.. t 0'02 6.7. · .. · .. 
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Some f~tures ofthe.three remaining offenses-tortur~~ cruel ~d inhuman-tr~tnient, and 
intentjonally causing serious bodily injury-may be implicated by the proposed techniques and 
sa it -is necessary fot us to· examine them. Even with respect to these offenses, however, we · 
conclu~e that only one t~lµtlque-ex:tended sleep deprivation-. requires significant discussion, 
although we.briefly address the other five. techniques as appropriate;12 ·. 

First, ·th.e War:Crlmes Act prohibits torture, in a JD3nner: Virtually identical t~ the 
previously existing federal prohibition on torture in.18 U.S.C .. §§ 2340-2340A. See 18 U.S.C. 
§ · 2441 ( d){I )(A)~ ·This Office previously concluded th8.i each of #le· eurrently proposed six 
techniqu~; including extended. sleep deprivation-subj~ct to the stri~ conditions, safeguards, 

. · .and. monitoring applied by the CIA-does not violate· the federal torture ·statute. See 
· . ·_Memorandum for John.A Rizzo, Senior Deptity. General Co~el~ Central Intelligence Agency, · 

· from Steven_G:Bradbury, Prliicipai Deputy _Assistant Attorney General, Office of Legal 
... . Counsel,.Application of 18 U.S.C §§ 2340-2340A to Certain Techniques Thaf May Be Used !n . 

·. ·. . the lnterrogatiqn of a High Value al Qaeda Detainee <:'Section 2340 Opinion") (May I 0, 2005). 
·. . . . As w~ explain below,. our prior·interpretation of the tOrture statute r~olves not oµly the proper 
.. · . · in~erpretation of the torture pf9liibition in·th.e War (;rimes Aet;.but also several of the i~sues 

· , ._ · · presented by the two other Wat Crimes Act offenses at·issue. · · · · 

.· . . 
Second, Congress created a new offense. of "cruel and inhuman treatment" i~ the War 

:· Crimes Act (th~ "CIT offense;')°. This offense is directed at proscribing the '.~cruel ~ent" and 
.. 'inhumane treatment prohibited by Common Article 3 of the Genev.a Conventions: ·see GPW Art.· 
. 311J i.:i(a):· In:additlon to the "severe.physical.ormental.paiil or suffering' prohibitea by the 

torture starute~ th~ CIT offense reaches the new· category of .. serious physical or mental pain or 
: ·suffering.~·· The offense's separate definitions· ofmental·and physical pain or suffering extend.to 
· a ~der scope of conduct than the· toi1UI"e statute and.raise ·two .previously ruire~mlved questiqns 
. -wh~ applied to the CIA~s proposed techniques .. The first is~e is wliet4er, under the defi~tion 

··. · . . . . . o(•'serious physlt;al pain or suffering," the sleep de~on _teChnique itl~entiorially inflict$ a 
···bodily injury that'involv.es ... ·a significant impairm.ent·of the function of a bodily.'.member . . . · 

: . . . or.mental.faculty,".18 u.s~c. § 2441{d)(2)(D), due.to the mental aiid physical conditio~ that Can 
·,: .:. . ·:. .:·be exJi~ed to aCcoriipanythe CIA'spr~Sed technique.: the second question .. is:wheth~. under 
.··.: ·: · ~· .. ".tbe.definition:of''.seriQl.is mentaI·pfdiJ. or suffering," the likely mental effeCts of the sleep · · 
: .. · .... ~-· .·. · ·,dq>Iiva.ti~n tec~que constitute "serious ~d non~tµm8it9.ry· mez:ital hanJ:i."' Under the .. : 
. . . . ... ·. .p~cedures an~ ~ards proposed to .b~. ~pJ.i:ed, we answer ~:th qu~ons in the.negatiye: 

• . . · ... 
. •.. - . .. . ·: -

· •emting ~~~of Common.Article 3 in the.War ~Ad. MCA§ 6(a)(2). Iii th~conteXt of · 
: .construing~ ~cle 3, ·hoWever, we do find that ~:bas ~forth.defuµtion5 ~the War ~es 
· ·Jit;f. ·that are 1jJlly c:Onsistent wi~ t1ie under:standing of ibe same tmns reflected in sucJi intrmation'al sOuices. See 

. mfra·at Sl-52, 61.:64. . . . 

· < · _:_..·'.· ':'~ ·. . ... 12 ~0r~C.·~~eo0~techmques~~~e p~~:afoontact ~ th~d~. ~' 
... ·: -~ :.: eXtCnt to. which ~.techiuque8iniplic8te ~ Wat.Crilnes Act nie:ritS some coDsiderau~J( _As.we expbinatvanous 

.. ~ . . .-poblts be10W,·h~;·the0inlldil~ of ~.teclini~es.and the ~ures ~~cll they are uSid Ieave.~. 
~. ·. · · ." . outside the scope Of the. War Crimes Act . . . 

. /. . ) .... ·.·. . ·. .·.. ·. . . ·.... . 

:.: ...... :,, . . . . . ·.. . '181'=. ~-A~-.--:-----:------..--J~ Klli~N~· .. 
. ~,,'' ._, 
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Third. the.War Crimes-Act prohibits intentionally causing "serious bodily injury" (the 
"SBI offense"). The SBI offense raises only one additional question with regard to the sleep 
.deprivation technique-whether the mental and physical conditions that may arise during that 
te_chnique, even if not "significant i_mpaii:.ment[ s ]" under the CIT offense, are "protracted 

· ·impairments" under the SBI offense. Compare 18 U:S.C. § 2441.(d)(2)(iv), with.id. 
§ I 365(h)(3)(D). Consistent_ with our prior analysis of the similar requirem~nt of "prolonged 

· . mental .harm" in the torture statute, we .conclude that these conditions would not trigger the · 
· applica,bility ·of the SBI offense. 13 · 

. 13 In the debate O.Ver the Military Cominissions Act, Members of Congress expressed widely differing 
· views as to how the terms of the War Crimes. Act would apply to interrogation techniques. Iri light of these 

divergent views, we do not regard the legislative history 9f the War Criines Act amendments as particularly 
illuminating. although We note ·tliat several of those most closely involved in drafting the Act stated that the terms 
did not addresS"any particular techniques. As Rep. Duncan Hunter. the Chainnan of the House Armed Services 
Committee and the Act's leadfug sponsor in the House, explaine4: 

Let me be clear. The bill d~fines·th~ specific conduct that.is pi;ohibiied. under Common Article 3, 
but it does not piirport to identify interrogation practices to the enemy or to take any particular 
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the 
methOds of interrogation to the· President and to the intelligence professionals at the CIA, so that 
they may cany forviard tills vital program ·that, as the President explained,· serves to· gather the · 
criticaUritelligence necessary to protect the country from.another·catasirophic terrorist attack. 

·. · 152 Cong. Rec. H7938 (Sept. 29, 2006). Senator McCain. who led Senate-negotiations over the Act's text, similarly 
· ·statecr that "it is unreasonable to suggest that anj legislation could provide an expUcit and all-:-iriclusive list of what 

. .) . . . . sp~iffo activities are illegru and whiCh are J)ennitted," although he did state that the Act ·'Will. criminali:ze certain 
· intenogation techniques, like waterboarding and other teclullques that cause serious pain or suffering ·that need not 

~prolonged." Id. at SI0,413 (Sept. 28, 2006). Other ~embers,-who both Su.pi>orted and o~ the Act. agrCed 
that the statute itself' emablished gen~ standards, rather than proscn'bing specific techriiques7 :See, e.g., id at 
SI0,416 _(statement of~ Leahy) (the bill .. saddles the War Crimes Act with a Qefuiition of cruel and ~uman 

·,treatment so oblique .that it appears to peilllit all manµer of cruel alld extreme mterrogation teclmiques"X id at 
SI0,260 (Sepl 27, 2006) (Sf4tementof.Sen. Bingaman) ($la.ting that~ bill "tetroactivel}'-~ the WB"! Crimes 
.Act so that crimmaJ ·liability doeS.·not result ftom"tecbniques that the-Unlted s~ may have employed, SU~ as . 

. . . simulated drOwI1ing, eXposure to hypo~ermi3. and.prolonged sleep deprivatio~'); id at SI0,381:.S2 {SCpt 28, 2006) 
· · · . · . · . "(statement of Seu. Clinton) (reoogniiing that the ambigUitj o.f the text .. suggests that those who employ techiliques 
. .. . ~-as watedJoarding, lo~~e ~~3nd hypothermia on Americans cannot be charged f~ ~ ~). 

· . . · · · ·. . _At the sam~ time. othe.c .Members, fucl'ilding Senator Warner. the ~ ofthe Senate Atnied Servi((CS 
: Comh:i.ittee who··a!So ~ closely involved· ii.n~tiatfons aver the bill's·text, spggested th.at~: bill_ might · · 
· · -criminaliz:e certain" ~eqogation tecbniqiies, iilchiding variations of cert.aii1 o_f tboSC jlropos«l by the CIA (aJthough 

· these Meiµ~rs ditl n.oi discuss the detailed safegpanls. within the CIA program). See, e,g .• id. at Sl0.t378 (s.tateinent 
. · of Sen. Warner) (statillg that tlie roµduct in the·Kemiedy Aineiidment, whiCh would have prohibited "wateibdarding 

. · tecluiiques, stress p0gtioils, inclliding prolonged standing ... sleep deprivation, ancl <!~er simqar acts." is "in "inY 
0pinion •• _. clem:IY prohibited by thebi)l "). B_Ui 8ee·id. at_SI0,390 (~em(:ntofSeri. Warner) (opposing.the · · · 

.. . . Kennedy An:ie~Cl)t an.the grourid that "Congiess·sho¢d not tiyto providC ,a'specific listof ~ques" ·~use ' 
·· · ·. · · . : ~[-.y]e dQn'tkriow what the future hol~."). See a/So id. at 810,384 (statement of Sen. Levin)(agreeiilg:with Sen. 

·: : :· .. wamer as tc> the P1'9bibited tecb8i$es); id. at s10,_2ss-u (Sept;. 21. 2006); id. at sio,i~s-36 (statement Of Sen. 
: "Diubin) \[TJhe_bill .• d make.ita <?rlme.to.u5e abtisive in~gauon teclmi~ like ~g; induced . . . . 
~themiia,· ~~positions. and prolQnged sleep .dej>nvatioµ"); id at H155~ (~ 27, 2006){stat~ of 

· · · · .: ·Rep. SbayS) (stating that '"any reasonable petson would conclude .. $lt ~e so-called <;nhanced or harsh techniqu~ : 
that ha~e-beeii iinplemented D,t·the past by.the. cIA""wOuld ~be a:iJDina1 off~·underthe War Crlnies A.ct 

~---~) : . · beCa.use they ctearly ~~:·senowi.mental ·and p~ysical ~ring,,.).. ". · . ·. · · : . · · . . 

'f_ir 81!~i\\~'.---~---_J~Ti~i~I· .. ._ : · ... · 
--------------
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A. 

. The ytar Crimes Act prohibits torture !.n a manner virtually identical to the general 
federal anti-torture statute, 18 U.S.C'. §§ 2340-~.340A: . 

The act of a p~rson who co~its, oi conspires or attempts to commit, an act 
specifically intended to infliCt severe physi.ca/_or mental pain ()f suffering (other 
than pain or suffering incidental to.J~wful sanCtio~s) upon another person within 
his custody or physical control for the purpose of obtaining information 9r a · 
confession, punishment, intimidatio~ wercion., or any reason.based on 
discrimination of any kind .. ·. 

18 U.S..C. § 244l(d)(l)(A) (emphasis a,dded): The War Crimes.Act incorporates by reference the 
definiti~n of the term "severe-mental pain or suffering" in 18 U.S.C. § 2340(2). See 18 U.S.C. 
§ 244I(d)(2)(A..):14 This Office previously concluded that the CIA'.s six proposed interrogation 
techniques would not ~nstitute torture under.18 U.S.C. §§ 2340-2340A:. See Section 2340 

:Opinion. On the ha.Sis of new information obtained regarding thetec~iques in question., we 
. have· reevaluated that analysis, ·8tand by its conclusion, and incorporate it herein. Therefore, we 
conclude that none of the techniques in·question, as proposed to be used by the CIA, constitute5 

. , torture·under the War Crimes. Act. · · · 

B. 

)· ... The Wa.r -Crimes·· Act defines the ofl;e:rise of "cruef or inhuman treatment" as .follows: 

The act of a: person who ·c0mmits, or conspires (:>r .attempts to oommit, an act 
intended to,inflict severe or serious physical ur mental pain·or suffering (other
th~ pain or suffering incideh~ to lawful sanctions), including serious physical. 
abuse, upon·anot]ier person within his custody or control: . · 

. . -. . . -

. "18 u:~.«:;. § 2441( dXI )(B). · Althou&h ·.this offense extends tO. more conduct. than the torture 
. -·off ens~, we Conclude' for the reasons that f~llow that it "does not prohibi~ the_ six .prop0sed 
_.-:t~hniques as th~y ~e d~igned to be used by. the CIA - . . · 

. · · ·: . · .. ·: . The CIT o:ffe~e, iii ·addition t<;> prohibi~g tiie "severe physical or ·mental pain or . . . 
suffering" ~vered ·by the to~e ~ffens~, $0. ~each¢s "serious p~ysi<'.81 or_· mental .pain or . . .' . 

. . · .· 

. · 14 The to~ offense in the Wai: O:b.liCs.Act ~from &'eciion 234() m two ways immaterial.~ First, 
. . . . . · ·section 2349 applies ouzy oU~de the.~tOrial boundaries of the United States.· The prohloition on tortur~dn the 
. · · . . _:War-Oimes Act, by c<>ntr.i.st, would apply to 11ctiviti~ regatdl~ ot~ocatio~ tbat occut in. "$e context of or . 

~- .,,,./ 

.associ!ttion with"-an'aimedcontJ,ict.'"not of a.n~9D81 charae,J:er." ~nd, to constinitetortureunderthe War · 
. -~A.a,~ activi1y must1:xf'forthe purpose of .o~ infomiation or a oonfes$i~ p~~.in~dation. . 
.. ~on. _or.anyrearori·~ ori~tionotill}':Jdn(l," .. see18·tJ .. S.C. § 244l{d)(l)(A); seea#_o (;4.T Art.:t·- · .. 
· (~a sinii1ar :reqllirement for the treaty's definition of tortme) .. The.activities that-we ~be lieie.in are "for 
.. ·.the purpose of <?t>taming informatiOn.~ and are undeitakCn '"in the context.of or·associafion with a Common Article 3 
. C;Onflict,': so these new'~ would-~ satiStie<fhci:e.; . . . . 

·. . . ·- . . . .. -- . 
. . 

·: ·. 'ct>YUY ·- ----- - . ----- .. 
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suffering.,, In contrast to the torture offense, the CIT offense explicitly defines both of the two 
-key terms-'iserious physical pain or ·suffering" and "serious mental pain or suffering." Before 
turning to those $pecific definitio.ns, we consider the general structure of the offense, ~that 
structure iriforms ¢.e interpretation of those specific terms. 

. First, the context of the CIT off ens~ in the War Crimes Act indicates that the term 
"serious',.in the statute is-generally directed at a less gra-Ve-.categoi-y _of conditions th_an falis 
within the scope of the torture offense. The terms are used sequentially~ and cruel and inhuman · 
treatment·is generally understood to .constifute a-lesser evil than·torture: See·, e.g., CAT Art. 16 . 
(prohibiting "other croel, inhuman, or degrading treatment or punishment which do hot amount 
to torture") (etnphases added) .. Acc::ordingly, as a general matter, a condition would not 

. ·constitute ·"severe physical or mental pain or suffering" if it were not also to constitute "serious · 
physi.cal or mental pain or suffering.,, 

Although it implies something less extreme thari ·the term "severe," the term "serious" 
·still refers to grave.conduct. As with the term «severe," dictionary definitions of the terin 
. ·~serious" undersco_re that it refer~ to a condition '.•of a great degree or an undesirable or harmful 
element." Webster's Third Int'/ Dictionary at .2081. When specifically describing physi.cal pain, · 
"serious" has been define4 as "inflicting a pain or distress [that is] grievous.,, Id. (explaining 
that, wi~ regar-0 to pain, '.'serious" is the .opposite of "mild"). . . 

'frn!.t_the. term "serious" limits .the CIT offense to grave con.duct is reinforced by the· 
purj:>oseofthe War Crimes Act. The International.Committ~e oftht: Red.Cross.("ICR.C") 

J Commentaries desciibe the conduct prohibited by ·Common Article 3 as "acts wfilch .world 
·- · · public opinion-finds particularly revolting~·~ Pictet, gen. ed., ill Commentaries on.the Geneva 

·. Conventions 39 (1960); see als<f infra at 50 (explaining the significance of the ICRC . · · 
-Com.,,,entip'ies in interpreting Common Article 3) .. Of the miiiimum standards of treatment 
:consistent with 4umanity that _Common Article 3 seeks to Sustain; the W 8! Crimes Act is directed 

. qnly af"grave breaches" of Common Article 3. See:·18.U.S.C. § 2~l(c){3). Grave breaches of . 
the Convelltions represent conduct of such severity that the Convention8 oblige signatotjes tO . · 

·· . "proVide.effettiye penai sanctions" for; and to search for and to prosecute persons committing, 
-. ·wch violations" Qfthe Conv~nti.on8. See, e'.g., ·.'GPW" Article 129. The Conv~ntions th~mselv;~ 

. . . · .. in defining "grave breaches~?. 001:·rorth:uriambiguously ~rioU;s offenses: "willfui killing; tQrture 
· · . · . , .. ·. · : . ·o(inhumari. treatment, including biological experiments, .. Willfully causing great .s~g or . 
. ·. . . . · serious injury ta ~ody <;it h~th. "' Gl'W: Art. · 130. In ~s dentext, th~ tern?- "serious,, must no~ be 

. read lightly. Accordingly, ~e "serious physi~ or mental pain or'suffering'~ pr~h.tojted by the 
: CIT offense do~ ·not inch1de trivial .or mild. conditions;· rather, the offense ref~.t-o the grave · 
~n4uci at which the term "serious',. and the grave b_reach provision .of-the Geneva Conventions 

· are directed. · · · 

.. . .. . -Second,.the CIT offense's. structure shape$ OUr interpretation ofi~·separat~ prohibitions 
. . .. .8gainst ~e int'IiCtion Qf'"physic8.l pain or sufferll;lg'; and. "mental° pain or ~eJ,ing.,' ·The CIT . 

. ·: ... :. · : : ·.. · · : . offense, like the anti~~orture statute,. envisions tWO .sep~ate categories of harm and, ·indeed, . · . 
· · · · sq>arately defines ~ch term.. A.$ we discus$ below, tl,us· s~paration is reflecte<t in ·the- : · 

."!eqU4°~m~Irt-that "senoU~·phys~cal pain.or ~ffe$.g" .. inyo}ye the inf1ictio~ o(a •1'odily ~rj."_ .· 
To _permit purely mental C?nditions. to quaufy·a8. "physica_l pain. or suffer:in1( ·'o/ould ~nder ·the · 

::~~: 
;· ~(b)(1 )- - ---
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carefully considered definition of"serious mental pain or suffering'_' surpfosage. ·Consistent with 
the statutory definitions provided by Cqngress, we therefore understand the structure of the. CIT 

. offense to involve two distinct categorjes of harm. 

The CJ;f offense iargel y borrows the anti-torture starute' s definition of mental pain or 
-suffering. ~though the CIT offense makes two important adjustments to the definition., these 
revisions preiierve the fundamental ·purpose of providing clearly defined circumstances under 
which menta,l eonditions would trigger th<? coverage of the statute. Extending .the offense's 
coverage· to solely mental conditions outside of this careful definition .would be iI_lcorisist€!nt with 
this structure: Cf Section 2340 Opinion at 23-24 (concluding that mere mental distress is not 
enough t_o cause "physicalsuffering" within the meaning of the anti-torture Statute). We . 

. !herefore conCiude that, consistent ·with.the anti-torture statute, the CIT offense separately 
-proscribes physical ·and m.ental harm. We consider each in tum . 

. 1. 

. Tiie CIT offense proscribes an act "int~nded to inflict ... serious physical . ~ . pain or 
.suffering." 18 US.C. § 244l(d)(l)(B). ·unlike the tortUre offense, which does not provide an 
explicit definition of"severe· physical pain or suffering," the CIT offense includes a detailed 

. definition of"senous physicai·pain or suffering," as follows: 

[B}odily injury that involves-
(i) a substantial risk of death; · 
.(ii) e~eme physical pam; . 
(iii) a bum or phy_sical disfigurement of a serious. ~ature" (other than cuts, 

.. ~rasions, or bruises); or · . . · . . 
.·_(iv) significant loss or impaipnent·ofthe function of a bodily .member, 

·. · . :<>rgan, ·or m~nuq faculty." · · · 

·. ·_. ~ light:ofthat definitio~ the physical component of the CIT° offense lias two oore 
, ·reaWr~s. ·Fh:st;it requires.that the"clefencllµit aet with the int~ntto inflict a ''b9dil~ injury.';· 
. ~~ncl, it requires that _the intended "bodily injury'; "involv~" one o.f·fu.ur effectS or re8ultllig 
-ronditiqris. · · · · 

a. 
.. . . . . 

· : : · ·:. . · As an in~ial ~atter, the CIT offe:Dse:requ.ires that.the defendant's conduct be.i~ended to 
. . inflict a "bodily injury.~· .The tenn ''injury," depending on cont~ can refer to ·a Wide range. of 
~~" oi disoomfQrt: See VfI:<Jx/ordEngllshDicf!onOr.y at 291. Thi~-i~ a t~rm that dmys 

. . : .. substantial meamng fit>m the words· that Sl;JIT9Ulld it. The injwj must be·'~bo~ly/' which . . . 
·' · ·:requires the injury to·be "of the body.". II Oxford E7!glish Dictionary at 353. The term ".bodily" 
: ·. · :distinguish~s ·the ''phjsical strµctw:e;, of the human -booy from the mlli.d: ·pictionaries mQst · · 
.. . closely"re~~teJhe·term""bodily'; to the t~rm_"physiC_al" an.4 ~xpl~_that ~~-word "~ntras~ with, 

-(t> )(1 >- - - , ·-~-- -- - -. -· -----: -- -. --~p-~~~~---~-___J~tio?RP}r. . · 
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mental or Spiritual." Webster's Third Int 'I Dictionary at 245. Therefore, the term "bodily 
·injury" is most reasonably read to mean a physical injury to the body_ 1s 

. ·~ explained above, the ·structure of.the CIT offense reinforces the interpretation of 
·.'bodi.ly.injury" to mean «physical injury to the body." The term "bodily injury" is defining 

. "serious physical pain or suffering.,,. To pennit wholly mental distie~s fo qualify would be to 
. circumvent the careful and separate defi~ition qfthe ... serious mental-pain or suffering" that.could 
·implicate the statute. In furtherance of this. structure, Congress chose not to import definitions of 

· · .·. ~odily injury" from other parts of title 18 (even while~ as explaiQed below, it expressly did so 
. for the SBI offense). This choice reflects the !act that those other definitions s~rve different 
. . -purposes in other ·statutory schemes-.· particularly as sentencing enhancements-and they 

· .. potentially could include· purely mental conditions. The CJT offense differs from these other 
criminal offenSes, wl;iich proVide «bodily injury" as an element but do not have separate 
.de:fin:itions of physical and mentat harm. 16 For example, the ap.ti-tampering statt.ite defines 
"bodily injurf' to include conditions with no physical component, such as the "i~pairment of 

· -:the function of a ... mental faculty." 18 U:S .. C. § 1365(h)(4). If th~ definition in the ·anti- · 
: . tampering statute were to control here, however; the bodily injury requirement wo .. uld be 

·indistinct from tlie required resulting oondition of a significant-impairment of the f,Unction of a 
ni~ntal faculty. See 18 U.S.C. § I365(h)(4)(D), Thus; ''bodily injury" must be construed in a 

. ·manner consistent with its plain meanin"g· and the strµcture of the CIT offense. A..ccordingly, we 

. · must look to whether the circumstances -indicate an .intent to inflict a physical injury to the body 
wheI1 :determining whether the conduct in question rs i.ntended to cause -<•serious physical paiii or 
-suff erllig." · · · 

b. 

· · Seco~d. to qualify as ·serious physical piin or su:fferin& the intende4 physi~ fujuiy to 
·the bQdy must "involve" one of four resulting conditions. Only"one of the enumerated conditions 
. merits· disc~s_siOn in c?~ection yvith sle.ep· deprivatioD, or.any of the CIA' s other pi-pposed 

·:: . : 

· · · ··is At the ci~ of the debate over the - c9mmissio~ Act. Smator Wamer-futrOducCd a.written ; 
~llo<iuY bet:W~ Senator Mceain_ano bimse~ wherein they staled that they "do·not believe that the term •l>Qdily · 
:injuiy' adds a~ requiremeµt whicl,. mtist oo met for an act tQ constitllte" serious "phySical pain or sufferjng. ... 
~ 1"52 .Cong. :Rec. S~0.400 (Sept 28, i09<>). We quinot rely on this exchange (which was noi :Voiced on tJ:te·~ 
· ~~r) as _it WOUid render the term "bOdily iiijlllf'_ in_.the ~ wholly superfluous .. See, e.g_., Duncan v. Walker, 533 
U:S. 167, 114 (2001) ("[AJstatute ought. upon the whole:to be.soconstmecl:that. if it can be prevented, no clause", 
sentence, or word shall be superll~ous, void. or insignificant''); Platt·v. Union Pacifi'! Ry. Co., .. 99 U.S. 48. 58 . 
(1879)"("'[L]egislation is presumeci"to use no super.flUOU$ wonlS .. Courts are to accord meaniµ.g. if ~'ble, to every 
~old in a statute."). · · : . . . . · · 

· · • · 16 Mally of.th~ other-~ sta11ites_.~ly <J:efine •COOdily injuiy" through ~-ref~nces to 18 . 
- U.S.C. § 1365(h).· See, e_.g •• .18 U.S:C: §§ 37(a)(l);43(d)(4);-113(b)(2), 1111(c)(S), l1S3(a). 1347, 2119(2). A 

. . .. . . · proVisfon under the United.StateS SCntenci.ng.Qm~elin~ .though Simi18rIY wonted to the CTf offense in other: 
- . · · . . ·~ ~l:Y provides·a si>ecific.definition. of"bodily injtujl;. az!d th~~~~~ of the t~ ':'bodily 

·. : · injmy" in the CIT_offerise does not~xtend to theconStructionofthe temt"inthe GuidelinCS. See U.S.S.G. § lBl.l 
. . ·. ,ApplicatioD: Note M . . . . . . . . 

-~ .. )·: .: ..... 
: -:: ••• .,1.· •• • • •• 
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techniques: -«the significant l9ss or imp~rment of the function .of a bodily member, organ, or 
mental faculty." 17 - · · · . · 

The condition requires a· "loss or impairment." Standing alone, the term "lo~s" requifes a 
·"deprivation," and the.term "impairment" a "Q.~erioratiort," here ofthree specified objects. See. 
Webster's 1hirdlnt'!Dictior1ary'.at 1338~ 1131. B~th.oftheseterms,'oftheirown force-and 
without modification, carry an' implication nfduratio_n; the tenns do not refer to merely . 
momentary conditions. Reinfo_tcing tbis condition, Congress required that the "loss" or 
"impairment" be "significant" The term ~'significant'.' implies that the intended .. loss· or· 
impairment must be characterized 'by a substantial gravity o:r: seriousness. And the terrµ ·draws . 
additi~11;al meaning from its .context.'· T~e p~ase "~ignificant loss or impairment" is employed to 
define "serious physical pain or suffering') and, more generally, the ~eme conduct that would 
constitute_ a "grave breach" of Common Article 3. In reaching the level ofseriousnes·s called for 
in this context, ·it is reasonable to conclude that both duration and gravity are relevant. An 
eX1feme mental condition, even if it d~es not last ·for a long. thne, .may be deemed a "significant. 
impainnent'"of a mental faculty .. A less·severe condition may.become significant only ifit has a 
longer duration_. · · · · · · 

. . . 

. The text also makes clearthat not.all impairments,ofbodily "functions" are sufficient to 
' -.implicate the CIT offense. Instead, Congress.-specified ~t conditions affecting thre.e import~t 
. t}rpes .of fl;inctions could conStitute a qualifying impairment: the functioning ofa "bodily 

.. member/' an "organ," or a "mental faculty." The mearungs of"bodily member" and "organ,, are 
straightforward. For examp~e. the use ofthe.a!111s and the legs, includiI~g the ability' to walk, 
would clearly conStitute.a:'~nction" ofa .. bodily member." "Mental faculty" is a-term of art in 
~ognitive psychology: In that:fiel~-"mental faculty" refers to "one.of the powers or agencies -
into which psychologists ·have divided the mind-such -as will, reason, or intellect-. and through 

· tp.e interaction of which they ~8:v.e endeavored· to explajn all. m~ial phenomenon." Webster's 
··Third Int 'I Dictionary at 844 ... As we explain below, the sleep .deprivation technique can cause a · 
. ten::ip.orary diminjshment_in general mental acuity, but the text of the statute requir~ more than 

an -~~pecifled or ~orphous impainnent of mental, functi~J?.ing. ·The use of.the term "mental 
faculty,. requires thRt we identify miimportant aspeCt of mental functioning that h~s been · . . . . . . . . .· . . .. 

11· The ~~tiai ~of death" ~ndition.clearl~ dQ~ .• .-n0t-apply to: sleep deprivation o~ any ~f ~e CIA 's 
qther propoSed techniques.· None of the six.techniques would involve an ~bly elevated rjsk of death. 

. 'Medical personnel :wOuld deter:m,ine.foi' eaCh detajnee-~ject to interrogatl0n that no contrallidic:atiollS exist for the 
·· · ·application. o!the ~ques to that de\ainee. Moi;eover, CIA procCdures ~ teimination -of a.technique when it 
. . tea¢rt0 conditions that inci:ease the risk of aeath, even sligJrtly. . . . . . . : : . 

• • !;> • • 

. . . . 

. · ; · Om: Section 2340. Opinion maJces cleat that the "extreme phySic:al pafu" eondition 3Iso d¢s not apply here. 
::&e.18 U.S.C. §:~44l(d)(2)(1?Xil). Th.ere. we interpreted the ter~tsevere physical pain~ ill thetorture sta~ 19 .· 

·.·.mean .. extreme p~~l pain."_ Id:~ 19 \Tlie use of the \vord ~severe· in the stamtocy proln"bition on torture ~early 
denotes a sensatjoµ..o.r.condilion ~'i$ extreme in ·inteasity·81)d difficult to ~-"); #. (tortme mvolves activities . 

. '._ "deSip.~ to ~ct ip.tense·oi eitreme painj .. On the~ of o_ui d~on ~the 5Qc techniques tlo not ._ · 
· iJ?.v'o~ve~e imposi~6n·~cs~ere p~cafp$." see id-at22-24, 31-33;35-.39, ~ concllide ~they~ do not 
involve"~ physical pairi." .And,.beciluse 11:0 ~~~e involves a yisJ.ofo ph_ysical alteration or bum of.~ · 

· kind, ·the _conclitfon of«a buin or disfiguremeo(of a sm;iolis.nafure (othe+ than CUf.s; abrilsio~ orb~)" is.also not 
-.implicated .. · _... · · · ·. · · 

(b )Hf-·: :_ -., __ . , ---- -:' ~:;_-_- , .. · .--, :· -·ll8Ja··iJiiG- ~Ki'i'~~iU. 
: : (b.)(~) N9tSecA~t·. . . : ~-~.--~-__/ 
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· impaired, as opposed to permitting a general sense of ~ness,,.fatigue1 or discomfort tO provide 
. one of the required conditi9ns. for ~serious physical pain or _suffering." 

Read together, we can give disceniable content to how mental symptoms w~uld come to 
~nstitute "senous phy~icai pain or suffering" through the four$ ~esulting cond~tion. The . 
"bodily injury,. provision requir~ the intent to inflict physical injury to tlie bo4J.'·that would be , 
expect~cf to result in a significant loss or impaim.ient of a mental facuity~ 18 To ·constitute a 
"significant loss or impairment," that mental condition· must display the combination of duration· · 
~d gravity.consistent with a "grave breach" ofthe!aw of war. 'Finally,' we must ide~tify a · 
discrete and importan~ mental functiO!J. that is·Iost oriinp.aired. 

J'h~ physical .c0nditiolis that we-understand.are likely to be associated with the CIA's 
. propos~ extended sleep deprivation technique would not satisfy .these requirements. ~ an 
initial matter, the extended s1eep deprivation technique is -d~igned to involve min~mal physical 

. ~ntact with the detainee. · The CIA designed the method for keephig. the detainee awake-
. · primarily. by s~ackling the indiviquat in a standing .position-:-in orqer to avoid ·invasive physical 
· · .·.contact or confrontation between the detainee and CIA.personn(:}l. CIA inedical.p~r'sonnel have 
. informed us ~t-two physiCal conditions are -.likely·to reSult froin the application of this 

-technique: Siglliti~ant muscle fatigue associated with extended standin& and·etjema;that is,. the 
swelling of the tissues of the IOwer legs. CIA medical personnel, inclUding tho~ w~o baye 
observed the effects of.extended sleep. deprivation as employed in past interrogations, have 

·. iµformed us that such conditicj~s do· not 'weak~ the ·leg~ to the point tliat the detainee oould no· 
long~·stand ~r walk. Detainees subjected to .extended sleep deprivation re~ 8:1Jle to walk 
after the application of the technique .. Moreover, if~~ detainee were to stop using his legs and· 
to tiy to support.his weight wjth'the shacldes susp~ded from the ceiling, the appJicatfon of the 
tecbµique would be adjusted or terminated. The detainee woUld not be left to hang from the 
shacl.de~. By.4efinitioD,. therefoj:e, the funqtion of the.4et&inee's legs would not be significantly 
impaired-~y w0uld be expoot~.to continue to ~&ta;in·the detainee~s werght.alld_·enai>I~ him to 
walk; . . ·.. . . .· . . . . . 

. ·. 
·· · · ·· · · .. . . ~ Noris.simp~e.eilema·aio.q.e a qualifying.imp~ent., It is possibl~ that clinically . 

Significant.edema.in the lowet:.legs may 0ccur during-l~ter. sia8es ofthe~eclmiqu~ ·and medical 
··. personnel woul4 ierillinate appli~tlon.o{the technique if the edema were ~d@.'d to be · · . 

·. :- . : · ·:~significant. i.e .• H'it.p9sed a risk.to·h~th. ·Fc;>rexa.niple, if ~ema becom~·SUfficieiltlyserious, 
· ·. · .. it aµi: increase· the· risk Of a blood clot and ·stroke. CIA medical personnel. wolild monitor tho 
. ~ . . . . ·detainee and t~ the teefulique {?efo~ th~ e4ema.reacl!.ed that l~~l of seventy. ·Ed~ .. 

· . .. .. .. •. 

. subsides with ~y a few hours of sitting. or reclining, and· eV'.en peFS<>ns with severe edema can 
. walk: The limitations set by the ™.to avoid clinically signifieant edein3, and the continued . 

. -

. . 11 To.be~ the Crr ~ ieq~ "bodily m~·.tbat.inw>/".e.f"·a agoifir.ant m.paj~ it docs~ 
iequirea ~ th8t the bodily hgmy necessa~cause the.impairmebt.. ~ tC;rin ~~"-lio~. requires 

: . · · .. ·moo: than a shoWing of Dicrc oomiatio1,1. l&ther, the.~ in.imt' either must c:aUse ~ jjnpairment.or have been 
. . . . : ~ assOciated ~t!i the impairment. This.~ofthc; scatute is~ top~ the-Statute's : · · 

.: . ,' _funda~ distlliction between physical an4mental banii. A bodily ll\jui:yWillllOi "im'olye~ an impairment · .. 
·. . · . : . . ·piere!y on a showing of coinciclence betW~ tbC individua1~-s impaimieot ~ an·un:rehitecf PhYsicaI condition. 

. ..... :): . . - . . . 

. , -(b)(f y:-.. _----:--~.-:_. ___ ·,~--------'-~~: ___ ; ___ :~,..·~l!e;mJ~--:----~-_JraKllfar>i-
..cb )(3) .Na~secAct · · 
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3.bility of the detainee to use his .legs, demonstrate that the mild edema that can ·be expected to 
·9CCur during sleep deprivation-would not constitut~ a "significant impairment" of the legs.· 

The mental conditions associated with sleep deprivation also are not "serious physical 
·pain or suffering." To satisfy the "bodily injury" requirement, the mental condltion must be 
traceable to some phys·ical injury to the body. We understand from .the CIA's roeqical_ experts 

. and medical literature that the mild hallucimitiqns and diminished cognitive functioning that_m~y 
be associated with extended sleep deprivation arise largely from the geneial mental fatigue that 
accompanies the absence of sleep., not frani any physical phenomenon.that. would be associated. 
with the CIA, s procedure-for -preventing sleep.· These mental symp!oms develop in. far l_ess. 
demanding forms of sleep deprivation, even where subjects are at liberty to do what they please 
but ai-e nonetheless kept awake. We understand that there is no evidence th~t the onset of these 
mental effects would be accelerated, ·or their severity aggravated, by physical conditions that 

. inay accompany th~ means used by the CIA to prevent sleep. 

Even if ~uch diminished. rognitive functioning or mild hallucinations were attributable to 
a physical ~rijury to the body, they would not be significant impairments:of the function ofa · 
mental faculty within the meaning of th~ statute.· The CIA will ensure; through monitoring and 
regular examinations, that the detainee does not ~uffer a significant reduction in cognitive 

. ·· / ·functioning throughput the application qfthe technique. tfthe detainee were observed_. to suffer 
any hallucinations,. the technique would be immedia~ely disco~timied,~. For evfiluating other 

·_aspects of cognitive functioning, at a mi.illmum, CIA medical personnel would monitor the 
·. ~etainee_to determine.tli.athe is able to ariswer questions, describe.his surroUn.dings accurately,: . 
and recall basic facts about the world. ·Under these cir~umstan~s. the diininishment of cognitive 
functioning-would notbe "signi:ficant."19 

ln addition, CIA. obsemtions and. o~er medical· smdies tend to oonfirm th~t V{hat~ver 
effect ori cognitive ~uic.tion ·may qccur would be short-lived .. · Application, of the propos~ sleep 
deprivation technique will be.limited to 96 hours, and hallucinations or oilier appreciable. . 
:cognitive effects are unlikely to· occUr until 3.fter the midpouit of that .Period: . Moreover, we 

. ·understand ·that. cognitive fiui~OJ:ii~g is fully_ restored with oµe night of normal sleep,. which 
·' detainees would be permitted after_application.ofthe tecbniq\ie; ·Giv~R the relatj:ve ·mildness of 
.. the Qi~ii;iished".cognitive. fimctlaning that the ciA would peimit to occur before the technique is 

. . discontinued, ·such mentaf effects. would not be expeeted to .persist for .a Suffi_cient duiation to be 
. · ·"significaht."20 ·. · • : · · 

. . . 19. The tecbmqueS that we clisChss herein are:or COUISe designed to persuade~ detafn~ to disclose 
: . -~rmatioo. which he would not otherwise wish to do. Th~ techniqu~ are not th~y ~ed; howc;v~, a( 

· .. causing significant impairm~i: ofthe-detahiee's:wru. arguabfy a ~ment81 facultf." ·Inst~ the tec~ques are 
desigo.ed to ·a.11er ~ans that lead the detainee to·~ hls will~ a particiulai: maiiiier. In this way, ·the 

·techniques are b3sed op. the p~tion. that.tJie-detainee's ~is ·funcuoning p~ ~d ~he will react t6 ~ 
· tec~que8, a,nd 'th~ Changed cop.diti.ons, in:Uational ~&. · · · · . _.. · .. ~ · · . . · · · 

· · · ·· · .. · . : . 20 ~final. fea~-of ~5erio~ ph~cai ·paiJ! pr.suffering" in th~ tIT offe~ i~ ~e addifi~n ¢"th~~- ·. · 
· ~clu~g seri~ physi~ abuse:'~- See. I~ u,s~c. ·§ 244 l{d){2j(iv) {proluoitirig'the ·infiiction of".sev~re ~r scijC?us· 
· physic;tl or mental pain or~g : .·. in~Iuding seri0us.pb;ysical abuse"). Corigiess p~~ ~serious physical~ .· . . . ·.. . . . ·. . . . . 

.( b;)( 1·) ·.·: :·· .. ·' .. -•· ......... . 
· (b)(3) NatSecA~t 20 .~ ... 
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The CIT offense ·also prohibits the infliction of "serious ·mental pain or suffering," under 
which purely mental oonditions are appropriately considered. In the Section 2340 Opinion; we 
concluded that none·oft~e techniques at issue here involves the intentional imposition of"severe 
mental pain or sillfering," as· that term is .defined in 18 U.S.C .. § 2340. The CIT offense adopts . 
that definition with two modific~tions. With the differences from section 2340. italicized, 

. · "serious mental pain or suffering" is defined as follows: . · 

· The serious and non-transitory mental harm (which need notbe 
.prolonged) caused by or resulting from-·· · · 

(A) the intentional infliction or threatened infliction of serious physical 
pain or· suffering; · 

. .: .. (B) . the .administration or application, or threat~ned administration.or 
application,· of mind altering suhstafl,ces or other proc~dures calcull!.ted .to disrupt 
.profoundly the senses or the .personality; · · · 

(C) the threatofimminent death; or 

· (D) the threat that another person will imminently be subjected to death, . 
. seriotis .P~ysical pain or suffering, or the administratio·n or applipation of mind- · 
altenng ·substances or other.procedures calc;:ulatecl'to disrupt profoundly the senses 
·Or personality. · 

. . . 

See .1.8 U.S.C. § 2441(d)(2)(E).(specifyµig adjustments to 18 U.S.C. § 2340(2)). 
. . . . . . . .. 

None of these modifications exp.ands the scope ofihe definition to cover sleep 
· . deprivation as.employed by the -CIA or any of the otherptoposed-techniques. The CIT offense 

· · . .replaceithe term "severe" with.the t~ "serious~ throughout the tex:t of 18 U.S.C. § 2340(2). ... 
rhe CIT offense also alters the requifement of"'prolonged melltal harm" m is iJ .. S .. C. § 2340(2), 

.. . ·. !eplaci:11g it Wi~ a requir~ment of "serious and rion-transitory" mental harm (which need not be . 
. . · , .. prolonged)." ·Nevertheless, Just as.with the d~finition m.tlie anti-iortur~ statute, the definition in· .. - . . . .. . . .. . . . . . . . . .. • . . - . . . .. . . . 

. ~Use" as. an eXample. of a·~n;gocy of harm that .funs witlun the oth~ defined t~ of."~ons physical pain or. 
· suffering." "Serious ·physical abuse~ therefore .rlla:y be llelpful in conStruing any ambiguity as to wliether·a particular 
· c:ategozy of physical.harm falls Within the.definiti~n of "~ous physical pain ~r suffering.,,· We 4o not find ~t- . · 

. . ielevant~ere~ however,; as thetetm "seriom pblsical abuse" js direCted at~ category of .conduct :that~ ~ot occur 
. • 'ju the ~·s interrog3tion pro~ ~".\'Ord "abuse" miPlies a·panem of conduct or som~'.~~ ~. . 

. : . .although when. the intended injwy·iS.partiCuiarly ~ere, the term "abilSe" may be satisfied .Wi~C>Ui sn~ a pattern. ·It 
. " . .also suggests m elemmt·ofwrongfuliJ.ess. ~e. e.:g •• Wehster~·77drd'Int.~l D(ctio~ary at 8 .(detiJiing abuse as an 
. · .. "improper-or ineoaect use. an applic:ati,ori to a wrong.or \;ad pw:p.ose"), mid would not tend to·'*1er justified . ·. . 

· · · .. physical contact While the CIA uses .some "com;cti~ tec}Jniques" tbat:illvolve physical colitact with the.detainee, 
.. . .. the qA ~stated tJ;iat th.ey ~·~ to up~ the defainee's eXpectations and fu regain bis attention. ~-thefw~irld 

.. . : ·' not be.~ with an intensity' or frequ~jl.cyto Ca\JSC significant-physical ~-inuch l~.tQ consti~ the type oi' ·. . 
.. ; .. · beatfug.impliecJ.by the teml. "serious physical abuse." · · · 

.. ':._ -~J . :.: ..... :.·: . . . ... ,. . . ... . . 

. ·:.· ... ":_ " ... ~~;~~?· ~~t~~~~~~-.. --. ··.:· ;---~ --~8lfO·SiW~'-------r~QfWF8M)~.· 
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the CIT offense requires one of four predicate acts or conditions to result in or cause mental 
harm, and only then is it appropriate to evaluate whether that harm is "serious and non-

" tiansito_ry." See Section2340-0pinion at 24-26. Three of those predicate acts or conditions are 
not implicated here. Above, we have concluded that none of the techniques involves the · 

· ~mposition of .. serious physical pain or suffering." The"t~hn_iques at issue her:e also do not 
. · invoJve the "threat-of imminent death," see supra at n.17, the threatened infliction of serious 
. · physical pain or suffei-ing, or threats of any kind to person~ other than the detainee.21 

The only predicate.act that requires a more extended ~alysis here is "the administratiOn 
or application ... of mind altering substances or other procedures calculated to disrupt 

· ·profoundly the senses or the personality." The text of this predicate act is· the same as in 18 
U.S.C. § 2340(2)(B). · 

. In our Section 2340 Opinion, we pfaced substantiil weight.on the requirement that.the 
procedure "disrupt profoundly the senses," explaining how the requirement limits the scope of 
the pr~dicate act fo part~cularly extreme mental conditions. We·acknowledged, however, that a 

. Q.allucination could constitute· a profound disruption of the senses, if of sufficient duration: Id 
at 39 .. :N"evertheless, it is not enough that a profound disruption of the senses may occur during 

· the applicati~n of a. procedure. Inst~d, the statute requires that the procedure be "calculated,, to 
cause a profound disruption of the senses. See Webste.r.'s Third lnt-'l DictiQnary at 315 (defining 
"calculated,, as "planned or contrived so as to accomplish a purpose or to achieve an effect: 
thought out in advance,,) ( einphas~s .added). This requirement _does not license indifference to 

··conditions that are very likely to materialize. But we can rely on the CIA's reactions to_ 
oonditions that may occur to discern that a pro~ure was not "calculated" to brjng about a 
proscribed result. CIA medical personnel would regularly monitor the. detainee according to 
accepted medical practice and wotild discontinue the teclmique should any hallucinatio~ "be 

21 It is true ~t the -~ees are unlikely to be-aware of the ·limitations illiposed upon CIA inte~gators 
under their. interrogation plan. . A detainee· thus cOnceiVably: cOuld fear that if he 'does not co"operate. ihe CIA may . 

. escalate the seventy of its interrogation methods or adOpt techniques tbai Would amount to "s.¢ous physical pain or 
. · ,suffering." That the detainee.may harbor such fears;· however,. does not mean that the CIA interrogatol'S have issued 

. a legal "$eae'" The ft.deral co~ "bave niade Clear that an in<IM.chJ3.1 ~es a ~t" only if the reasonable . 
. · .. observer W<>ul~· regard his words o:r deeds as a "senous expression· of an "intention to inflict:bodily harm." United 

· States v. Mitchell, 812 F..2d 1250, 1255 (9th Cir. 1987); see ~ United States v.· Zayrel. 384 F.3d 130, 136 (3d Cir. ·· 
. t004) (same); Unfted States v. Sovie, 122 F.~d 122, 125 (2d Cir. 1997) (:further requirlrig a· showing .that. .. on [the 
threat's] race and in th~ circujnstaii~ to which it.is made, it is~ unequivocial. unceriditiona( iµunediaie and 
Specific as t~-the ~n ~ened, as tQ convey a gravity Qf purpose and ·iniminent pro~ of executi~n") · 
(in~ quotation 9mitted);·see generally 4 Wh~on 's Crtminal Ldw :§ 462·(15th ed. 1996) (to ~nstitutea tlireat. 
~~est is no~ Whether the victim feared for his lite or ~eved he was in daliger, bUt wh~er he.was actuallyin 

· danger," preSum.abiy due to the ~on of.the defendant to cmy out ·thei>roscn°be4.acis). CIA interrogators do not 
-.ten the detainee that, $sent:cooperatio~ they will inflict condUct ~ woul4 rise- to ~e l~l of ~'serious physical 
pain Qr suffetjng." .Nor do they engage in~~ physical.acts that indicate that "seriolis physi~ pain.or . 
·suffel:ing" will ensu.e. ~and Keeton, Tfie LaW o[Tor.ts. § 10, at 44 (5tli ed. 1984) (acti0nabie non-verbal . 

· ~ts OCCllr ··When the defendarit presents a weapori iit.suCb. a conditioJ;J. or inanner as to indicate-that it may 
- . . . immediately be made ~Y for.~}:·· Absent ariy such ~e·con~,-J)y the Cl;A. the detainee's.genexiiI 

. Jlllteriainty over what mi~t come next wOW.d.not satisfy the legal definition Qf "thre8t.". · · · · 
. . . . . . : . . . 

l00278-
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diagnosed. Such precautio~ dem~nstrate that the technique would not be .. calcufated" to 
produce hallucinations.22 · . . . . . :. . 

. . . 

Whether or·not_a hallucination of the duration at issue here were.to constitute a profound 
. disniption of the senses, we have concJudoo that the hallucination. would not be long enough to 

· constitute ''prolonged mental hj:lllll" under the defini~ion of "severe mental pain or suffering" in 
· the anti-~o~e statute. Section 2340 Opinion at39-40-_ The adjustment to this definition in the 

.. CIT offens~replacing "prolonged mental hann,, With "serious and non-transitory mental harm 
(which need not ~e prolonged)"...:_(ioes not reach the·sleep deprivation·tec~que." The 
mod,ification is a refocusing of the definition on severity-some combination of duration and 
inten~ity-· · iDstead_ of its prior reli~ce on duration alone. The new test still excludes menutl · 
harni that is "ti:ansitory... TP.ui;, mental harm ·that is "marked by ~e quality of passing away," is 
~of brief duration;" or ·~1~t[s] for minute$ or seeonds,,, see Webster's Third Int 'I Dictionary at 
2448-49, canp.ot.qualify as "serioqs mental.pain or suff~ring." Also relevant is·the text'-s . 
negation of a reqriirement_that the mental harm be ~prolonged." 18 u.s.c:.§ Z44 l(d)(i)(E) · · 
{providing that the IIJ.entil harm that would oonstitute "serious physical ·pain or suffering" "need' . 

· · not b~ prolonged"). · · · · 

These adjustirienis. how~ver, do not.eliminate the inquiry into the duration of.mental 
.. harm. Instead, th~ cir offe~ separately'_requires that the m~ntal ~be "serious." As we 

·explained above, the term "serious ... does considerabie work in this context. as·it seeks· to · 
.. describe conduct $3.t oonstituteS a grave breach' of conun"on Article 3-Conduct that is 
: universally condemned. The requ~ment that the mental harm be "serious'~ directs U& to 
appraise·the.totality of the circtlmstanees. Mental hann that is particularly intense need not be· 

· ·Iong-lastirtg·tobe s~rious. Comrersely, mentalhaµn that, orice meetiilg a·minimum level of ·. 
. intensity, is not·~ extreme would be considered "serious~· only if.it continued for a long perio~ 
. of time:. Read together, meD.tal harm certainJy ''need not be prQlonged" in aii circumstances to 
eonsti~te:"seriousmental pain or suffering," but-certain milder forms-of mental effects wOuld· 

·_need to be_of a significant·dlµiltion to be considered "serious.'; For the same reasons that the 
_Shott-lived hallucinations &µd other fomis .of dim.lliished cognitive functioning that may occur · 

. "with extended fa.ck of.sleep WOWd not b~"significant unpairmeilts ·Of-a· mental faculty,'; such 
niental conc;liti<?flS_ also would- ilot ~·expected. fu rCsult ~''serious nieo,t~ harm.'• ~am, crucial 
to.our analysi!l-is ~t GIA personnel will in:teiverie should ariy hallucinat\dD;B-or· Significant 
-<,{~~es _bi cognitiv~ :functioningbe:observed ~ci tJiat any potential Jiallucinations or other.fo~s· . ·. 

. . ' .of dimii#shed oognitive fuhctioqing subSide_quickly when rest is'perinltied. .. . . . . .· . ' . . .. ... .. . . . . 

. • • . : 22-~determiningthat·sleep deprhation would ~t t?e "calculated.to disiupt ~~-~".-~also 
· find it relevant that the CIA Would not employ this tecbuigue to oonfuse and ·to disorient the detainee· so that he 
~ght~y ~~on. ~ ~tc> cause !hedetafuee to hallucbi_ite.aroth_elwjsc to. . 
:-~ disOri~-would be"QOUJlferto CIA's Pl, which is t6 gather"accurate intelligeooe. ~~ ClA · · 
· intemlgatoISwould employ sleep ~on to· wear d~ the detajnee's.resisbince and tO. secuie_bis agreement.to 

. ~in rebnnfbrperieittinghim to sleep. Fatfgiie"!i1s9 reduces thedctainee's confideiace in bis~ to lie 
. . . . . _ · . ~ andJlius·~'to the det3inee that the only Wa)' of obtaiDing sieep is.~ agree to provide llCCl:JI3le 

··' . · . ~OD. Once they.b.itVe &'eqlirCcfthat~-interrogatoIS ~WOUld ~ ~~que,~ttlJ.C? 
· ' · . · detainee to nst. and. th~~ the questiomng when lie is n3ed ~in a better J>QSl.tiqo. to prQYide more 
. .· ..... ' accurate aiid.cOm:plete ~ . . . . . . : · .. · . ·.. . 

.:---~ . . . ' . . . . 
~J-dJ/. 

•• • _c ___ ~_:_. ________ : __ ·:_:_~-------- l'Qi=ili'i...J (srit6!f8Nf. 
. {t)}6) : . . : . . . . ·. 
· (b)(3)" NatSecAct 23. 
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c. 

·The third offense at issue is "intentionally causing serious bodily injury." 18 U.S.C. 
§ 2441 ( d)(l )(F)~ The Act defines ~e SBI-offense as follows: «The act of a person who 
·int~ntional~y causes, or conspires or attempts to caus~ serious bodily injury to one or more 
persons, including lawful combatants, in violation of the law ofwar."23 The War Crimes Act 

- borrows the ~efinition of "serious bodily injury" directly from. the federal assault statute,· 18 
· U.S.C, § 113. See 18 U.S.C. § 244l(d)(2)(B). The federal assault statute, in tum, incorporates 
by-reference the definition ·of "serious bodily injury" in the federal antHampering statute. See 18 
"(J.s. C. § l 13(b )(2). The. anti-tampering statut~ states that: · 

-[T]he. term "$erious bodily injury" means bodily injury which involves-· 
· (A) a _substantial risk of death; · · · · 
(B) ~treme physical pain; 
(C) protracted and obvious disfigurement; or . 

· (D) protracted krss. or impairment of the functions of a bodily member, 
organ, or merital faculty. · 

- 18 U.S.C. § 1365(h)(3). Three ofthe8e resulting effects are plainly not applicable to the 
.techniques under conSideratipn here. As explained above, the techniques involve neither an 
·appreciably elevated risk of death, much 'less a substantial risk, nor th~ imposition of extreme 
physical pain, n9r a disfigurement of any kind. Indeed,· no technique is administered until · 
medical·personne1 have determined that there'is no medical contraindication to the use of the 
technique with that pmtjcular detainee. For reasons we explain below, sleep deprivation also 

. does not ·t~d fo "the protracted loss or impairment of the functions of a bodily me_mber, organ, 
or mental faculty:" · · 

. thl~ Offi~e h~ analyzed a similar temi ip. the _conte?rt of the s~eep. ~eprivation technique 
befor_e._ For example, we detenitined that the mild hallucjnations that may occur during extended 

.. · - sleep d~p.rivatiol_l are riot '.'prolonged." Section 2~40.0pinjon at 40. Both~~ tenn "prolo~ecl". 
-_ . · . -_ · and $e term -~~protracted" require that the condition persist tQi a si8J1i:ficant duration. We were 

. : . -.. ·. reluctant to .piripoint the ~aunt of time a condition must last to be "prolonged."· Nevertheless, 
. · -_.· :-- - judicial detenill';iations ~t·m~ntal hapn had been ''prolonged~·wider a s4nilat de:ijnitfon of· 

· . : · .- · torture fu the ·To~e VictimJ>rotection Act,-28 U.S.<.;;. §-1350 ~ote, inv-0lved mental_ effects, · . 
.. .. . including. past-trallinatic stress.$1drbme,. ~at 'had persiste4 for months -Or-year~ ~er ~e e\Tents 

.. 
. . .. · ~question._ ~e Mehinovic v. Vuckovic, 198 F.. Supp'. 2d.132~._ 1.346' (N:D. Ga~ 2002)-(relying.on 

- the fact that "~ch plaintiff continues t~ suffet long-term_psychol(?gical_hann as a_ result of the 
· - ordeals they suffered"· years after th-e alleged torture·iii .detennining that the ·plainti~ exp<?fienced . 
·:·"prolonged mental h~'1); Sackie v. Ashcroft, 210 F. Supp:2d ~96;601.,02 (E.D. Pa. 2003) · · . . . . . . . . . . : . : . . . . 

.. 

, ·., . .. 23 .The .SBI offense~ as· an element t1iat the.conduct be_.;in·viotaflon of th~ .law of wai ... There are · 
= ·· · ~rtjiin matt~ that tli.is iequiie~~t p~ces beyond the reach:0fihe·~BI ~ ~for ~le •. a~~ of~ . 
. : --~ed force enjoying combatant immup"ity ~ to cause renous bodily injucy on the batt;lefi~d pursuantt~ . 
. · - ·.legitimate~~ openitioiis,_ the· SB! offeilSe would not, apply. :The ~ti9n of "seri~us bodily ~juiy" on those · 

· ._ .. _ ili. custooy iri·certairi.~,'siicb:as.~o .preveni.escai>e. woilld also not violate the J.aw of war. $ee. e.g;; 
.. · : - .GPWM42. . . . '. 

·.· . )·. . . ·. . . . 
.'. .. -... .,.; . . . . . 

-- ----- .. _ --~---- --- ----~---·!!_ - ------- ------- ----- -- - -
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(holding that ·victim suffered "prolonged m~ntal harm" when he was forcibly drugged and 
threatened with death over a period of four years)_24 By contrast, at least one court has held that 
the mental traum.a that occurs Q.Ver the course of one day does not constitute "prolonged men~I 

·. harm." Villeda Aldana v. Fresh Del Monte. Produce~ Inc., 305 F. Supp. 2d 1285, 1294-95 (S.D. 
Fla. 2003) (holding that.persons who.were-held at gunpoint overnight and \'\'ere threatened with 

· · death .throughout, but who did not aliege .mental h~ extending beyond that period of time, had 
. not suffered "prolongerl .mental harm" under the TVPA) .. Decisions ~nterpretirig "serious bodily 

injury" under .18 U.S.C. § 1365(h)(3) embraee this interpretation. s~e United States V. Spinelli, 
· ··"352 F:3d 4~, 59 (2d Cic2003) (explaining that courts have looked to whether ¥ictims "have 
. wffered from lasting psychological debilitation" persisting long after a traumatic physical injury 

· :in determining whether a "protracted impairment" has o.ccurred); United States v. Guy, 340 F.3d 
· ·655 (8th Cir: 2093).(holding that persistence of post.:.traumatic stress syndrome more· than one 
year afl;¢r rape constituted a ."protracted impairment of the function-of a ... mental faculty"); 
[/nited States v. Lowe~ 145 F.3d 45, 5J (1st Cir. 1998) (looking to psychological careten months 

. . after fill inc~dent ~ eViderice of a "protracted impainnent"). In the absence of.professional 
· . .psychological care in the months. and· years after an incident causing bodily injury, courts have 
. : on occasion tuined away claims that even extremely .violent act.s ·caused a "protracted . . 
· ·impairment of the function of a ... menW faculty." See, e.g .• ·United States v. Rivera, 83 F.3d 
· 542, 548 (lst Cir.1996) (overturning sentencing enhancement based on a "protracted . 
impaimient" when victim had not sought counseling in the ·year following incident). Thus, 

· yihether medical ·professionals have diagno~ecJ, and treated such a condition, after these 
techriiques have .been applied, is certainly relevant to determining whether a protracted 

· ,· im:pairment.<?fa ~ental faculty has occurred:25 

· .. ) . . Given.the ClA's 96-hour time limit on continuous sieep·deprivation, the hours betvieen 
· ··when these mental conditions could be expected to develop and .. when they could become ofa 

seyerity that CIA, personnel terminate the technique· would not be of. sufficient duration to satisfy 
· .the rCquirement that the impairment be "protraCt:ed'." This conclusion is reinforced by the · 
. medical "evidence indicating-that such conditions subside ~th one night:of normal sleep. 
·. . . . . . 

: . . . ~4 W:e:have no occa,sion in.tbis·opinioil tQ determine whether the intentlo~ infliction ofpost-tnltimalic 
. stress syndrome Would violatelhe &BI offense. crA·s ~ences with the.thirty-detainees with whom eobanced 
_techniques have been used inJhe pasr,· as well as info~onfrom militarY. SERE trainillg, ~gg~ tilat"~eiiher: the· 

:· sleep deprivation tec~~e, nor any of.the oth~ six enhanced teclmiqlies, ~likely tQ caUS(: ppst-traumatic stress· 
· ·· .. · syD.~e. CIA riiedic31-personnel bav~ exammed these detainees for.signs ofpost-~~c stress syndro~ and 

·· none of' the detainees~ been diagnosed-to sUfrer from it · · . ·. . . : · . 

,· ·. ~There ·is also a qµestio"n about-th~ meaning ~f '-'bodily injury.". in the s~r ~- As explained above. 
. the broader aiiti-tmq)ering statute defines the ieim "bodily ~ury': su"ch that any ~ent of the function of 

·· · ·· .· . · ·a·:~-~ mental .fiu:ultt-.' .woilld qpalify as a bodily inJmY.. 18 U.S. C. § 1J65(h)( 4). If tbiS were the g9Veriiing . · · 
. . .·. ~tiQD, nq jlhysical _irtjmy to~~-~ -wOuld be" required for one'Qf the ~ed oondjtions:to coD$(itute "seriotis 
. . ···bodily iajmy."." ~·are:rea5o~ to believe-that iru;oq)oranngthis· c_lefinition of~ injuif' ~o the SBI offense 

. .. · · . is not waHaDted. ·Neverthe!esS, whether a "bodily injUiy'.' involving a physical ·oondition is· required for: the ~I 
· · . . . ·. :: .:Offense is_ not a~ .we must ad~ IJ.ere ~none of theteclmiqu.eS at issue would ~pli~e any. of the fo~ .. 

·: :·: . · ·c:Onditions.reqUired:under.tb.e dclini.tionoCserious bodily in.jmy,~ eVen in the ~noe of any separate-p~ 
·. :. · -:· .. ·· ln.fWr ~ent · · · 
) ., 

. -:.~. :.. i: ; 

_________ _. - _:c __ ·_ --- ---- _: ___ :--~ _:_r uawia~ ~'i-Kl~'iIUI 
-(b)(1 )" . . . . , ~~-~-r.--, _ __J 
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D •. 

_ _Our analysis of the War.Crimes Act thus far h~s focused on whether th¢ application of:a 
pro'posed interrogation technique--:--in particular, extended sleep deprivatio~reates physical or 
mental conditions. that cross the specific thresholds established .in the A.ct. We have addressed 
questions-of combined use before in the contC?ct of the anti-torture st;atute, and conduded there· 

. that the combined _use of the si~ te.chniques at issue here did not result in the ·iin:position of . 

. "extreme .physical pain." Memorandum for John A ·ruzio, Senior Deputy General Counsel, 
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney 
General, Office of Legal Counsel, Re: Application of 18 US.C. §§ 2340-4340A to the Combined 

. Use of Certain Techniques in the Interrogation.of High Value al Qaeda Detainees (May 10, 
2005). This conclusion is important here because "eXtreme physical pain" i's the specified pain 
threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18 
U.S.C. §§ 244l(d)(2)(D)(2), 113(b)(2)(B). With regard to ~ements ofthe Wr.r C~mes Act 
concerning ''.impairments,''. CIA observations of the eombined use of.these techniques do not 
suggest that the addition of other techniques during the applicatjon of exten_ded sleep deprivatio~ 
would accelerate or aggravate the oognitive diniinishment assocfated with the technique so as to . 
reach the specified thresholds ih the CiT and SBI -offenses'. Given the particularized elements set 
foqh in the ·war Clines Act, the combined use 9fthe six.t~hniques now proposed by.the CIA · 

·.·would not violate the Act. . . 

E. 

The War Crimes A~ addreSses c0nduct that is wiiversally condemned arid that 
constitutes grave breach~ -0f Common Article 3. · Congress enacted the statµte to declare our 
Nation~ s commitment to those Conventions and to· prov.ide our personnel with clarity· as to the 

· -boundari.es of the criminal conquct proscdbed under Comnion Article 3 cf the .Geneva · 
Conventions. ):'or the r~~ns 9-iscussed above, we ~nclude that the six'. ·techniques proposed for 

. ·use by_ the CIA, when used In accordance with their a~mpanying liinitationS and safeguards, do 

. not violate the sp~ific offenses established by the· War Crimes Act. · · . . . . . . . . 

·m.·. 

· · .F.oi:-~e :r~~s -discii~ed i~ tbf{Part,. tbe propos~·hrterrogation :t~hniqu~ also-~e · 
·consistent with the-Detainee Treatment A.Ct.. · · · · 

A. . 
. . 

· : ·. The PT~. requires the United States to oomply with certain CcinstlttitionaJ ~d~~s "in the 
. : tr~ent of all pe~ons·in ~e eu~~dy o~ control of-the United S~~s, :r~dless :of°the. · . : 

' ·.:: ·natiori~ity of tlie ~rso~ or ~e:physical lo~tl.01i:ofthe detenti~n. ~~ DTA pr~vides thai "[n]o · 
-~dividual· in ~e q.iSt:ody -or iinder the phys~Cal ~ntrol of the Unit~_ Stat~ ~v~en,t; · · 

... · : regardless of U:atio~ality or .phy.si_citl location, shall be subject"!<? cruel, inhunian, -o~ ~egrading 
_ · _.:. :(reatnieµt_or punishn;ient." ~DTA.§)403(a)..:Uie Aci: ~lef4>.e.S "cru¢1, illhuman, or.degrading 

· treatment oi:punis~ent'~- as follows: - · · · .. ·. · · · · · · 
. .. . . . . ·. . 

... )· · .. : .... 
-.. -(tiY(1-> __ :: ---- - ------ -

(b)(3) t·.Jat~ecAct 
nu U.U ___ :_Ji8P Sli~'f l'Jai'pQIQJ .. 
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In this section, the. term· "cruel, inhuman, or degrading treatment or·punishrne.nt" 
means the cruel, unusual, and inhumane treatment or punishment prohibited by 
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United 
States, as defined in the United States Reservations,· Declarations and 
Q"nderstillldings to the United Nations Convention Against Torture and. Other 
Forms of.Cruel, Inhuman or Degrading Treatment or Punishment done. at New 
York, December 10, 1984. 

: ·DTA § 1403(d).26 Taken as a whole, the DTA imposes a statutory requirement thatthe United 
Stittes abide by the substantive constitutional staridards a_Qpltcableto the United States under its 
reser\Tation to Article 16 of the CAT in the treatment of d~tainees, regardless oflocation or 
citizenship. · · 

. . 

Th~ change in law brougl:tt about by the DTA is significant .. By its own.terms, Article 16 
of.the CAT applies only in "territory under [the] jurisdiction" of the signatory party. In addition, 
the constitu~ional provisions invoked ~n the Senate reservation to Article 16 generally do not · 
.apply of.their own· force to.aliens outside the-territory of the-United States. See Johnson v . 
.Eisenirager~ 339 U:S. 763,_ 782.(1950); Uliited States .v. Verdugo-Urquidez; 494 U.S. 259, 269 
(1990); see also United States v: Belmont, 301 U.S. 324, 332 (1937); United States v. Curtiss
·Wright &port <;orp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, United 
,States ·petsonn~l were not legally required tq follow these. conSt:itutional standards outside the 
territory of the.United S~tes asto aliens. Nevertheless, even before the DTA,.it was the policy 
.of the United States to avoid eruel,.inhuman, or degradin:gtreatmen~ within the meaning of the 

.. tr.S. r~servation to Article 16 of the CAT, of any detainee in·U.S. eustody,"regardless 9flocation 
-or n~tionalicy. See supra arn.l. The purpose of the DTA was to codify this policy into statute. 

. . .. · . . 

B~ 

Alt~ough United.States obligations·Under Article·I6.extend to ''the cruel, unusnal and 
.~\i~ane tr~tment or punishment prohibited µy the Fifth, Ej~tb; and/or Fourteenth · 

. ·_Amendments to the Censtitution of the United States," only the F~fth Amendment is directly 
. . ·relevant here. The.Fourteenth Amendment proVides, in rele~t part: ·~o.s-tate shall .. ; . . 

·· :deprive any person ofl~e; liberty~ or.property, withou~ due process oflaW.·~ (Emphasis added.) 
· · · . This Am.el)dment does ~at apply to actions taken by.:the federal Government See, e.g.. San · . . . . . . 

, . . ~The pwposeofthe U.S. ~on to.Aitlcle 16 ofthe·C~onA.gainstTorture was.to provide~ 
meaning to th~ defiliition.of"~el, irib,~man, 0r degrading'' treat;menl or punisbm~ based o~ U~ ~tes Jaw, 

.;particularly to guaniagallistanyCxpansive iriterpretatien of"degra<fi:ng"·und~ Article i6. Se~ Swnlmny ~~ . 
. ·. ·-··:Analysis of Pie CQnventioIJ AgainSt Toqme ~d Other Cruel, Inhmoan or Degrading Ti'eatm~ or -P,unisb.meDt, in· 

. : · .. S.1reafy.Doc .. No. l00-20,atlS-16~xecuti\reBranchS~-andAnalysisofthe"C~A~; S.Exec.~.101- · 
. . :· ~ · 30, Co~entiqnAgainst torture ·and Other Crue~ lnhitman or Degrading Treatment or Prmi~nt at 25-26 (Aug. 
· . · · . ·. : '30,.19~0). '.qie reservafi.on "oonstrues the phrase to be co~ve with ~e c:O~tutiOnal gwmmtees ~auel;· 

: · . ~ and_in~1m.~n~ treatment" Executive Branch.Summary'and;A.nalysis of the Cff at IS; s: pxec. Rep. 1_01•3() 
. . at 25:: ·"J\ccommgly, the D'.I' A -does ri9i probJbit all "degrading' behavior in t:Jie orOinary. se_nse of the term; instead,, 

the proiul>ition:extends "only msofar as".' the specified constitutional standazds. 136 Q)ng. ~: 3~,198 (1990:). 
. . . ·. - . :·. . . .. - . · .. . . ) - ... 

,._,_:.,,· 
________ _, __ _ 

(b)(1.) .. 
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Francisco Arts & Athle_tics, Inc. v . .United States Olympic Comm., 483 U.Sc 522,, 542 n.21 
(1981);Bollingv. Sharpe, 347'U.S. 497, 498-99 (1954). . 

The Eighth-Amendment prohibits the infliction of"cruel and unusual punishments." As 
the Supreme Court repeatedly has held, the Eighth Aniendment does not apply until there has 
been a "formal adjudication of guilt." See Bellv. Wolfish, 441 U.S. 520, 535 n.16 (1979);' 
Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977); see a/So Jn re Guantanamo Detainee Cases,. 
355 F: Supp. 2d 443, 480 (D.D.C. 2005) {dismissing detainees' Eighth Amendment claims 
because "the :J?ighth Amendment applies only· after an individual is convicted of a crime"). The 
limited applicability of the Eighth Amendment under the reservation 'to Article 16 was expressly 
recognized by the Senate and the Executive Branch during the CATratifi.catfon deliberations: 

The Eighth Amendment prohibition of cruel and unusual punishment is, of the· 
'three [ronstitutional provisions cited in the-Senate reservation], the i:nost limiteq 
in .scope, as this amendment ·has consistently been interpreted. as protecting only' 

. "those convicted of erimes." Ingraham v. Wright,.430U.S. 651, 664 (1977). The 

. Eighth Amendrilent does; however, afford protection against torture and ill
freatment of persons in prison and similar situations of criminal punishment. ' 

Summary ~d Analysis of the Convention Against Torture and Other Cruel, lnlmman-or 
Degrading Treatment or Punishnient, in S. Treaty Doc. No. 100-20, at 9 (emphasis ad~ed) 
f'Executive Branch Summary.and Analysis of the. CAT'r Because none of the high value 
·detainees on whom the CIA might u~e enhanq~_~terrogation techniques, has been convicted of 
any crime in the United States, the substantiv~ .requirements of the Eighth· Amendment are not 
directly rel~ant here. 27 . . ' ' ' . ' ' . ' . 

The Due Process ClauS,e of.the Fifth.Amendment forbids the deprivation of"life, liberty, 
or property without due pro~ss oftaw." Because the prohibitions-ofthe DTA are directed at 

. ·~eatment or punishment," the Act does ii.pt require appli~tion of the procedural aspects of the 

. Fifth· Amendment. '(he DTA provides for complianee with the substantive prohibition against: 
"cruel. inhuman, or d~grading treatment or punishment" as defined by the United States · 

. _reservation,to Artiole i6:·of the CAT.· The .. CAT recognizes such ~a-prohibiti<?n to refer to serious 
. · · ~busive acts~ approac~ but fiill short ot: the tortUre,elsewheteprohi~i~ed by the CAT. See 

.CAT Art. 16'.ij}rohibi#ng ""'othe~ cruel, inb.Uman,· or degrading treatment or punishment which do 
not amount to torture")~ The term "treatmentt• therefore refers to this prohibition ~n substantive 

· :conduc?t, not to tlie pro"cess by which the Goveinment.decides·to impose·slic~-an outcome .. The 
. addition of the tenn ''pUnishment" likewise·sugge~ts a focu"s on ~hat actio~ or omissions are 

• . . 27 This is not to say that Eighfu Amt;n&nent ~are· of'. no importance in aw~ the DTA ~pre:: 
·. conviction interrogation practi~; ·The Supreme Court~ made clear that tfeabru?nt.~ounting to·puni$neut 
· · withouta·trialwouldviolate.theDueProceSs ciause. See UnitedStatesv. Salemo~ 481u.s:739, 746-47 (1981)~ . 

.- · · ·. ci!JlofReYe!J!V.MaSs. Geriera1Ho$f1., 463 U;"S. ~3:9,"244 (19~3); Wolfish, 441 U.S .. ai535..:.36 &~16!'17. · .. 
. : rreatment amo~tjng·to .. cruel and~ punishment" un~ th~ Eighth "Amendinent ~-may constitute . . . 

. . . prOlul>ited "pwiisbinent" under·~e·fjfth Amendment. Of<:Ourse, the Constitution does· not prohibit the impositiQn 
··_.of.certain sanction8 o~ detainees who Violate administrative Jliles·while lawfull..y-detained. ~. e.g., Sandin v. · 

Connor, 515.U-5. 472. 484-85 (199.5). · · . : ~ · . .. · · .· . . · · · 
- . . : . . ~ . . . . . . 

____ .: __ ,_ _________ _ 
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ultimately effected on a detainee-not·upon the process for deciding to impose those outcomes. 
Cf Guitierrez v. _Ada, 528 U~S. 250, 255 (2000) (obserVing that the inter[>retatiorr of a statutory 
term "that is capable of many meanings" is often influenced by the words that surround it)_ . 
Moreover, the DTA itself includes extensive and d~tailed provisions dictating the process to be 
afford~ certain detainees in military custody. See Dt A § 1.40~. Congress.; s decision to Specify 

· detailed procedures applicable to particular-detainees cannot be reconciled with the notion that 
·the DTA was intended simultaneously to .extend. th~ proce~ural ·protections of the Due Process_ 
Clause generally to all detai~ees held by the United States·: · · 

.. 

Rather, the substantive component of the Due Process Clause.governs what types-of 
: ... · ·treatment1 including what forms· of interrogation, are permissible without trial and Conviction. 

· This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v. 
· . Martinez, 538 U.S. 760 (2003). See id. at 779-80, id at 773 (plurality opinion); id at 787 

. (Stev~nS, J:, Concurring in part and dissenting in part). Further reinforcing this principle; a 
. .majority of the Justices recognized that the Self-Incrimination Claus~instead of proscribing 

... particular means of interrogating suspects-only prohibits coerced confessionsfl:ombeing used 
·to. secure. a criminai conviction. See .Chavez, 53 8 U.S. at 769 (pllirality opinion, joined by foui: 
Jusiices)-{"[M]ere coercion does not violate the text of the Self~Incrimination Clau~ absent use 

'. of the compelled statement iii a criminal case.agai~st the witness."); id. at.778 (Souter, J., . 
. co_ncurring in the judgment) (rejecting the notion of a "stand-alone vi9lation of the .privilege 

. subject to compensation" whenever "the police obtain any involuntary self-i~criminating 
. . statement"). · · ' 

. . 
In this regard,- _substantive .due process pro~ects against interrogation practices ~t 

"shock[] the ·conscience." Rochin v. California, 342 U.S. 165, 172 (1952); see also County of 
Sacr(o,,ent<) v. [.,ewis, 523 U.S. 833, 846 (1998) ('To this end, for halfa· century now we have 
~poken. of the eognizab~e level -of executive abuse of power as that whiCh shocks the . 
conscience."). 28 The shocks:-the-conscience inquey doe8 not f~cus on· whether the interrogation 

· · was coercive, which is ·the relevant standard for whether a statement would ·be admissible in 
·_.court. See Malloy v .. Hogap~ 378 U.S. l, 7 (1964) \'Under. [the Self-Incrimination Clause]," the 

. . ·. . .· . . constitutional inquiry is not whether the conduct of the state officer~ in obtajning the-confession . 
. . Was ·sliocking, buf whether the confession was ·free· and voluntary,").- Instead; the "r~levant -
· : liberty is not freedom fr.om unlaWtul interrogations but freedom from s.evete boaily ·or mental 

·. · _harm inflicted in the coqrse-0f ~ ~ierregc¢on."'. Wilkins v. May," ~72 ;F.2d 190;· 195 (7th Cir. 
· . 1989) {Posner, J.). • In order to cross ~hat.~'high'.~ threshold. in tlle·Iaw eiiforeeinen~ ~n~eJtt; ther.e 

. m~st be ·"misoonduct'tbat a reasonable person woul4_ find .so beyond the n?rm: of ~r~per· police 

· . 28 It. has been widely and pu_blicly recognized that the Fifth Amendu,ioot's «shoCks th~ c~:mscien~" ·test 
. · · stiPI>li~ the;legal standard applicable to1he interrogation of siwpected terrorists regantiilg-future tenorist attaclcs, 
. .·:i;rurSuant to tli,e u~s. reserVation to Article-16 of th~ CAT amt th~ the DTA. This .00nclusion Was~ for . 

eXanipJ~ by a biparti8au group of lea¢ sciioJarS ~ pcilicyµiakers. chaired by Phillip Hejrmaun. Deputy Attorney · 
· ·. -Ger!eral d,nring tlie Ointon Administration. See Long Terin Legal Straiegy Proj~ct for-Pr~ngSeptrity an<! . 

. . '.Democratic:ftre~efolTiS·in War o~ teirorism 23. (HarVard 20o4). ·The Departinent of Justiee also publicly annomiced · · 
· -this p8rt of its inteipfetation of.Artie!~ 16~.in congressional _teStimony. prior to the elia~ent ~f theDT A. See · .· 

·· · ·:. Prepared Stat~ent-Of Patrick: :f. PJ:lilbm,· ~e Deputy _Attorney_ Ge~ before the Peimanent House S~ect . 
. . = ~mmitteeon Int~g_erice, Tre~nt o/Detainee_sln the G°k?bql War on-Terror:(July 14, 2~_4). -~ · ) .·. . . . . 

-~-· .. 
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procedure as.to sho~k the coriscience, and that is calculated to induce not merely momentary fear 
. · or anxiety, but severe mental suffering." Id. . 

As w.e discuss in more detail below, the "shocks the conscience" test requires a balancing 
of interests that _leads fo a more flexibl~ standard than the inquiry into coercion and voluntariness 
that acc6mpanies t4e introduction of s~tenients at a criminal trial, and the governmental interests 

· . · . at stake may vary with the cqntex:t. The Supreme_ Court has long distinguished the government 
- :interest in ordinary ·law _enforcement froni·the more compelling interest in safeguarding national 

securify. In 2001, the Supreme Court niade this distinction clear in the due pro~ess· context: The 
. .government interest in detaining illeg~ aliens is differ~nt, the Court_ explained, when. "appl[ied] 
. -.narrowly to a small segment of particularly dangerous indivi'duals,. say, suspected' terrorists." 

Zad.Vydas v. Davis, 5,33 U.S. 678, 691 (2001): This proposition is echoed in Fourth Amendment · 
jurisprudence as well, where "special needs, beyond the normal need for law enforcement," can 

·.justify waiTailtless or even suspicionless searches. Vernonia Schoo/Dist. 47Jv. Acton, 515 U.S .. · 
. 646, 653 {1995). In this way, "the [Supre.me] Court distinguis~e[s] general crime control. 
progr.am.s and those that have another particular purpose~ such as protection of citizens against 
spe~ial hazards Of protection of our borders." In re Sealed Case, 310 F.3d 717, 745-46-(For.· 
Intel. S:t:tIV- Ct Rev. 2002). Indeed, in one Fourth Ame~dment·case,- the Court observed that 
while it would-not "sanction [automobile] stopsjustified only by the general-interest in crime· 
· con4'ol," -~ "roadbfock set up to thwart 8.n imminent terrorist attack" would present an entirely 
different constitutional question. Indianapolis v. ~orid, 531 U.S. 32, 44-(2000). 

c. 

. · Application ofthe "shocks the co~cience" test is complicated by tli~ fact that th~e are 
relatively few cases in which_ ~urts have applied' that iest, and these cases involve oontexts .and 
interests that differ significantly from those of the CIA,interrogation program.· The Cotirt in 
County of Sacramento- v. LeWis emphasized that there is "no calibrated yard stick" -vVi.th which to 
deteroµ.ne yvhether conduct ~'shocks the conscience."_ 523 U.S, at 841. _To the contrary, "[r]ules 

· of due -pi-oces~ are no~ . .' ~ subject to mechanical appl~cation in unfamiliar tenitory." Id. at 850. 
.... ·· A claim that ·government co11duct "shocks t4e CoDSyience," therefqre, .requires "ail exact analysis 

; ... 

. " 
.. 

· · .of circum~tances~" _ld. The Court ~ explained: · · 

· the p~ase [due process ofiaw] formulates a concept less· rlgid and more fluid · 
. than tho.se envisaged in other specific and pa:rtict,il~ provisions .qf the BiU .o_f 
Rights: itS applieation.is less:~· matter of'rule.· A:Sserted denial is to be· tested by 
·an appraisal of the totality of facts.ii)~ given case. _Th.at which may, in one . . • · · 
setting, oonstitute a denial of fundamental f~ess, shoclang to the univei:sal 

· ~ense of justice, may, in other ~cumstances, and in light of other consid~atfons, 
: . ·.fall short.of snch a detiial.- .. · · · · · 

.. · ·. · .-J;d at·$so (q1,1o~g Betts v.. Bradyj 31_6 U.S •. 45~: ·462 (1942)); ]J.obe_rtson ~- ¢ity of Pian6, 10 . . --. 
. . __ . . F3d 21; 24 (5th Cir~ 1995) (''ItgQes witho:ut·saying~;in determiµingwh~er'the · _ · · " 
. · .:_ - -· . · :conStitutioQ.al -line h3;S been crossed, thcfqiiimed.wr~ng 'niust be Viewed· in the cont~ in '.which it 

. . . ~ : ·oceuried. "). In evalu~ti.Iig the techniques in questi_Qn, Sµpr~me CC>url _precedent therefore . · 
· ·. . . .) : ·. · · tequix:es us ~o: ~~l:YzC the circtimstan~e8· und~lying th~ CIA interrogati~n pro~li~ited fo 

·~{~)(l) m mum •m n n ' • TIW l!ll@lli!IWj . . ~--· 
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. high value _terrorist detainees. who possess intelligenee criti·cal to _the Global War on Terror-and 
~s clearly is not a c.ontex:t that has arisen under existing federal oourt precedent. 

In any context, h~wever, two general principles are relevant for determining whether 
' exeeutive condu~t "shocks the .conscience." .The test requires first all inquiry into whether the 
· conduct.is "arbitrai-y·in the constitu~onal sense," that is, whether the conduct is proportionate to 

the government iritere.st involved. See Lewis, 523 U.S. at 846. Next, .the test. reql,lires 
consideration of whether the conduct is objectively "egregious" or "outrageous" in light of · · 

·traditional executive behavior and contemporary practices ... See id _at 847 n.8 .. We consider each 
element in tum. · · - -

.]. 

Whether govem~ent eonduct "shocks the c.oriscience"_depends p_rjmarily on whether the 
~ndtict is "arbitraiy in the constitutional sense," that is, whether. it amounts to the "exercise of 
pow~t :i;vithout any reasonable justification in the serVice of a-legitimate go_vernmental 

: "objective.". Id, 523 U.S. at.846 (internal quotation.marks omitted): ''[C]onduct intended to 
. iµjur~ in some way unjustifiable by any go:vernment .interest is" the sort of official acti9n most 

· . Hkeiy to rise to the conscience-shocking level,,, although deliberate indifference to the risk of 
. ·inflicting such unj"µstifiable injury might also "shock the c.onscience." Id. at 849-51. The 

.. ~sho9ks_ the cons_cience" test therefore requires consideration ofthejustifications underlying such-. 
. conduct_ in deterinining its propnety. 

J . .'Thus, we must look to ·whether the .relevant ~onduct furthers .a government. interest, and to 
· :,.c · · the nature and Jmportance of that interest Because the Due Process Clause "lays down [no] ; .. 

categorical imperativ~~" the Court has "repeatedly·heid that the-Govemment's regtilatoiy interest 
. -in commumty safety can, in appropriate cii'cunistances, outWeigh an individual's liberty. 

interest." United Statesy. Salemo, 481U,S.139, 148 (198?). 

· · ~- .AI Qaeda'$-demonstrated ~ilify.to l~ch· sopbistieated ·attac~ causlnifmass carualtles 
· · . . .within the United States and ·against United States.1*terests worldwide and the threat to the -

. .United Sui.t~·posecfby al Qaeda,.s colltinuing effgJ;is to plan and to execute such attacks 
·; · · . i.~!ii.sputably implicate ~ C9mpelling gove~eiita:l iriter{l$.t Of the highe8t order: "It is.' opvious 

.. ~d:unar~ble'. that no governmental interest js-mox:t? compeJling than th~ secunty· of the 
· · .Nation~· Hmg v~ Agee, 453. U.S.· 280, ~07 (I 9.81) (c!tati9ns omitted); see also Sa.lemo. 48 l U.S. 

·. · ·. : ·at· 748 (noting that '.'society.'s interest.is· at its peak" ~'in times of war:or. ill$Urrection"). The CIA 
· ... · · interrogation program-and, in particular, its .. use of enhanced i.nt~rrogatjon tecbniqµes-is ·. · 

· · · ·intended. to sei;ve this ·paramount interest by .prc:>4udng substantial quantities of otherWise · 
·:· . · unav~lable ~telligence: The :CIA b~lieves that this program ~'has be.en a key reason why al-
.. ~ -. ... ····. _Q~,i~ has tailed to Jaun~h a spt#acular attackJn the West since l1 September~OOL" . 

." . · . :: · · : MeI.llorimdum .for Steven G. BradJ;>iiry, Principal D~puty A.Ssistant A.ttomey ~neral;. Office of · 
· , · ·. · : · '.. ..·LegalCm.~nsel,_ ff~rrt fChi~t: Legal Gioup, _i>CI ~unterterrorist Center, . 
: . : . Re: Effective~~i:of the CTA. C&unterintellig~nce Interrogatio.n Techniques=at 2 (Mar. 2, 2005) · 

·.. . ··: .: :. . .· t'Ejfective.JJ,eisMemo.")~ ·we:.understanq thatuse·of enhanCed t~hniqu~ has produce<t · 
_ · . ·. · · · :· ·8i~~§ant1zrt~1~.!g~nce·fh:at:·~e ~v:emment has ~se<i t<? :keep ~e ~~o~. safe. ~ .. ~ P~e8ident .. 
. . '·, __ :) ... ·. .·. · ~~ed, . by gIVJ.Ug us ~nformation about te~onst.p~~s._we co-q~~ no~ getanyw.here else, ·~e. ·. 

. (b)(3) c . . . . :: .. ~ _ :- .·. _: ··- .. > : . _. . . 1~C?t . _':P8P 8~_MTi1 r•~ t8P9~ t . ·. . . ··. .. : . 
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. program has saved innocent lives." Address of the }>resident, East Room, White.House, 
Septerµb~r 6, 2006: . . 

For example, we understand that enhanced interrogation techniques proved particularly 
crucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA 

. -used enhanced techniques in interrogating Muhammad, he resisted giving any information about 
future attacks, simply warning, "soon, you will know." As the President informed the Nation in 

. ·=his _September 6th address, orice enhanced techniques were employed, Muhammad provided 
informati(?n revealing the "Seeond Wave,'' a plot to qi-ash a hijacked airliner into the Library
.Tower in Los Angeles-the tallest building on the West Coast. Information obtained from . 

- Muhammad led to the eapture of inany of the al Qaeda operatives plaruiing the attack. . 
Interrogations ofZubaydah-·again, once enP,anced techniques were employed-revealed two al 
Qaeda operatives already in the United Stcµ:es and planning to destroy a higit dse apartment 
building and to detonate a radiological bomb in Washington,· p:c. The t~hniques have revealed· 
plots to blow up the Brooklyn Bridge and to release mass biological.agents in.ourNatlon's 
'.largest cities. . . 

- · United States military and intelligence operations may· hav.e degraded the capabilities 0f 
a1 ·Qaeda operative~ to lau.nch terrorist attacks, but intellig~nce indi~te8 that al Qaeda remains a 
grave threat. In a speech last.year, Osama bin Ladeµ boasted.of-the deadly bombings- in ~rtdon 
and Madrid and :warned Americans of his plans to-launch terrorist attacks in the United States:· 

- - . . . 

The delay in similar op.erations liapperiing in America· ha.S not been because of 
failure to bre~ through your security m~res. ·The <?perations are u~der _ 
preparation ~d you will see them in your homes the minute they are through with 

: preparations, Allah willing: 

. .Quoted at http://www.bre_itba:rt.com/2oo6/19/D8F7SMRHS.html (Jan..19, 2006). In Au~st 
. 2006, Btjtish authorit~es foiled· a terrorist plot-planned by al Qaerla-that intended . 

. ,{Q.)( 1) _ . -~iID.ul~eously~to deto~t~ ~or~~ '14 wide:b~dy jets ~veling a~ross·the Atlantic. at_ld that 
(~)'(;3)' N·atSe~~ten~ to kill more c1vi~1ans thari. ~ .Qa~ s.attacks onS~temb~r 11, 2??L 

. . \\ . . . . . . . . . . . . . . . . ·zed t~risftrainini ~~vitie8 among ai 

' : \ suggest that the ojiicials ore aware of aµ impending 

" .. 1· 
·.· . .y 

. . . .. umajor attack" against the West. 'Tuer~ is some indication that these inajor attacks.will originate, 
_.·. · . as the recent aifliner plot bad. 'from terrorists.·based in ~e United Kingdom./ 

~---.:-~--_JI Th.is m.~elligence reinforces that' the- threat of terrorist attac~_P9sed-by.-a;l'Qaeaa 
.continues: " .. . '_ ... · · · ·_.· · . · -_ _ . · .- . _ -· · · · : · : ._ · Yb){1) · -.· .- · .· . :· · · 

.. · · (b)(3)NatSe_cj\et_ 
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In addition to cienionstrating a compelling government interest of the highest order · 
. underlying the use.of the techniques, the CIA will apply several measures that will tailor the 
. program to that interest. The CIA in the past has taken and Will continue to talce ~pecific 
precau~ions to narrow the class _of individuals subject to enhanced techniques. As described 
above, Careful screening proced~res are in place to ensure.that enhanced techniques will be.used 
only in the interrogations of agents or members of al Qaeda or its affiliates who are reasonably 
believed to possess critical ·intelligence that can be used to prevent furure terrorist attacks against . 
the United States and its interests. The fact that enhanced techniques have·been used to date in 
the interrogations" of only 30 high value detainees out of the 98 detainees who, at various times, 

· have been in GIA.-custody demonstrates. this selectivity. This interrogation program is not a 
.dragnet for suspected terrorists who might possess helpful information. 

Before enhanced techniques are used, the ClA will attempt simple questioning. Thus, 
enhanc_ed teclmiques would be used only when the Director of the CIA.considers them necessary 
because a high ·value terrorist.is withholding or manipulatii;ig criti~i intelligence, or there is 

. . . msufficien~ time to try other t~hniques .to obtain such intelligence. Once approved, enhanced 
techniques would be used only.as less harsh techniques fail or as· interrogators run QUt of time in. 
the face of an: imminent threat, so that it would be unlikely that a <Jetainee would. be subjected to 

· . more dures~ than is reasonably necessary to elicit the information so~ght. ·The enhanced 
techniques, in ·other words, are.not the first option for CIA interrogators confronted even with a 
hig~ value detainee. These procedures target the techiliques on sitµations where the potential for 

. saVing.the lives of innocent persons is th~ greatest .. 

. .) · As important as carefully restricting the number and scope ofinterrogations are the 
safeg\iards ·the CIA will .employ to. mitigate their impact on -the detainees and the care with which 
the.CIA.chose these techniques .. The C;IA has detehnined that the six techniques we discu8s 
herein ·ar.e the minimu.m ne~ssary to· maintain an effective program "desigried to Qbtain the moSt: 
valua;ble· intelligence pQssessed. by al Qaeda _operatives. Tlie CIA interrogation team an.d medical 

. · .. personnel WOU{d review the de~inee.'s .co~dition QOth before and during interro.gatiQD, ensuriJig. 
-that techniques will not be used if there Is any·reason to helieve their. use would cause the 

·· · · · · ~etainee ·sigruficant inental or physical harm. Moreover, because these te<?hniques were ada~ 
. . . from the military"s ~ERE trairiing, the impact of t~hniques closely re~embling· those. proposed . 

. . · . ·, ·.by the .CIA h~ been the sul>ject of extensiye medical ~dies. ',Bach of these techniques .aJso has 
· ·:been employ.ed earlier in the CIA program, and the CIA now ~as its experience with those 

. . •. 

· · . . : detaine~. includin.g long;_terril ·medical and p~chologiCal obseivatlons, a:s an. additional ... · 
. . ..empirical basis for tailoring this murowly draWn program. : These detailed prOcedtires, ~d 

relianee.on historiyal-eviden~~ reflect alimited"mid dir'ect.focus tQ further a critical 
. : · gov~rnmental interest, while at the same time eliminating any unnecessarj harm to detainees. In 

. · this context, the te~bniques are ·not "~.itrary in .$e constitutional ·sense." 
.. . . . ' . : . . . . . . . : . 

. 2 .. . 

· : .. ~- :· ·. · . The ~ubstantive d~e pro~s inquiry requires.:Cpnsi.d~tion of ndt only whether th~. 
_..· ·. ·: conduct is prppoitionate t(> the· g<jvemµi~nt inter~i iriyolv~ bu~ -~SQ whethei:,th~ conduCt is 

. . . ·: . consist~~t with objeetive :standards of: coijd~ct; as m~ed"by. traditiOi.mi ·executjv~.heh:a~or . 
. . .. j} . . ~~· oontemporary pract~~- In this regard, th¢ inquiry has a:.historieal e~ement:. _Whether, . . 

' >.# • : <.m.nn ~ n n m ~ illi'ililii1i . O O. O 'ffli'i$H O • 
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considered in light of"an understanding of traditional executive behavior; of contemporary 
· practfoe; and of the standards of blame generally applied _to them,,, use of the enhanced 
interrogation techniques constitutes government behavior that "is so egregious, so outrageous, 
that it may fairly be said. to shock the contemporary conscience." Lewis, 523 U.S. at 847 n.8; see 
also_ Rochin, 342 U.S. at 169 ("Words being.symbols do not speak without a gloss. On the one 
hand the gloss may be tlie deposit ofhistozy, whereby a term gains technical content."). In ·this 
,sectiori; we .consider examples in six potentially relevant areas to determine the extent to which . 

. those other areas may inform what kinds of actions would· shock th~ conscience in the context 9f 
~e CIA program. 

. . . 
In conducting the inquii:yinto whether the proposed interrogation techniques are 

. co~siStent with established standards of exeeutive ronduct, we are assisted by our prior 
ci>nclusion that the techniques do not violate the anti~torture statute and the War Crimes Act. 
Congress has, through the federal criminal law, prohibited ~rtain "egregious" and "C?utrageous" · 
acts, and the CIA .does not propose to use techniques that w~mld contrav.ene· those· standards. 
Certain methods of interrogatjiig even high-ranking terrorists-·· such as torture-)llay well violate 
ihe Dtie Process ·Clause, no matter how valuable the information sought. Yet none of the 

.. techniques at issue here; considered individually or in combination,_ constitutes torture, cruel or 
inhuman treatment, or.the intentional infliction ofsenous bodily injurym;1der United States law. 

_ See 18 U.S.C .. §§ 2340, 2441. In consid~ringwhether the proposed'techniques are consistent 
· witli traditi~nal executive behavior and contemporary practice, we therefore begin from the 

·premise that the proposed techniques are ne:ither "arbitrary" as a constitutional m_atter nor 
violations of these federal criminal laws .. · 

. ·: We have not found exainpl.es of traditional ex~tive behavior or contemporary practice 
that would eondemn an int~rrogation. program that furthers .a vital government interest-in 
particular, the :interest-in _protecting United Stat~s citizens from catastrophic terrorist attacks-. 
'and that is carefully designed to avoid unnecessary or significant: harm.· .To the· contrary, we 
conclude fro~ these exal)1ples that there is support within contem.Porary oommunity standards 
.for the CIA interrogation progra;m; as it has been proposed. Ind~ the ~litary Commissions 
Act itself was_ proposed, debated, and en!cfed in no small part on the ~sumption that it would 

. ·anow the CIA piograffi to g<? ·forward. 

· · '. . . .Ordinary Cri.,,,inal Investigations: The ·supreme C~url ruis .addres;ed the questio~ 
: .· .whether vario~s police interrogai;ion pra~ees ~shock the cotisC?ienee" ~d thus _violate the Fifth' 

. Amendment in _the ·context of traditional criminal' law emorcepient. In Rochin v: California, 342 
·U.S. 165 (1952), the· Court reversed a _crimirial m~viction where the prosecution introduCed 
-evidence against the.defendant that had been obtained by the forc~ble pumping·ofthed~fendant's. 
stom~ch~ '.!'he· Court's analysis focused-on the brutalitY of the police conduct at issue, ·especially. 
~eiiitrusio~·into-~he defendant's ~dy: · · 

Illeg~ly· breaking 'into ilie :privacy· of tb~ petitioner~ th~ struigle to. open his ·n:io':lth 
.and remove'. what was there," the forcible extraction. of.his stomach ;s co~te#ts~ 
$iS ~'Urse ·of proceeding by·agents·ofthe government t~ ob~n ~den~.is bound· .. 
·to offend even hardened sensibilities. They are inethods too clo~ to the ~ck and 
tfur~crew tO p.eim.it of constitutio~ d~ei-eniiatit>n~ · · 

------'---------- ----~-. i'QP ilii'Wi_J~-~~----____Jh_ .f8r~.li_L· 
. · ·(b)(1 > : · 1.11 r~ 
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Id. at 172_ Likewise, in Williams v. United States, 341 U.S. 97 (1951), the Court considered a 
conviction under a statute that criminalized depriving an individual of a c0nstitutional right 
under color oflaw. After identifying four suspects, the defendant used "brutal methods. to obtain 
a confession from each of them." "Id. at 98. 

A rubber ho~e, a pistol, a blunt ins~ment,. a.sash cdrd and other implements were· 
used in the project· One man was forced to look at a bright light for fifteen 
minutes; when he was blinded, -he was repeatedly hit with a .rubber hose and a · 
sash cord and finally knocked to the floor. Another was knocked from a chair and· 
hit in the stomach again and ·again. He was put back in the chair and the . 

. procedure was rt?peated. One was backed against the wall and jammed in the. 
chest with ·a club. Each was beaten~ ·threatened, and,unmercifully punished for · 
several hours until he confessed. 

' . 

fd. at 98-99. The Court characterized this brutal conduct as "the classic use of force to make a 
man testify against himself" and had little gifficulty concluding that the victim had been deprived 
of his rights under the Due Process· Clause. Id. at 101-02 ("fWJhere poliee take matters. in their 
~wn hands, seize victi,ms, beat .and .pound them until they confess, there cannot be the. slightest 
doubt that the pol~ce have deprived the victim of a right under the Constitution.") .. Williams is 

· signif!cant because it appear:s to be the only Supreme Court case. to declare an "interrog~on 
·unconstitutional where its fruits were.never used as evidence in a.criminal trial .. 

In Chavez v. Mar:tinez; SJ8 U.S. 760. (2003), the poliee had questio.q.ed the plaintiff, a . 
gurlshot wounq victim who was in severe.pain and believed he was dying.· The plaintiff was not 

. ·charged, however, and his confession thus was never introduced againSt him in a Crimin~ case . 
. the-Supreme Coli.rt r~jecied the plaintiff's Self~Incrimillation Clause claim but remanded for 

. consideration of the legality of the questioning under the substantive d:ue prqcess standard. See 
. id. at 773 ( epilliori of.T~om!lS, J. )~id. at 778-79 (S_outer, J., con9U1Ting in judgment) . 
. }~portantly, the CotiJ:fconsidCr:ed applying a p9tentially more restrictive standard tlian ·~shocks 
-~e conscience"-. a ~dard that would have categorical~y haired all ''unusually ·coercive" 

· · interrogations. See i<l at 783, 7~8.(Stev~ns. 1., concurring.in part and dissentiiig in part) . 
· ·-( d~cn'bing the iliterrogatlon at issue as ''tortllr<>us" and· "a cl~sic example of.a violation of a 
.. ··-C9nstifutional ri_ght-itp.plicit in the con(:Cp~ of ordered •hl>erty"). (internal qu~tation marks . 

orilitted); ~d .. at 796. {Kennedy; J~, concurring in part and. dis~enting in p~) ("The. Constit:Ution 
: ·.. d<?es ·not equritenance the official imposition of ~y~re .paiil or pressure for purposes· of . 
· · interrogation: This is true whether the protectj.oil is founcJ iii the _Self-Incrimination ClauSe, the 

· broader gu~tees of the Due Process pause, or both."). At 1~ five Justices, however, 
-rejected that proposition; the context-specific nature of the-due process inquiry required ~t the 

... · · ·· staµdard·.remain whether an interrogation is ci>nsciencC:-shocking: See.id. at:114-16 (Thomas; J., 
. -. . . . : · · . · .. joined by Rehnq~t. .c.J., an4 Scalia, ~~); id. at 779 (Souter, J.. concurring in the judgmen~ 
· - · joiri~ by-Br~yer;-J.).-.. . · · 

. ·. . . 

: · ·. . . : .... ' · ·-._..The CIA-proiram :is ~uch .less invasi~e ~d exhem~ than m~ch of th~ oonduct ~:the 
- :. · -· Supreme Court has held to rais.e sribsiantive due process eonCerns, conduct-that has generally . =: 

· · invoived signift~~ bo.dily·intrusi.oh .{as in Roqhin) or :the-lliflic_tl~n -o(o~- indifference to, . .. 
·~ .. /. · ~Xt:reme pam .. an~ suffeJ'.ing (~"in Willi0?11S and Ch<ffi!z). A.s Ju~ge Posner·ofth~ Sev<:tnth"C~it 

.. -· . tao 2.9.i: 
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has '<>hs~rved, the threshold defining police interrogations that exceed the bounds of substantive. 
due process is a "high" one, which requires "misconduct that a reasonable person would find so 
_-beyond the norm of proper. police_ procedure as to shock the conscience, and that is calculated to 
. induce not merely momentary fear or amiety; but severe mental suffering." Wilkins, 872 F.2d 
at 195, In contrast, and as discussed in detail h~low, the enh~ced interrogation techniques at 
issue here; if applied by The CIA in the manner described in .this memorandum, do not rjse to that 

· ·level of brutal and severe conduct. The interrogators i~ Williams.chose weapons-clubs,_ butts-of 
guns, sash cords-designed to inflict severe pain. While soine of the techniques discussed herein 
.involve physical contact, none or"them will involve the use of su~h weapons or the purposeful 

··infliction ofextreme pain. As proposed by t:he CIA, none of these techniques involves the 
. indiscriminate infliction o{ pain and suffering, or amounts to efforts to .. wring confessions from 
the·accused by force and violence." Williams, 341 U.S. at.101-02: . . . 

· Moreover, tlie·goveqimentinterest at issue in each of the cases discussed above was the 
. · g~neral interest in law enforcement. 29 Th~t government iD.tere~t is strikingly different from what 

:··. ·_is at stake in the conte.xt of the CIA program:. The pi:otection of the United States and its 
· . .. interests against terrorist attacks that, as experience proves~ may result in massive dvili~ 

. casualties. Deriving an absolute standard of coriduct divorced frotn ·context, as Chavez . 
demonstrates, is not the established application oft.lie "shocks the conscience"" test. Although 

·'none of the above cases -e?Cpr'essly condo~es the techniques that we consid~r herein, neither does 
any.-ofthem arise in the speciarconteX.t of protecting the Nation.from.~ed attack by a foreign 

. enemy, _and thus collectively they do not provide evidence of an executive tr:adition direc1'.y 
:applicable to the techniques we consi~er here. 30 · . . · · . · · . 

.. , . ) 
:.·.:; United States .Aifilitary Doctrine_~ Th~ Umted States Army has codified procedures for 

·_military intelligence interrogations in the Army F_ield Manual. On September 6; 2006, the 

·. 29 Williams "'85 an. e~pte pf.a prosecution under what is -~ow codified as 18 u:s.c. § 24.2. whi~h makes 
. ·it a·Griminal o:ffeiise-to violate the.constitutioDal rights of anOiher while acting up.dee color of Jaw. ~ODS 

·. . · · ·have beenbr.ouglit under sectioµ 242 for. police~ and interrogations involving the excessive use offori:e, but· 
: · · ·~;applying section 242 consi~y have focused.on whether th~ violent actions were justified. To this end, 

· .·: · .. :·fed~patt.emjury. instrucqons'for section 242 prosecuti!>JlS-~-thejmy to de_cide wheihectheyictim was· . 
. : · · . · ·."phySically assaulted, intiriii.dated, or otherwise·abused intentionally and without justification." Eleventh Circuit 

: · ·. Pattern Jwy Instruction .s (2003). O:>urts of appeals. "particuJarly ·after the Supreme Courtts clarification Of the· 
"shocks the conscien~ standard in Lewis, lia-ve ~mined~· whether the oonduct could be justifi~ by a 
legitimate gove~~t-interest- .Rogers v. CityofLi_itle Rock, 152 E~d 790,_ 797"-98:(8th Cir .. i998). . . . · 

. ·. •' 

.: · · ~In the ~nt¢Xl of dete~'lioiifor or~~ Ja~ ~oil:ement-~seS, ·as. Wen~ pursuarino cl.vu , · . .. • 

coinmitment.. the Supreme Court has held~ substatJti\re due process· stan~ require ~safe ~nditi~" incl,Uding 
~~adequate f~ shelter, clothipg, and medical tare~". Youngberg v. Romeo, 457 -U.S. 307, 315. (1982). 1be fililure to 

. proyide s1Ieh ~uni treatment, .fu most circwDstances;would ~ly_ .. shock the coI_JSCi~ce." Tue Couit_bas 
: ·.not PC>nsidered "\yhet:her· the go-veinment could depart frQm: this general. tequirement in :a Jµnited.m3Bne.r, _taigeted at. 

: · .. protectingtti~ Nation from prospective terrorist attack:. Nevertheless. it is informaµve ~both 1he conditions of· 
· · ctiofinement at ·CIA taciliti~ .see Memorandmn tot John A: RizzO, Acting Gen~ Counsel. ~µtral Intelligence: 

. :, . . 

·. • .. 

... .-. . -Agency, from.Stevi;:n G. Brndbtiry, A$g Asslstant.Att9mey GeReraI, Office of Legal. Co~App#catio~ of the 
·. ·' .. :. Detainee Treatmef!.i 4ct to Conditions of Conjiiiement at Cenlral lt:itel/igence:Agency ~t£'nlio"i1Facif/tie8at8. (A'ug. 

31, 2~), -and1he 'inteirogiltion "t~~es consi~lierein," se~ infra at 70-72, comply with ihe"safe 'cOnditions" · 
... ·,: . standard. . . . . . 

-~-sJ·. . . 
: .. · ·· ·.:·: -~"(t>){iY ~--.----- :·- ' -,-- . __ 
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Department of Defense isslied a revised Army Field Manual 2-22.3 on Human Intelligence 
·Collection Operations. This· revised versiori, like its predecessor Army Field Manual 34-52, lists 
a· variety of interrogation techniques that generally involve only verbal and emotional tactics. In 
.the "emotional love· approach," for example, the interrogator might exploit the love·a detainee 
feels for his . .fellow soldiers, and use thjs emotion to motivate the detainee to cooi>erate. Army 

. Field M(lllual 2-223, at.8-9. The interrogator is advised to be "extremely careful that he does 
not threaten or coerce a source," as "conveying a threat mighfbe a violation dfthe [Uniform 

· · · Code of Military Justfoe]:" .The Army FieldMan7:J.al limits interrogations to expressly approved · 
tecbriiques and,· as a matter of Dep3!tment of Defense policy; also explicitly prohibits eight · · 
techniques: ·"(1) Forcing the detainee to be. naked, perform Sexual acts, or· pose in a sexual · 
manner; (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eyes; 
(3) A.pplying b.eati_ngs, electric shock, bums,. or other forms of physical pain; · 
.(4) 'Waterboarding;' (5)Using ~ilitary working dogs; (6)Inducing hypothemiia or heat injury; 
· (7) Conducting mock executions; (8) Depriving· the detainee of necessary food, water or ·medical 
care." /¢. at 5-20~ The prior Army Field Manual also. prohibited other techniques such as "food 

.• deprivation" and "abnorm~ sl~p deprivation . ., . · . · 

· · ·The e~ghteen approved techniq~es listed in the Army Field Manual are different from anq 
le~s stressful than those under consideration here: The tecruiiques proposed by the CIA are not 
strictly veibal or exploitative of feelings. They do involve physical contact and the imposition.9f 
-physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus· 
·would appear to provide some evidence of contrary executive practice for military interrogations . 

. · While none of.the six enhanced techniques prop6~d by the CIA is expressly prohibited under 
the eurrenf Manual, two of the proposed techniques-_ «dietary manipulation" and "sleep 

. depriyation"-· were prohibited in an. unspecified form by the prior Manual. · 
\ .. 

Nevertheless, we do not believe that the prior Army Field Mania! is dispositive evidence 
~·of traditional executive behavior [and]. of contempqrary practice" iri the con~ext of the CIA . . 
pr'?gr~ for· sev~ral ·reasons. The prior ma.Dual was designed for traditional armed· conflicts, 

. particularly cc>nflicts ·governed. by the Third =Geneva Convention, which .provides extensive . 
· · proteclions for prisoners of Wa.r, including an expre8s prohibition ofaU forms of coercion. See 

·. · · . . · Army.Field Manua/34-52, at .1-7. to· I-8~ see .atro id. at iv-:v (requiri,ng interrogations. to-comply 
. . . with.the ~eva_ Conventions and the Unifomi Code of:Miliui.ry JtiStice); GPW Art. 17. With 

'· ... ~- . resp~ ~.~ese ~di,tional conflicts, the prior mami~_provided stan<Uµ-ds to.be.administerecl" . 
geneially by military personnel without regard to the ·identity, .value, or status of the detainee. · · 
~y C:OntraSt, al Qaeda. te~orists. subject to the CIA progiam will. b~ unlaWful eneiny combatants, 
not prisoners ofw~. ·Even within this class ofunlawful coinbataiitS, the p£9grim;t will be · 

. . administered -~mly by trained and eXperienceci interr~ors who· in tum will apply the techiiiq-µes 
_· . .only.tq a subset ofhiglt v:alue detainees. Thus, the prior irumufil directed at·executing general. 

. .. : _obligations of aJl military personnel that would ~se in traditional 8.mied oonflicts between . . 
. : . . : ·.uniformed arinies· is not controlling ·evidence of how lµgh Va.J.u~· unlaWful enemy .combatants . 
· -· . · · .. _. Should be.treated. · · · · · · 

.: •. 

. . ·. : .. . . In-Contrast, t4e r-evisedAriny Field~ was ~tten with an ~licit :underStan.ding . 
,,.· · . . · ~t it would govern how et,tr Armed Forces would. tr~ unlawful enemy oombaia,nt~· captured in . · 

, _..,.~). _. ·. ·tll.e_pres~nt co1!8i~ as·thebTA.required b(ffo~e.the Manual's publication~ The ~~vised411!2Y ·: · .·. 

·.·. -(-b)--(T)·- --~-,~---~- __ · ______ --.c--m,-. ·wp8JMUSi11 liiM'~f · . . . , r 
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Field Manual authorizes· an additional ·Interrogation technique for persons who are unlawful 
... combatants and who are "Ii.kely t~ possess important intelljgence.,, See Army Field Manual 2r 

22.3, Appendix-M. This appendix reinforces the traditional executive understanding that certain 
interrngation techniques are appropriate for unlawful enemy combatants that should not be u_sed 
with prisoners .of war. 

. The .revised Army Field Manual cannot be described as a firmly rooted tradition, having 
· -~eeri published only in September 2006·. More significantly, the rev.i~ed Army Field Manual was 

·.approved by knowledgeable high level Executive Branch officials.on.the ba~is of another . 
· tinderstanding·as well-that the~e has heen a CIA interrogation program for high-value terrorists 
. who po~sess ·information that could -help pr.otect the Nation from another cat&.str.ophic: terrorist 
·attack.31 Accordingly, p.olicymakers could prohibit certain interrogation techniques from general 

·_use on those in military custody because they had the option of transferring a· high value detainee 
tO CIA custody. That µnderstanding-that the military operates in a different tpiditio~ of 
"executive action, and more broadly-. is established by the text or the DTA itself The DT A 
requires that those in the "custody or effective control" of the Depar:tment of Defense not be 
"subject ta any treatment or technique ofinterrogation not authorized by or listed in the U:S. 
Anny Field Manual on Intelligence Interrogation." DTA § 1402(a); see also id. § 1406. By 
contrast, th~ OTA.does not apply this Field Manual requirement to those in the custody of the 

· · _CI.A,. and requires only that the CIA tre3:1 its .detfilri.ees in a manner consistent with the 
... · constittitfonal standar.cis we hav~ discussed.herein._ DTA §· 1403. Accordingly, neither the· . • 

) 
· tev.ised A'miy Fie!d Manual nor its prior iterations provide controlling evidence ~f ex~utive 
_practice for the CL( in interrogating unlawful enemy combatants who possess high value· 

. · -information t!iat would prevent terrorist attacks on American civilians. . _ · · 

. -State Department Reports_. Each year, in the State Pepartment's Country Reports oa · 
HUmairRigitts.Practices, the United States condemns tortu.re and.other coercive.interrogation 
techniqu_es·employed by other countries. In discussing Indonesia, for example, the_ reports list as· 
"[p]sychologfoal torture" condu~ that involves "food.and sleep deprivation," .but giv~ no specific 
informatien_as to what these teehriiques •nvolve. ·In discussing.Egypt, the reports list, as · . 

... 
~ . ·. . . .:: . 

·. ~·metho.ds <?ftorture," ·~stripping aoo blindfolding vietimS; silspencling_victims from-a ceiling or 
'doorfratp.e vii~ feet just tc>uching the fioor;_[and] beating victim~ [with various objects].~' See 
_.also, (}_.g., Irazi (classifying sleep_ depriyation as· either torture or· severe prisoner abuse); Syria 

. -- (discussing sleep depriva~o-n as-either·t~rture or "ill,.~ent~.- . · 

· ". ... · These rep~its, -Jio~ever; do not i}rovide controlling evide~ce that the .Cr.A.. .in~e~ogatiott· 
. ·program "shocks .the contemporary· conscience." As an iilitlal matt~; the State Department has 

. __ -ih(ormed us· that these reports_ are not meant to be legal "conclusions; but instead they are public 
-_. ;diplomatiC statements designe4:fo ~courage foreign governments to ·atter thejr polici~s in a · 

·. :· ·manner that would serve Unjted States interests. Ill any ~vent,_ the condemned techniques are 
. ; . . _' : 9ften part of a course of oonduci" that inv.olve8 other, more severe. techiriqueS, and appears to be 

. . . . . . . . . . . . . ·. . ,. . . . : 

· · · - . _· _: ~· We ~-~ot ~ean to~~ ~afevezy miliWy officer \\'.ho pa:rti<'.ii>ai~ ~the comp0sitiqn of the_~Sed 
: . .Anny.Fi~ld Manual was aware of the CIA P1ogiain. The-~or Dej>artmenf of Defense officials .w~o approved the 

· ,. _.· : · _. ~amtal, howeyer, had ~e prope~ cl~~-3*d were a~ o~~e ~:P~~'_s.exist~ce. · 

··I- . : : .. . . _, . . . . . . 
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iindertaken in ways that bear _no resemblance to the CIA interrogation .program. The reasons for 
the cond~mned conduct as described by the State Department, for example, have no relationship 

-" . with the CIA's efforts to prevent catastrophic terrorist attacks. In ;Liberfa and Rwanda, these 
tactics were used to target Critics of the government; Indonesian security forces used their 
techriiques to obtain confessions for criminal law enforcement, to punish, and to extort money; 
'Egypt "employ[ e~] torture to extract information, coerte opposition figures to cease their 
political activities, and to deter others from similar activities.~· · 

· The cc>mmitmerit of the United ·States to condemning torture, the indiscriminate use of 
foree, physical retaliation against political opponents, and coercion of confessions in ordinary 

·.criminal cases_ is not inconsistent with the CIA,s ·proposed interrogation practices. The CIA's 
screening procedures see~ \o ensure that.enhanced techniques are used in the very few . . 
·interrogations of terrorists who are believed to possess intelligence ~f critical yalue to the United 

.. States. The CIA will use enhanced techniques only to the extent needed to obtain this 
. ·exceptionally important information and will take care to avoid inflicting severe pain or suffering 

or any lasting or unneces8ary harm. The CIA program is designed to subject detainees to no 
more 4uress than is justified by the Govenlln.ent's paramount interest in protecti_ng the United 
States and its interests from further terrerist attacks.· In.these_ essential respects, it fundamentally 
diffeci from the conduct condemned in the State Department reports, · · 

Decisions by Foreign Tribunals. Two foreign tribunals have addressed interrogation 
.·practices that arguably resemble ·some at issue here. In one of the ~es, the. question in_ fact wa.S 

· whether certain mterrogation practices met a standard that is linguistically similar to the "cnieL 

). . inhumaii, ·or degrading tr~ent" standard in Article 16 of the CAT. TI;iese·tribunals, of course, 
. did.not apply a standard with any direct relationship to that of the DTA, for tb,e DTA specifically 

.). 

( .. ~eti11es "cruel; inhuman, or degrading treatment .or purtisb.ment" by referen~ to the established 
· $.ndards ofUnited States law. The Senate's reservation to.Article 16, incorporated into the · 

. · D~A, was specifically desigried to adopt a .cliScernable stan~ard based on the United States 
·Constitution, in marked contrast to Artide.16's treaty.standard, which could :have been stibject to. 

. . the decision.s of foreign governments or intei;natlonal tribµnals apply.ing otherwise open-ended 
· . t~ such as "cruel, inhtiman or degrading treatm~nt or punishment." ·The essence of the · 

·Senate's ,r~~rvation is that Article l6~s standard.simpliC~ter--as opposed to the mCaning_given it 
, ~y the Seillite reserVation-_ is not cont~olling -under United State8 law~. ·. . ·. _ · . . · 

· , : T!J_e thieshold questioit, therefore, is whether these cases :Qave any .relevanee to. the 
· interpretation·otthe Fifth . .(-\m~nd.ment. The Supreme Court has· n~t looked to foteign or . 
. -htterµational eourt decisio~ in determining. whether conduct shocks the conscience· within the . 
. meaning of the Fifth Aniendment. More br~adly, usi~gforeign law to interpret. the· United States 
. Constitution reil;iains a subject of intense deb.~e~ See Roper V. Simmons~ 543 _U.S: 551, '57g. · . · 
(4005); id ·at 622-28 (Scalia, J:; dissenting); Atkins v. Virginia;_ 53-6 'CJ'.S. 304, 316 n:2l (2002); 

· id. at 32~ (Rehnquist; C.J.,. diSseµ.ting). ·'When mterpretmg the C~nstitution, we be~~ve tliat w,e_. . . 
. must IQok.tirst and foremost .to United States sources .. See, e.g., Adch:ess oftlie ~Oflley General· · 
·.·at the Univers~fy of Chicago La:w Schooi.(Nov; 9, 200?) ("Th9se-who· see~ to en~hrine foreigii 
, · l~w-iri our COrlstitutiori ~ough. the ci)mts.therefore:b~ a hea:Vy-PUrden."). This focus is 

partieularly·important here because !he ~ep.ate~s reseiyation to Arf:icte 16-Y/as d~i~ed to 
. .. 

. . .. ".(~')(h-- . . 
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_provide a discemable-and fam~liar domestic legal standard that would be insulated froni the 
impressions of foreign tribunals or governments on the meaning of Article 16's vague language. 

We recognize, however, the possibility that members of a court might look to foreign 
decisions in the Fifth ~endment context, given the increasing incidence of su~h legal reasoning 
in decisions of the Supreme Co~rt Some judges might regard the _decisions of foreign or 
internatiOnal courts, under arguably analogous circumstanCes, to provide evide~ce of 
. COI'!temporary standards under the Fifth Affiendrnent. While we do not endorse this practice, we 

.. find it none¢eless appropriate to consider whether the two decisions· in question shed any light 
·upon whether the interrogation techniques at issue ·here would shock the cons<?ienee. 

We conclude that the relevant decisions of foreign and U,.ternatiorial tribunals are 
appropriately distinguishecl on their face from the legal issue presented by the CIA' s proposed 
te-clliliques. In Ireland v. Unite4 Kingdom, 2 EHRR 25 ( 1980), the European Court of Human 
Rights ("ECHR") addressed five methods used by the United Kingdom to interrogate inei;nbers · 
of the Irish Republican.Anny: requiring detainees to .remain for several ·hours ~·spteadeagled 
·against the wall, with their fingers put high. above the head against tjie wall, the legs spread. apart 
and the feet ba~k, causing the_m to .stand Oli their foes with the weight of the body ·mainly Oil the 
fingers"; covering the detainee•s head with a dark hood throughout the interrogation; expos~ng 
:the detainee to a continuous loud and hissing noise for a proionge<f period; depriving the detainee 
of sleep; and "subjecting the detaineeO to.a reduced diet during their· stay" at the detention 
facility. Id at 1196:. The ECHR.:did ~otiridicate the ~ength of the periods of sleep deprivation or 
t,he extent to whi~h the detitinee's diets w.ere modified. Id at.11104_ The ECHR held that; "in 
combination,"these ieehniques ~ere "~nhuman and degrading treatment," in part.because they . 
"arous[ ed in the detainees] feelings of fear, anguish, and .infeij9tity. capable of humiliating and 
debasing them-and possibly br~ng their physical or moral resiStance." .ld.·at ir 167. 

The CIA does not propose to use all of the techniques that the ECHR addressed. With 
_ · regard to the two techniques potentially in common-extended sleep·depriva~ion and dietary . 
:: manipulatio~the ECHR did not. ezj>ressly consider or make any ~~ngs as to .any.safeguards 

- that accompanied the United KU,.gdom' s interrogation techniques. A V~ied Kingdom report, 
· · . · released separately from the ECHR litigatiQ~ indicated that British official~ in 1972 had · 

· -· · recoriunended :~ditiorial safeguar:ds for the _sleep deprivation·techniques such as the presence of 
and moriitoring by a pliysician similar to. procedures thaf are now part of the CIA progtam .. See 
.infra· at 72-75. TheECHR decision, however, reviewed those interr0gation teelmiques-befo~e · 
Su:ch reciQmmendatio~s were implemented; and:tlierefore, there ii; some· evidenee that the · · · . 

. . .. tec~iques considered. by the ECHR were not accoihpanioo by pr!lcedures and ~eguards siinilar 
. . . . . '.to those that will be applied iii the c~ program. 

{b){1) . 

More importantly, ·the ~GER-made rio. inquiry: iiito lYhether any governmental interest 
.. ·might hav~ reasomibly justified the conduct ·at ~ssu¢ in that case-:--~ch is the· legal -stan~d .that 
: the_DTA requires. ~n evaiuating,th·e CIA' s propaseq interrogation tec~ques: The .lack of mich an. 
~qlliry reflects the fact that the ECHR':s"clefinition of ccinhuman and degrading treatment,, b~ 
littl~ rese~bl~~ to. the U.S: ootJStitutjonal p~ciples.incorporat~ und~ $,e DTA. The ECHR 

. has· demonsirated--this gulf ~ot only ~·the Ireland ~se itSett: but also· i.ri other ECHltdecisions· 
-~reveal _an :expansive. ·u~der.stan~ing of the. ooncept thatg?~. far:beyon~. how courts• iri the 

too29s 
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United States have interpreted our Constitution. For example, the ECHR has held that the so
called .. death row effect"-the years of delay between the imposi~ion of a death sentence and its 

·.execution arising from the petitioner's pursuit ofhis judicial remedies-·. itself constitutes : . 
·«inhuman or degrading treatment or punishment." See Soering v. United States, 11.Eur. Ct. H.R.· 
439 (1989): The Supreme Court, by contrast. has routinely refused to entertain such claims, and 
lower. fede~l courts have not found them-to have merit. ·See, e.g., Lackey v. Texas, 514 U.S. 
_I 04 5 -Cl.995} (denying certiorari to review a· decision rejecting such a claim over a dissent by 
Justiee Ste've~);Allen v; Omoski, 43!) F.3d 946, 959"(9thCir. 2-006) (The petitioner "cannot 

· ·credibly argl.le that the evolving standards of dec~ncy that mark the pr9gress of a ma~ming . 
·. society, as evidenced by the decisions of state and federal courts, are m0ving toward recognition-
. ·Of the validity of La.ckey claims."). The ECHR also h.aS read the European Convention to grant 
·that court authority to scrutinize prison conditions. For example, the ECHR has ·concluded th_arit-
is inhuman and degrading to confine t:Wo persons to one· cell with only -one exposed toilet 

·between them. Melnik v. Ukraine, ECHR. 722286/01. (2006). ~id such expansive decisions, 
· the ECHR might.well regard the proposed enhanced interrogation techlliques, or even the 
. exi~en~e of the CIA interrogation program itself, to constiwte "crue~ inhu.man, or degrading" 
treatment under the standard_s incorporated in the European Convention. · yet we do not regard 
the ECHJ;t's int~rpretation ofits own European Convention human.rights standards to constitute 
p'etsuasive evidence as to whether the CIA techniques in question here would violate the Fifth 
Amendment, and thus the DTA · 

· The Supreme Court oflsrael"s review of interrogation techniques in Public Committee · 
Against Torture v~ !Srael, HCJ-S I 00/94 (1999)~ similarly turned upon foreign legal issues not 

) .. _ . . relevant here. There, the Israeli court held that Israel, s General ·security Service ("GSS") was . 
·not leg~ly authorized ·to .employ certain interrogation metho~s Witji persons susp_ected. of terrorist 
·:activity:-lncJuding shaking th~ torso.of the detiririee, depriving the dt?tai_riee of sleep, and forcing 
the d_etainee to-re~a.iidµ a variety Qf stress positions. The cqurt reac~ed that coriclusio~ 
howeve~, because it found ~at the GS.Sonly.had tlie authoncy to engage in inteJ!ogations 

. specifically authorized by- Israeli dpmestic statute and that, under the then "existi~g state. oflaw," 
.. ·· : . id. at 36, the GSS was "subject ~o the same restriction$ .applicable" to ·~the ordinary -poliqe · · 

· ·· · · ".investigator/' id. at29. See id ("There is no statute that grants G-ss· inve~gators-special 

·.· 

.. · ...... interrogating powers that aie·different or more sigrufica,nt than those granted tlie poll~ 
. ·investigator."). Under that law, ·the GSS w~·:pennitted on(v. t-o ."'.examine orally any persons . 

·. · supposed "to:pe acquainted with the faCts .and· circtimstances -~f anY. otre~e.'" and to reduce their 
· respons~ ~o wt-iting, -~d thus the statUte did ti.et perm1t the "physi~ meam~" of interrogation · 
:undertaken 9y the GSS. Id. ·at 19 (citing the]sraeli Criminal Pr~uie Statµte Art. 2(1)) 

· {eII,lphasis added). At the saine time, the Israeli court specifi~y held op.en whether the 
.. ·1e~slature coul~ authorlZe·such t~hniques by statute, id at 35:36, and determined-that ii was.not 

· .. appropriate in that case to oonsider special interrogation ·rpethods that mighi be -at:ithoijzed when 
nece8sary to ·save b,uman life, ;£at 32.3.2 . . : . . . . . . . . 

·' 

. . · : ... - · .. ·. · 32 The hraeli ee;µrt~gniz¢d that Israel Jiad Undertik~· ~ ~ ·obllgation to~ from ~el,~ 
. . or ~e~treatnient,:Public Coinlltittie Agai~ T(!rture. HCJ 5 IQ0/94 at 23, but the:co~ ~c3lly·~ded 

: , . : : · i~ .hoIClirig not in its inteipxetation. of any treaty. but in IsraeJ.i statut0ry law. · hideCd. the c:Qrirt reoo~ 1fiat. the 
· · · · ·. . legisbture could ~grarit{] GSS inveStlgatOrs the authority to·apply. phySical f~rce··d\uing· the ~gatlmi 9f sfispects . 

~,\J .· · ··.Suspected of involVemeiit in hostjle teitorist 8cti".i.tie5, .. fd at·l5; provided ~nly that the·.Jaw ~[s] the values of 

. ·;" tb){1•(c--·: ·:m -- .... ·--.~ . u :·. 'MP MfMfi'f~ f1 fiF•! 
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As we ~ave ·explained ·above in finding particular U.S. Supreme Court decisions to be 
distingliishable, it is not the law in the United States that interrogations performed by intelligence· · 
officers for the purpose proposed by ~e CIA are subject to the same iuleS a.S '"regular poHce 
interrogation[sj.:• Id at 29. Thus, the Israeli court addressed a fundamentally different question 
that sheds little light on the inquiry before us. Wh~e ·the Israeli GSS lacked any special statutory . 
. authority with respect to interrogati0ns,.the CIA is expressly authorized by statute to "collect 
intelligence through human sources and· any qther appr9pnate means" and is ·expressly. . 

·distinguished.from domestic law enforcement authorities. 50 U.S.C. §. 403-4a(d)(1). Indeed, 
.beyond the CIA,.s general statutory.authority to.collect human intelligence, the Military 
Commissions A~ itself wa.S enacted· specifically to pemiit the CIA interrogation program to. go 
forward. See infra at-43-:44; Thlis, while the Israeli court rested its 1999 decision on the 
Jegislature's·failure to grant the GSS anything other tlian.ordinary.police-aµthority,_ we face.a 
--CIA.interrogation program clearly authorized and·jus~ed by legisfative_au:thority separate from 

· and beyond those ~pplicable to ·ordinary law enforcement investigations. And.the· Israeli 
· Supreme Couit itself subsequently recognized the profound d:iffere~ces .between the legal ·. 
:·standards that govern domestic law enforcemenfand those that govern ~ed conflict with. 

·. terrorist organizations .. Compare Public Commiite.e_Against Torture v. Jsrael (1999) (stating tliat 
"there is no room for balancing,. under Israeli dom~c- law). with Public (:onimittee Against 
Iorture in /Srael. v. The <;overrunent of Israel, HCJ 769/0';. (Dee. "I 1, 2005), if 22 (holding that 
under the law of armed conflict applicable to a conflict against a. terrorist .organization,. "human 

. . . rights are prot~ed ... but ~otto their full soope" and emph~izing that such.rights must be 
· . _"balance[dj'~ .against "military· needs"). · ·. · · · 

· } ·Survival, £vasion, Res(stimce, and Escape f'SERE")" Tr.clining.- As we noted.at th~ 
. · · 01:11Set, v~ati~ns. of each of.the proposed techniqu~ have been used before by _the United· S~es, 

' · · providing some evidence that they are. in some cb;ct.imstances, · consi'stent with executive 
. . . · tradition and practice .. Each.6f the CIA~s. enhanced interrogation teclmiques has beeri adapted · 

. . ·_from military-SERE traiiiing.· where teeluµques very mµch like these have long been u~ on our 
· . ·. . . . . own troops.· Individuals undergoing SERE-trafuing are obv.iously in a very different situation 

::&om.detainees undergoing .futerrogation; SERE :uainees kn~YI that the treatment.they ar~ 
expefiencing is· part of~ training· pro~ that it ·will: last only a ~hort- time, an5J that ·they Will not 
be significantly harmed by the.~aining. . · · · · · 

. •. 
. .. •' 

. . · We do not wish to:understate. the importance of these. differe~ce8. or the grayity. of the 
psychoIQg}caI .triminathat ~Y acce'nipany the.re~tfye uncertainty faced by the·ctA,1_s detainees . 

·:0n. the other band~ #le interrogation prog(am we .ronsider here- relies on teChmq\les that have . 
~een:deemed safe.-enough to ·use in tlie trairiing of.our own troops. We~~ at least· one 
oo~clu.~io~r from _the existence of .SERE traiilµig-:-lJSe of the Ujchniques involved in the CIA' s 
interrogation pr9~ (or at least the siinilar t~qµes :from :which these have been a4apted). 

_.- . . . cannot be consider~ to b~ categorj~lly in®p.sistent wi~ ~tiOnal executive behavior' and 
. ~ ·: . .. . ~eoiitemporary practiee" ~dl¢Ss of.context. . .. . . . .• . . . 

. . :. . ·. . . .. 

·-.: · ·>:_'·: · ·. tlie~of~is··~~r~propei-~~-f~ihe~.·s·h1Jertl'J-toari~~~efdian: .. · ·· 
·. . .required. .. id.·. 37. . . . ... 

. . )....... . . . . ·~ 

;· .. : : -{~)c1:Y_· __ ~---:---=---.--'---_-_:_: _____ -:---:~--~ J18r --~T~ f•tt8ii~NJ · .. 
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· The Enactment of the Mllitary Commissions Act. Finally, "in CQnsidering ·"contemporary 
practice" and the .. Standar~s of.blame generally applied to them," we consider the context of the 

· recent debat~ over the Military Commissions Act, including the views of legislators who have 
_been briefed on the CIA program. In Public Committee.Against.Torture, HCJ 5100/94, the 
Israeli Supre~e Court obsei-Yed that in a democracy; it was for the political. branches, and not the 
courts,"to strike the_appropnate balance betWeen security imperatives and hunianitariaµ .· 
standards, and it invited the Israeli legislature to enact a statute specifically delimiting the · · 
security.service's authority "'to apply physical force during tlie interrogation of susp.ects 

: ·.ruspect~ ofinv.olvement i~ hostilet~orist activiti~~-·: id _at ~5 .. _In ~e Uni~ed St~s •. ~ongr~s. 
:m fact enacted such a statute, respondmg to the President's mv1tat1on by passmg the Mihtary 
Commissions Act to allow the CIA interrogation program to go forward. While the isolated 
stat~ments of particular legislators are not dispositive ~ to whether spec~c interrogation 
tec~ques would shock the conscience under the D~A, we pi:-opetly may consider the Military 

. Commissions Act, taken as a whole, in coming to an understanding of"contemporary practice, 
and.-ofthe standards of blame ·geneI"a;lly appl.ied to them," and what America.nS; through their_ 
_repre8entatives in Congress, ·generally deem to be acceptable conduct by th~ executive officials· 

. · .. ·charged with ensuring the ~tional security. Lewis. 523.U;S. at 847 n.8; cf Roper., 543 U.S. 551 
· (2005) (finding the passage and repeal of state laws to be relevant to contemporary stand~ds · 
·under the Eighth Amendment); Atkins, 536 U.S. 304 .(same). · · 

.. 
. The President inaugurated the .political debate over what would become the Military 

Commissions Act.in his speech on Sep~ember.6, 2006, wher~in he announced to the American· · 
people· the existenee bf the-CIA program, the· nature _of the al Qaeda detainees" who had been 

) ·. . interrogat~. and.the need-fur new legislatlon to.allow the program to "go forward" in the wake 
·of Hamdan. As the President.later explained: "When I proposed .this legislation, I explained that 

· I woµld have one test for the bill Congress produced:· Will it allow .the ·CIA prQgram. to 
oontfuue? This bill meets.that test" RemarkS of the.President Upon Signing·theMilitacy·. 

_: ~mmi~sion: Act of2006> East Room, White House (Oct. i 7, 2006). Sent;itors crucial to its . 
. . · -.p~e agreed.that the Statu_te must _be st,IVctured to pemnt the CIA's.program to.continue. See. 

· · · · · .. · .. 1s2·eong._Rec. Sl0354--02, Sl-0393 (Sept. 28, 2006) (statemeni:ofSeii. ~)"("Should~ 
.•.. : .. · · . hav~ a CIA pro~ cla.Ssified in nature that w9U1d allow techniques nC?t in the Amiy Field 

.. · . · . , . :· · -~to .get good intelligence from high value·iafgets? The answer .from my point of view ~s . 
.- . . - -: .- y~. ~e should.");· '4- ai-S 104{4 (Statement ofSen: McCai.n) ("[M]y ~lleagues; ·have.no . 

. •. ·= _ . · · · doubt~s legiSlation ~-allow tile CIA ·to contiµue ·interrogating p~oners within the 
,. · · . ···boun~aries established in·the."bill.").:"l.tep~esentati~e DunemrHunter, the lead~g.sponso( of~e . 

. , . - ·: · ~ill in th:e Hous~. similarly descri.~ed the Iegisl~o~.as·"Ieav[ing.J the ~ecisious as to the m~ods · · 
: · of i~terrogati~n: t~ the President and ti:> tlie intellj.gence professi0nal$ at the CIA. so~ they· may 

· · · · ;ca.fry forward this vital program that, as the P~deiit explained, serves to gather the .criqcal . . 
inteJlig~ee. neCeSsary to -P~ the country from another. catast;ropbic t~rrorlst atQlCk." -152 -. 
·Cong. Ree. H1938 (Sept."29/l-006). The Act clarified ~e War Crimes Act and provid~.a 

. . eomprehem~ive framework·.{or .interpreting t;b.e Geneva Conv.Cntions· S9 that the CIA pn)gnµn 
.. :might go forwm:d.~er Hamdar{ . . · · . · . · : · _· ·· ·_ . . 

.. :· .. · · . . ·-:~ .. Th~ Mfiltaly cO~issiojis A~ iq ~ ~ did not prQhlb~t·or lice~se s~fic ~ .. : . . . . 
. . . . . . ~terrogation"tec~ques. ·~discussed above;Mem.bers·ofCongress 9n·both si~es ofth~·debate. · 

:.".,_ .. f) .· · · .. ~· ·.-e;cpres~.eci Vt_i~el! different vie~s·~ to.the sp~ifi~ int~~oga6on tethni~es that might or'~t- . 

: ·~J~~iirJ~,~:~nmmn iTQi:Eo/-1 . . jtHWQR;. ·.· . l00299 
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. . not be ·permitted under _the statute. See supra at n.13. Nonetheless, you have informed us that 
prior to passage of the Militar}' Commissions Act, several· Members of Congress, including the 

_ full m~mberships of ihe Hou8e and Senate Intellig~ce Committees ~d Senator McCain, were 
.. briefed by General Micha~l Hayden, Director of the CIA, on the six techniqu~ that we di.scuss 
her~in anq that, General Hayden explained, would likely be necess3.ry to the CIA detention and 
interrogation program should the legislation be ena,ct:ed. In thoSe classified and private 
oonversations, none of the M~~bers e~ressed the view that the CIA.interrogation program 
should be stepped, or that-the t~hniques at issue were .inappropriate. Many of those Members 

_.thereafter ~ere critical in-ensuring the pa&sage. of the legislation, .making clear through their · 
··pub~ic statements and through their votes~that they believed that a CIA: program along the lines· 

· .:Genera.I° Hayden described. could ~d. should continue. · . · · · · · 

Beyond those-with specific-knowledge of~e classified details efthe pr~gram, all of the· 
Members who engaged in the Iegislativ:e debat~-were aware of ~~ia reports-some accurate, 
some not~escribing the CIA interi"Qgation program. Those media reports suggested that the. 
i{,Jnited s~ had used techniques including, and in some cases exceeding; thC? coercive~ess of . 
the.six techniques proposed here.· The President's request that Congres~ pefmit the CIA program 
to "go forward," and _the carefully neg9tiated pro~sions 9f $e bi~l. clearly presented Congress 

·with the question whet)ier the.United State$ should operate a ·classified interrogation·pro.gram.; 
limited'to Jllgh value.detamees, .employing techpiques that exceeded those ~pl_oyed by.ordinary 
law enforcement officers ·and the United States military, but that remain~ lawfbl under the 8nti
tortUre statute and the War Crim~ Act~ Th~e ~··be little doubt that the subsequent passage ·of 
ihe statute reflected ari endorsement by both the Preside~t ~d Congress of the political b~ches' -
s~ared vi~w that the CIA interrogation progra!n was:consistent with contemporary practice, ana 

. therefore did not shock the conscience. We do not ~egai-d this p~litical endorseinent.ofthe CIA 
interrog~on prograin to be conclusive·on the constitutional question, but we do ·find ~t the 

. pa8sage. of.this legislation provides a. relevant measure of contemporary standards. 
. . . -

* . * * 

.· ... ; . . .· . Th~ substantjve due "process· analysis~ as always, musi"remain hlghly sensitive to con~ . 
. · . · -We·do not r~ard any one of the oontextntiscussed hei:e,.on its o~ t<>"answer the critjcai . 

· · . · queStion: · What interrogation techniques are petmis~ble for use·bytrahied ·profeSsionals of tli~ 
. . ·,<;lA in. se"ekirlg to prot:~ the Nation ih>m.foiei!P.1 ~who operate through a ~se and . 
· . ·sea-et i,nterilationalnetWeik of cells.dedjcated.!Q. iauiiching catastrop~c ~rist atta~·on the·. · 
·. -Vnited States and its citizeµS ancJ allies"? Nonethel_ess, we:read the:<;<>nstitUtional·traaitioQ 
· reflected in tlie OTA tc>· permit the Unit~ States tO employ a riarrowly drawn, extensively 
·monitored, and carefully .safeguarded U.Iterrogation program for hi~ value teriorlstS _that uses 

_ ~ced technigu~ that ~o not hitlict significant o.r lasting.pby~ical or mental harm.· . 
. . . . .· .. . . . . 

J>. . .. 
~ . ·. . . · .. ~plyi~ th~ l~al .staiidar~s ~the s~pi~posed ~bmques u~ed ~cilvid~aiI; and in . 
.. . >. .:·. · ·~mbinati~n, -we ~~<!lude that these t~ques are ~ent ~the Dl'A: . . · . _ 

. . .·. . .· .. . .. ' . 
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. Dietary Manipulation. The CIA limits the use of dietary manipulation .to ensure that 
. detainees subject tq it suffer no adverse health effects. The CIA's rule5 ensure that the detainee 

. receives I 000 kCal per day as ari absolute minimum, a -level that_ is equivalent to a wide range of 
· .commercial weight loss programs. Medical personnel closely monitor the detainee during the 
· application of thi~ tectµJ.iqtie, _and the teehnique is temlinated at the prompting of m~dical 

personnel or if the detainee loses more than ten percent of his body weight. While the diet may 
. · be ~nappealing, it expose8 the detainee to no appreciable risk of physical harm .. We understand · 

. from the CIA that this teehnique has proven effective, especially with detainees who have a 
particular appreciation for food .. In light of these safeguards and thetechn:iqu.e's.effectiveness, 
-~e CIA' s use of ~s technique does not vio1ate the DTA 

· .Corrective Techniques_. Each of the four proposed "corrective techniques" involves some 
physical contact·between the interrogator and the detainee. These corrective techniques are of 
two types. First, there are two "holds." With the fa~ial hold, the interrogator places his palms on 

~ : either side of the detainee' s face. in a manner careful to avoid any co~tact with eyes. With the . 
at,f:ention_gra,sp, the interrogator grasps the detainee by the collar and draws him to the . 
-interr~gator in order to regain the· detaiQee' s attention, while using a collar ~r towel around the 
back ofthedetainee's nee~ to avoid whiplash. These two techniques inflict no appreciable pain 
on the detainee and are directed wholly at refocusing the detainee on the"interrogatlon and 

.. frustrating a detairiee's efforts to ignore the interrogation. Th~s. the _described techniques do not 

. violat~ the .requirements of substantive due process. · 

:. · _ Second, tb:e CIA proposes to use two "slaps.'1 In the abdominal .slap, the interrogator inay 
· . begin With his ·hands no farther than 18 inches away from the detainee·~.abdomen and may strike 
· the deUtj.nee in an area ofcomparatively little sensitivity between the waist and the sternum. 
. The facial sla.p involves a ti-ained interrogator's striking the detainee' s·.cheek with· bis hand. Like 

. · · . :the holds, the slap~ ate primarily psycholqgical techniques to .make the detainee uneornfortable; . 
. they. are not i~~ended, and may not be uied, to extract information rrom detainees .by force or 

: . · physic&! ooercion. · · · ·· · · 

. There is no qtieSt;ion; however, ~t the slaps may- momentarily _inflict-some pain. But 
· · -. :· , ·. · ·. · careful safegtµU"ds e~e µiat no significant pain would occur ... With th~ facial slap,. the · . · 

· .... -· ·.: .· .- · . :interrogator must not wear any tjngs,, and must Strike ,the d~ee in the area between :tfie tip of 
. .:· .. · . ··.-the ch.in and tl).e corresp_ondirig e&i:Iot>e to avoid any oontact wi~ sensitive,~eas .. The ·. · 
.. :"°. ; . -. . interrogator may not use a fiSt, but-instead mu·~ il_se an ·open hand and strike the detainee. onlY. 

·.' . with -his open _fin~er~. not with his palm ... With the ~:d~niinal -slap, the i~terrogator a:Iso may not · 
·· u_se _a fist, may not wear jewelry, and may strike ·only between the st~um and th~ navel. The 

. ·. - · interrogator is -required to maintain a·short distance between himself and the detaineeto·prevent · 
. . ,_ a blow ~fsi8nificant force. Undoubtedly, a:single application._ of eithet_ofth~e techniques 

· ·.· ; · pr~ents a queStloQ. -different from their repeated.use. We understand, however, that jnterr~gators 
· ·. : ·. ·. · · · .wfil riot apply these. slaps ~th ·an intensity, or a .frequency, that will cause Significant physical 
: >:·_ .... ·. ·. pain·odnjwj. :Our·oonclus~oµ that J;hese tecJ.m!qµes do no~ sho~~ the cc>~ien~ doe~ not ~ean · 
_. , . · · - : :that:interrogators may punch, beat, or otherwiseph~ically abuse detainees in an effort to extract 
: :- ·.·. ·. . · . _· ·. . . -.~f!llation. :To ·the contrary, th~ reSu1t that we read!" here i~ ~xpr~s8ly Iimi!Ccl to t;he u~e or far . 

·.- · ·: · .. ·more· li~ted slap ~ech1Jique8· that .have carefully- been-designe<l t9. affect_ detainees · 
. . ·. : . . . - . . . . . 

. .":-.:.;/ . : · ... •.1~iirr~~tS:~~~ m n ••• • • , ·Tef .!l!!e!ttJf ~'o--~--c---~-_Jr'' f8Pii\if l.00301 
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psych_ologically, without harming .them physically. Slaps or other fonns of physical contact that 
go beyond those described may raise different and serious question8 'under the DT A 

. Monitoring by medical personnel is also important. Medical personnel·observe the 
·administration of any slap, and -should a. detainee suffer significant or unexpected pain or harm, 
the technique would be discontinued. In this context, the very limited risk of harm associated 
~~~~~~~~~~~ . 

~tended Sleep Deprivation.· Of the techniques .addressed. in this memorandum, extended· 
sleep deprivatjon again, as under the War Crimes Act, reql:Jires the most extended anaiysis. · 

. Nonetheless, after reviewing mediOOI .literature, the observations of CIA medicru staff in the 
app.licatiOii. of the technique, and the detailed procedures and safeguards that CIA interrogators 
and medical staff must follow in applying the teehnique and monitoring its application, we 
conclude that .the CIA' s proposed .use of eXt~nded sleep deprivation would not impose harm 

.. unjustifiable-by a governmental interest and thus would not shock th~ conscience. 

The scope of this technique is limited: The detainee would be subjected to no more than 
96 hours of continuous sleep deprivation, absent speeific additional appr~val, ·including legal 

· approval from this Office.and approval fro~ the Director of the CIA; the detainee would be 
· · allo".V'ed an ·opportunity for eight hours of uninterrupted sieep following the application of the . 

technique; and he would be .subjected to no more than a total of 180 hours of th~ sleep, 
. deprivation technique in one 30-4ay period.· Notably. humans have been kept continuously · 
awake in ex~ssof2~o hours in medical stildies. There aie m~ical studies suggesting that' sleep 
deprivation has few measurable physical effects. See, e.g.,. Whjl We Sleep: The Functions of 

· .Sleep in Humans and Other Mammals 23-24 (1998)~ To be sure, the relev~ce ~fthese medical 
studies is limited. These studies have been conducted under circumstances very dissimilar to 
those at·issue.here. Medical subj~cts are in a relaxed enViromnent and at relative liberty to do 

: . whatever keeps their "interest. The CIA detainees, by contrast, -are undoubtedly under duress, and 
their ·freedom of movement and activities ar~ extremely limited. CIA _medical personnel, 
liowever, liave confirmed that these limited physical effects are not significantly.aggravated.in 
·the unique environment df a CIA interrogmon. · 

· . . AB d:escribed abov~. the CIA's method. of keeping. detSmees awak:~ntlnuous 
. Stahdirig~ cause edema, or ~ellin.g· in the low~r legs and feet. '.Maintaining the standing. 

: =position .for-as many <is. four days would be extremely unpleasan~ .and uri<:ler s0me circum.stances, 
: painful, .although edema and mtl$Cle fatigue subsi~e quickly When. the detaifl:~ is permitted to sit 
. or'to recline. 33 . . . . . . . . . .. . . 

•33 . We miderstmdthat during tho use of the prOpooed ~ended sleep 'depriyatlon t~que. fue d~ee 
. . . . . · W<?uld often Wear.a disposable und~ent d~gned for adultS suff~ring from, ~"continence. The undergarmCD! 

.' · . · : . .· . W<>Qld be used tQ avoid th~ neeid regu]arly to· unshackle the·c:tetainee foi: use of the·toilet. and wi>uld ~ ~~ 

. .'. . . .. checked to avoid skiii initation 'or unll~ discomfort The proposed. use of the lllldetgannent is justified not . 
.' . · · . · · · : just for _sanitmy reasons, but alSo tQ pytect both the.det!fuee aiid·the inte:rroga.tms from unn~ and potentially 

. .. . .. . ~ei-ous phjrsiCal contact. We·also ~derstand that the detainee wouid wear additional'dothfug, such as~ pair of .. 
. · shorts. over the undergarment: d~ applicati'?n-Of ~technique. · · · · · 

._ ::~·: :-::_!._ __ -- ·_._ 
tb )( 1) . ::· -_- -~------ . . .. J . 
·cb)(3) N~tse~Act -----.-.------~-::---_ --~9J!-sBn·J.1~ _______ __Jr•8~8~~:: · ·. 
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At the same time, however, the CIA employs·many safeguar9s to ensure that the detainee 
does. not endure significant pain or suffering. The detainee is not perm1tted to support his weight 

··by hanging from his wrists and thereby risking injury to himself Tiiis .precaution ensures that 
the detainee's legs are capable of functioning normally at all times-if the detainee cannot 

· support his own weight, administration. of the technique ends. In addition, the CIA' s medical 
·. · personnel monitor the detainee throughout the period of extended. sleep deprivation. They wilJ 

halt use of the technique should .they diagnose the detainee as experiencing hallucinations, other 
.abnorni.al psychological ·reactions, or Clinically significant diniinishment in cognitive 

· functioning. Medical personnel also will.monitor the detainee's vital signs to ensure that they 
stay within normal parameters. If medical personnel determine that the detainee devefops . . 

·. 

clinically significant edema or is experiencing significant physical pain for. any· reason, the 
technique either-is discontinued or other methods of keeping the detainee awake are used. These 
:accommodatkms are significant, because they highligbJ that the CIA uses extended sleep.· 
deprivation merely to weaken a deta.irtee's psychological resistance to interrogation by keeping 
him awake for longer thap. normal periods of time. . . . 

. . . . . 

·· : · Combined Effects. We do not evaluate these tec~niques in isolatioll. To determine · 
whether a course ofinterrogation "shocks the conscience," it is important to evaluate the effect 
·of the potential combined use of these techniques. See, e.g.,. Wiilil1ll!S v. United States, 341 U.S. 
97, ·.103 (1951) (evaluating a lhree-day course of interrogation techniques to determine whether a 
constitutional violation occurred). Previously, this Office has been· particularly concerned ~bout . 

. . I , , 

t.echniques that.may have a mutually reinforcing effeet ~ch that tb,e coµibination of techniques 
might increase the effect that·.each would impose on the detainee. <;ombined Use at 9-11. · 

. Specifi:~ly, ,medical studies provide some evidence that sleep deprivati_on may reduce tole~ce . 
to som~ forms of pain in some subjects.· See, e.g., B: Kundermann.et al., Sleep Deprivation 
Affects Thermal Pain Thresholds but not Somatosensory Thresholds in.Healtfry Volunteers,- 66 . 
. .Psychosomatic Med: 932 (2004) (finding a signifi~ant decrease in heat pain thresholds and same 
deerease in cold pam thresholds after one i;tlght with01._1t sl~ep ); .S.· Hakki Onen et al., .The Effects 
of Total Sleep Deprivation, Selective Sleep Interruption.and Sleep,Rec.ov~ry on Pain Toferctnce · 
Thresholds in He~ Subjects, IO J. Sleep Res~ch 35, ~1 (2001) (findi~g a statistically . 
significant _drop of~-9% in toleraQ.ce thresholds .(ormechan~cal:or pressilrei?ain ~er 40 hC?urs); 

· .. :id.: at ~5-36 (discussing other studies). Moreover,,subjec~-in these medical studies haye been 
· -.-observ:eid to i11crea.Se their ~nsumption of food dw;ing a peri9Q of sleep deprivation. See .Why 
· . . We Sieep at 3 8. A separate issile therefore ~uld. arise as the· sleep deprivation techniqlie may be . 

_used during_ a period of d_ietary· manipuiatioIL . 

Nonet4~le~s. ~~··aie satisfied that there ate safegtiards_ in. pla~ to prot~ _against any 
·sigllificant enhancement.of the effects of the technique8 ~f Issue wh~n used in combination with · 
sleep .~epriva~n Detajnees subject to dietarY marupulatio~ ~e closely monitored, and any 
"statistically significant weight ioss would result Ui cessation ot: ·at a minimum, the dietary . 
. ·manipulation ~hniqtie. Wlth regard t6 pain sensitivity,. none-o~the techniques at "issue here . 

. ·. invol:v~ such 8ubstaniial physical contact,." ox: would .be used With such tt~~ericy~ that sl~ 
_. deprivation woul~ aWavate ~e .pajn aSSO(fiated with _thes~· tec~qu~ to. a fo~ef. fhat.S~O~ the 

· · conscience: Mo~e-generally, we·hav~ been assured bytlie_C!J\~atthey wi~Ladjust a;rid monitor. 
the frequeI;lcy anq intensify of' tlte USe of other techiiiques dtiring. a periQd ·~f ~leep deprivati.oa 
Combined Use.at 16. <.· .. · : · · ... :·. · · ··. · · .. :· ~ · · . 

... · (b)(1) ~-- ... ·--c-' - .WP ~~T1 /1f~t:~!Mf.· 

-!". 
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_ In evaluatiirg these techniques, we also recoinize the -emotional ~tress that they may· 
impose upon the detainee. While we know the careful procedures, safeguards, and limitations 
under the CIA' s interrogation plan, the detainee would not. In the course of undergoing these 
techniques,· the detainee might fear that more severe treatment might follow, or that, for example, 
the sleep deprivation technique may· be continued indefinitely (even though, pursuant to CIA 
procedures, ~e technique would end within 96 hours). To the extent such fear and uncertainty 
may occur, however,. they would- bear a close relationship to the important government purpose 

_ of _obtaining information crucial to preventing a futUreterrorist attac~. · According to the· CIA, the 
belief of al Qaeda leaders that they will notbe harshly treated by the United States is the primary 
.obstacle to encouraging them to.disclose critical intelligence. Creating uncertainty over whether 
that assumption holds--while at the same time avoiding the infliction (or· even the threatened 

- -infliction; see supra at n.2 l) of any significant harm-is· a necessary part of the·:effectiveness of 
·these techni'ques and thus in this context does not amount to the arbitrary or_ egregious conduct 

· that the Due Process Clause would forbid. When used in combination and with the saf~guards 
described above, the techniques at issue here would not impose harm that constitutes "cruel, 
inhu~, or degrading treatment or ptJnishment" within the mei:ming ofthe'DTA. · 

IV. 

The. final issue yo~ have asked us to addre.$s is whether th~ CIA' s use- of the proposed 
· · interiogatfon techniques wculd be consistent with United· States treaty obligations under · 

.... Common Article 3 of the Geneva Convent,ions, to the extent those obligations are not 
enooinpassed _by the War Crimes Act.34 AI;_ we explain below, Common Article 3 does not 
disable the United States from employ~ng the:CIA's proposed interrogation techniques . 

34. 'Jlm>ugh operiltion of tlie Military .<_:;omntlssions A_ct, th~ Geneva. Conventions, outside the requirements 
~f the War ~rimes Act, c:oristitute a jUdicially unenforCeable treaty obligati~ of the Uiµted S~tes.. Under the 

· · NatiOJl?l ~ty Act of 1947, properly authorized c:QVert action programs need· oxily ~mply with the Constituti~n 
. : .-and the statutes of the-United States: See 50 U:S.C. § 413b(a)(5) (prolu"biting the auth~on of covert aCtions · 

. _ -"that would violate the Constitution or ~y statute of the Uni~ States;" without mentioning treaties): Nev~rtheless, 
:we understand J:hat_the CIA intends fur the program to comply With Common Article 3, and our analysis below is 

·. ,preinised on that policy d~oa . . . . . . . 
. : -

.: . · In ~ditioµ. we note that the MCA provides anoth~ mechanisnfwhereby the.President could .ensure that the. 
. . CIA·~gation program fully complies with. Common.Article 3-by ~erting·his pie-Hamdan conclusion tba't · · 

·: Coiiimon Articl~ 3 doc:S not apply to the armed conflict.against ai <la• SeCtiori.. 6(a)Q.) of the MCA provides the . 
: President with the authority io ·"iriterpret the meaning ;ind application of the· Qene.va Conventions~ through · - · 
. ~ecutive orders that "shall.be authoritative in the same manner as.other administiativ.e regU.lati9DS" (emphasis · 

: . added). By specifically inV9king admiIJiStrative law. 'the MGA provides the President with at least the same · · . · 
. authoritY to interpret the treaty as an. admfuistrative agency would~ to interpret a federal statute •. The Supreme 
. . ·eowt has held that ail adtniµistrative agency's teaSonabte ~on of a f~ statute is to be "given 

:·. ·, ro:iitrolling weighf' ·even if a court bas held in a prior caSe that another mterprdati911 was better tban the one. . 
.. .- c;ontafued in the agency regulation.· See Nat'/ Cable~ T.e.lecomtii. Ass'n.v. BrandXltrternet. &rv., 545 U.S .. 9.67. · 

.•. 980-986 (2~5): As the Gowt explain~_the"prloi judi~·co~on of a.statute tmmPs an agency co~on · · 
. . • .. · · otherwise entitled to Chevron defere~.<:e on!Y_·if $.e prior court·d~on liold,s· that its construction follows from t4e. · 

. ·. ·. · ~iguous«tenns of the.~~ Jhus leaves no room foi agency qiscretion." Id: at982. ·H~an diq not-hold .. 
.:.. . . · . that 9o~on ~cle 3 Wa.s uiiambiguous. . Ratlier, the ~heid only that the best int~retation of~ori -. 

)
. - . · · Af.'Ucle 3 was that it appli~ tQ an}r conflict that was not a ~Ii:flict betW¢n, states. The Court-did not~ .the fact 

..: ,_ " . : that the Presiderit had reached the op~te ooncltJS!Q~ in~ FebriJaIY 7, 2002_ord~, 311:d reduced tliat:vi~ ~o the 
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A. 

·' Common Article 3 has been described as a "Convention in miniature:' International 
Committee of the Red Cross, Jean Pictet, gen. ed., ID Commentaries on the Geneva Conventions 
at 34 (1960). It was intended to establish a set of minimi.im standards applicable to the treatment 
·of an detainees held in non..:international arm~d conflicts. 

. ) 

1. 

Our interpretation must begin "with the text of the treaty and the context in which the 
written words are used." Soctete Nationale Irulustrielle Aeropostiale v. United StatesDistrict 
Court, 482 U:S. -522, 534 (1987); EaStem Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991); see 

· als_q Vienna Convention on the Law of Treaties, May 23, 1969, 1144 U.N.T.S. Article 31(1) eA 
treatY. shall be interpreted in good faith in accordance. with the ordinary meaning to ·be given to 
the terms of the treaty in their context ai:id in light of its object arid purpose."); see also Ian . 

·.·.·'Brownlie, Principles of Public International Law 629 (1990) ('The language·ofth~ treaty niust 
. · )'.>e interpreted in light Qf the rules of general international law in force at the time of its 

·conclusion, and also in light of the ccintemporaneous meaning of the tenns.").35 Tlie foundation 
of Common A.rµ~le 3 is its overarching requirement that detainees "shall.in all circumstances be 
treated humanely, without any•adverse distincti<:>n based on raee, color, religion or fai~ sex, · 
b~: or wealth;· or any other similar criteria." This reqtiirement of humane.treatment is 

. 'supplemented and focused by the enumeration of four more. specific categories of acts that "are 
)ind shall remain. pro~bited at any time and i~ any place whatsoe~er ." Those forbidden acts are: 

(~).Violence to life and person, in particular murder of all. kinds, mutilatiQn, cruel 
treatment ~d torture; · 

.(b) Taking of hostages; 

· · . ~·erroneoliS" litigating position .Of the Solicitor General. See 1:26 S. Ct. .at 2795; id. at 2S~5-46 (fhom~s.l. · 
·: · disseiitin~ {~gnizing that tlie majoti1y did not address whether·the ~ wa.s ambiguous or deference was 

.. ·. ~prlate),. ' . . . . 
.. 

. . : ~ · · . ~u5e ihe MCA eXi>ressiY allows the President tc> interpxet the "awliaitioil" .of Co~on ~cle 3 by 
' , ~ecutiv.e order, he lawfully_ eorild reassert bis pre-Hamdan mtei-pretation of the treaty. While we need not fully 

. : explo~ the ~e h~n\ we bavC little doubt that .!!S.a_matter of text and history. the Presid~t.coµld reasonably find 
·.. thaf an ."armed conflict not of an int:ern3!ional ~cter. Occurring in tlie. tepito.IY of one of the l{igh Contra«tillg . · 

Parties" does not include an armed ronflict With an international terrorist organization occw:rlng aCro:ss teui.torial · 
boun~es. See, e.g .• Pictet;. ill Commentaries, at 34 ("Speaking generany., it. mu$t be recogriized that the conflicts · 

. referred tQ in A;rticle 3 are armed ooriflicts. with anned forces·on ei~ side engag¢ mhoSfilities. iD short. which 
: .. are in many res.pecis Similar to an international. war. but take plar:e_.within the confine$ of a single counlry. ") 
· (emphasis added). Theiefore. although we assume in light of HanU/(111 ~Common Article 3 applies to the ptisCnt 

. --C;o~ct, we note that tlie President ~1>ly could interpret Conim.Qn Article~ not tO apply by· an~~ order 
· ' : . : issuc~l"under th~ MCA.·· · · 

{00305 
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( c) Outrages upon person.al dignity, in particular, humiliating and degrading 
treatment; 

(d) The passing of sentences and the carrying out of executions without previous 
· · judgment pronounced by a regularly constituted court affording all the judi~ial 

"glia.fantees which are recognized as indispensable by civilized peoples .. 

· ' Of these proyisions, two have no applicatio~ here. The proposed CIA interrogation methods will 
. illvolve neitjier the "taking.ofhostages" nor the "passing of sentences-[ or] the Carrying out of 

executions." Thus, our analysis will focus on paragraphs l(a) and l(c), as well as Common · 
: Article J's introductory text. · · 

Where the text.does.not firmly resolve the applicati~n of Common Article 3 to the CIA's 
· · proposed interrogation practices,. Supreme Court precedent and th~ practices of this Office direct . 
· _us to several other interpretive ·aids. As with any treaty, Jhe negoti_ating record-also known as 

. -.. the travaux preparatoires--of the Geneva Conventions is relevant. See, e.g., Zicherman v. · 
· Kor:ean Air Lines Co., 516 U.S. 217, 226 (1996) (~'Becau.se a :treaty.-ratified by. the United States 
is i19t only the law or this land, but also an agreement among sovereign powers, we have 
.tr~ditionaily considered as 8ids to its interpretation the negotiating and drafting history (travaux 
preparatoires} and the· post-ratification understanding of the contracting parties."); see also 
·Vienna Convention-on the Law of Treaties Art. 32(a) (stating that "supplementary means of 
·interpretati.on, inclUding th~ preparatory work of the treaty,;, maybe appropriate wh~re the 

. ) .. _ · -~eaning of the text is "ambiguous or obscure"). With regard to the Geneva_ Conventions. an 
_additional, related tool is available: In 1960, staffmeinbers of the-International Committee of 
·the Red Cross, many·ofwho~ had assl.sted in drafting.the Conventions,.published Commentaries 
:Oii ea.Ch of'the Geneva Conventions, -under the general editor8hip of 1 ean PicteL. · S~e Jean Pictet, · 
_ -g~n. ed., Commentaries on the Geneva Corweniions (ICRC 196.0) (hereinafter, «Commentarie~'). 

· . .· These Commentaries provide sonie insight into the negotiating history, as well as a ~airly_ _ 
. .co~temporaneous· effort to .explain the ICRC.'·s views on the Conventions' proper interpretation. 

. · .:· The Supreme Court ·has found tlie Commentaries persua.Sive 1~ inteqm~ting the Geneva· · 
· . '_· · . ·conventions._ $ee Hqrndan v. Rumsfeld. 126 S .. Ct. 2749,.2796-98.& n.4~ (2006) (citiJ?.g_the 
. - :· · .. Commenlf!Ties ten times in"i_nterpreting CQmmon:Micle 3·to apply.to the armed·conflict-with al 

. · : · _. .:Qa~da and explaining that ·'[~]lio1:1gQ not binding law, the ~CRC Commentary]. is; as the parties 
· · · · . · ·recognize, relevant in interpreting the Genev~ .Conven,tions"). • · : · · .· .. .. . . . 

. _ _ In addition, -certairi mtemationai tribtinais have in recent yea:rs appli~ common Article 3 , · 
·. in war crunes prosecutions-the International- TribUJ18.l for the Fonner Yugoslavia ("ICTY") and-

.· ,~e International--~riminal T~bunal. for Rw~da-("rCTR."). Their de<?isions may have relevance . · 
· ., _· : _ : -~persuasive a':lthoricy .. See Vierina Conventi~n on the Law of Treaties Art . ._31(3-)(b) (stating 

.- . ·.-_ . . .... ~ "subsequ~nt pra(?fice· in application of the treaty" m~y be rel~~t to its in~erpretation): ~e 
. -- , · · :S:iip~eine-C~ourtnicently eX{>laine(fthat ihe inteipretati~n Qf a treaty·9y an international tnl>unal 

. . ·CJl~g~ ~th adjudi~ng di~putes .between signatorieS shouJ~ ~eqeive "respect~) 
:_- .. _ .. consider~~ii." Sanchez-Llamas v.-Oregon, l~ S. Ct 2669, 2Q83 (200~; see.also Breard-v.· . 

'. · · ·ol!eene~ 523 u:s. 3·11, 375 {1998) (p_er ctiri$,}.: The· Qenevi Conventio~ ~emselves do not · 
· .. _)" _': · :. charl?;e .either ICTY or ICTR with ·this duty~ iea~g ~~; ~ews ~th-sc>~ewhat less weight than 

·· ·so. 
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such a tribunal otherwise might have. We do, however. find several deeisions of the ICTY of 
use, and that our analysis aligns in many areas With the decisjons of these tribunals provides 
some comfort that we have accurately interpreted the treaty's terms~ 

Finally, we also recognize that the practic~s o.f other state parties in ·implementing
~ommon Article 3 (as opposed to the statements of officials from other .nations, unsupported by 
any concret~ circumstances and conduct) may serve as "a supplementary means of 
interpretation." See Vienna Convention onth~Law of Treaties Art. 31(3)(b). We have found 
only one country, the United Kingdom, to have engaged in a sustained effort to interpret 
Common Article J in a similar. context, and we discuss ihe .relevance of that example below ?6 

In addition, the Preparatory Committee for· the International Criminal Court established 
. under the Rome Statute has developed ·elements foi: crimes under Cemmon Article 3 that may be 

·tried before that·court, and.an acc0mpanying commentary, See. Knut I?ormann, Elements of · 
.Crimes under the Rome Statute of International Criminal Court: Sources and Commentary: 
{Cambridge 2002). The United States is not a party to the Rome Statute, see Letter from John R 
Bolt0n, Uridersecretary. of State, to U.N ~ecretary General Kofi Anan (May 6, 2002) 

. · (announcing intention of the United States not to become a party to the Ro.me Statute), but 
several partie8 to the Geneva Conventions are. Thus, whil'e the Rome Statute does not constitute · 
a legal obligation c;>f the United States, and its interpretation of the offenses is -n~tbinding. as a 
matter of law, the Statute provides evidence of how 9ther state parties View these offenses. Like 
f:he decisions ofintematio.nal tribunals, the general correspondence between the Rome Statute 

. _and our interpretation of Common Article 3 provides some confirmation of the correctness of the 
interpretation·~erein. 

2. 

In addition to the guidance provi<!-ed by these. traditio~al tools of treaty interpretatiQn, the 
Military Cominissions Act substantially assists our inquiry. · 

The-MCA amends the War Crimes Act to incl~de nine specific criminal offenses defining 
· · · : the grave .breaches of the Geneva Conventions, which we have :disctissed ·above. These 

·:amendments conStitute-authoritative statutory implementation of a treaty.37 ·AF. ~portant~ by 

·· ... · .. 
'· 

- - - . . . . . 

. ·36 The practi~ of ~y·other state parties in r<?SJ>O~ to civil conflicts aPPears to ~~ ~ly to . 
. Violate Common ArtiCie 3 without cqnducting any ~~tion. The. Government of Prance, for iµstance, 

·. repartedly instituted torture as an official practice in seeking to suppreS5 instJn:ection in the then-French territory of 
Algeria between 1954 and.1962 . . See. e.g.. ShivaEft.ekharl,France andtheAlgerian fVar: From a P~licyof 

· · _'Forgetting' to a Fr,amewi>rk of Accountability, 34 ColUUL Hum .. Rts. L. Rev. 413, 421-22 (2003): More recently, 
-.JW.Ssia ~rtedly ~in sustained v.iolations of Common Article 3 li1 d~witb. the interiial conflict ·in -

.· . '.Chechnya. We dO ~ot take such actions as a ·guide to th~ meaniDg of Common Article 3, and ~deed ~·of the 
. teported actions of these natiOnS·are condemnabl~.· But these examples do reinf~ the need: to distjnguish what 

. _. .· states say ·rrom what they in fact do when oonfronted with theiro~ natienaI secUtj.ty challe,:iges. 

. . . . . - 37 CoDgress ~ded-~ oo~~~~.~~xkfor discharging~ ob~gati6ns ~the bnited. sUites . 
.. -.under the _Geneva Coriventi~ and suCh-leiislanon properly influences our con$idion of the ~eva 
. <:;o~ntions. Congress regularly ena~ ICgislatiOIJ; inwl~enting our treaty obli~tions, ~that legislatio~ · · 

· ·; ·-~~:!)-, · provides definitions for undefined ~-~enBS or· QtlierwiSe specifies the d~estic legal ~ect of~ ~ti~. See, 

.:.··.·-{t,)d>'·--·-~-.-·-·-·-m ·,-~--- ---.-~·TM·.~l!C~.t~ ~1;~8fttt l0030.7 
· .'· · .. ··(b)(3) ~atSecAct · - · 
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Statutorily prohibiting certain spt".cific acts, the amendments allow our interpretation of Common 
Article 3 to focus on the matgiIJ.s of rel.atively less serious crinduct (i.e., conduct that falls short 
of a grave breach). Accordingly, we need not decide ihe outer limits of conduct permitted by 
certain provisions of Common Article 3, so long as we detennfu.e that the CIA's practices, 
limited as they a.re by cl~ statutory prohibitions and by the conditions and saf~guards applied 
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task, 
the War Crimes Act addresses five specific terms of Common Article.3" by nain&-''tori:ure," 
«cruel treatment,'~ "murder," "mutilation," and the "talcing ofhostag~s." ·Although the War 
Crimes Act does not by name mention ·the three ·remaining relevant terms-"Vi.olence to life and 
person,""''outrages upon personal dignity, in.particular, liumiliatmg and degrading treatment.," 
and the overarching requirement of "humane[]" treatment-the Act does address them in part by 
ideptifyi.Og and prohibiting four other "grave breaches" under Common Article 3. Three of these 
offenses-· performing bio)ogical experiments,.rape, f!.Ild s~X:ual assault or abuse, see 18 U.S.C. 
·§§ 244l(d)(l)(C), (G), (H)-involve reprehensible conduct that Common lµ:ticle 3 sur-ely 
prohibits. The.Act includes-another offense-intentionally-causing serious bodily i~jury-which 
may have ·been intended to address· the grave breach of ''willfully ca~sing great suffering or 

.. serious.injury to body or health," specified in Artic;le 130. This"grave prea~h is riot directly 
·linked to Common Article 3 by either its text, its drafting history, or the ICRC Commentaries; 
· nevertheless. the "serious bodily injury" offense in the War Crim~s ACt may substantially 
overlap With Common Article 3's prohibitions on "violence to life and person" and "outrages 
upon personal dignity." · 

··: . . 

.Congress· also stated in the MCAthat the amend~d "provisions of-[the War Crimes Act] 
fully satisfy.the obligation under Article 129 of the Third Geneva Convention forthe United . 
States"to provide effectiv~ penal sanctions for grave breaches.which lµ"e encompassed in 
common Article 3 in the context of an a.rri:ied conflict not of°an international character." MCA 
"§-6(~)(2) .. -This sUtt:utory ~onclusion suggests ~e view of Congress that the terms'"murder," 
"mUtilation," "cnie' treatment.~· "tortllre," and the "t~g of hostages" in Commaµ Article 3 are 
p:roperly interpreted to be cotenninous with the identically ·named offe~es in. the War Crimes 
Act. Article .130 of the Thjrd Geneva-Convention ezj>ressly States that two of these offenses
t~rture and murder (''willful killing" in Article 130}-aie grave breaches .. As explained below, 

.. 
. . 

. :,in'ternatiomi.I commentator8 and _tno~n~s heiieve th~t- a third offens~~l treatment-is 
. id.enti~ t0 the· grave breach of"inhuman·tr~ent" in Article' 130." to criminalize only a subset 

· _'.:of $ose acts·would not be ~nsi~tent yntli ~e o~ligation of~e l!nit~ States undf Arti~le_ 12? . 
· .of GPW, and Congr:ess believed it "fully .sat1sfI1ed]'~ that obligation In the MCA 3 . In any .event, 

. ···: . 
· · rio. _legisl~tive history indicates tha~ Congress believed the ~at. Crimes Act l~ft a gap in ¢c>verage 

. e.g., 9 U.RC. §§ 201.,zos. (addr~ th~ scope ~f the Conventi~~ on fhe Recognition.of Foreign Aibitral A~); 
· · . . 18 µ.s.c. § 1093 (nnplementing and dclinirig ten.us of the Convention-on the Prevention and Puni$hm~t of the ·. 
· · ·. · .·. Crime of Genocide); 17-'lJ.S.C. § 116(a)(d,efining termS of the Converi.tion for.the P.rot_ectiOii·ofLiterary_and Artistic 

: Wm':ks); 18 U.S.C. § 2?39C (detiningtenns oftheJnn:mational Conventioiiforthe SuppressionoftheFmancing<>f 
Terrorism); 2~ U.S.C. §.894(c) (interpretingtheUDitedStates-Canad;alncome~of 19~0). ·. · 

. . ·. . . . .. 
. ' : 38 We .need not ~efinitely resolve the question of cOngress's intention-as.~ the two other terins of Common . 

· · · ·. · · Article 3 defined iii the War"<inm~· Act-"mutilation" aiid the "takiilg.ofhostages~ -neither of which ·appealli . . 
. . . . : . exj>ressly ~Article 130-of.GPW. These offenses are not-iutplicated by the"proposed GIA in'terrogation m-ethods .. . . . . . . . . . . . . 

...... .· 
·.:-:- .. ,.. 
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·with respect to any ofits offenses that expressly address by name specific prohibitions in 
Co~on Artide 3. Combining Congress~sview in its implementing legislation with our own 
analysis of Common Article J's relevant terms, including the alignment of Congress's 
definitions With interpretations of international tribunals, we conclude below that Congress's 
view is correct ~d that it has in the War Crimes Act fully and correctly defined the terms at 

.issue, namely "torture" and "cruel trea~ent." 

3. 

Congress in the MCA also made clear, however, its view that the grave breaches defined 
in the ·War Crimes Act do not exhaust the obligations of the United States under Common 
Article 3. The Wai Crimes Act, as amended, states that "the definitions [in the War Crimes Act] 

. are intended only to define the gr:ave br~ches of Common Article 3 and not the {411 scope of the .. 
United States obiigations under that Article." ·18 U.S.C. § 244l(d)(5).· ·As to the rest, the Act 

. states that the President may "promulgate higher standards and administrative regulations for 
· .. violaticms of treaty obligations which are not grave breaches of the Geneva Conventions." 'MCA 
§ 6(a)(3)(A). . . . . . 

Our inquiry with respect to the residual meaning of Common Article 3 is therefor~ 
c0nfin~d to the three terms· not.expressly defined in the War Crimes Act-"vi9fonce to life or 
·person,'~ "outrages upon personal dignity," .and "humane" treatrrient-· to the ~xtent those terms 
have meaning be~ond what is covered by the four additional offenses under th.e War Crimes Act 

· .. described above. 9 The President, Members of Congress; and even Justices of the Supreme 
Court in Hamdan have recognized that these provisions are troµblingiy vague and that post hoc . 
int~reta~ons by ~ourts, international tribunals, or other state parties would be difficult to 

··.predict_ with an accepiable degree of certainty: See, e.g .• Address of the President, East Room, 
... WhiteHous~ (Sept. 6, 2006) ("The problem isthatthe8e [e.g.; 'outrages upon personal digriity, 
. in particular, h~liatmg and degrading freatmerit'] and other prqvisions of Common l,uti~le . 

Three are vagu~ and undefined, and -each could be interpreted in "different w~ys by. American.arid 
foreignjudges.~); 152'Cong. Rec. Sl0354-0~. $10412 (Sept. is. 2006) (Statement of Sen. · · 

: McCain) ("Obs~rv~ have commented that, though such '01,1trages (upon .. personal dignity]' are 
. : diffi~It to define precisely~ we·aJ,1 know.theµi when· we see them. However, neither I nor any 

. .Other i-espollSibie member of this body sho'uld ·want to prosecute and P<>tentially sentence to death.· 
~y individual for violating such a vague .st:andafd."); Hamdan, 126 S. Ct .. at 279~ ("Common. 
Article 3: obviously tol~rates a·great degree of flexibility in ·trying individuals captured during· 

· ·armed 09nflfot; its reqwrements ate general ones.''); id. at 2848 (Tho~s. J.,. dissenting) . · 
(characteriiing provisions ·in Common Article 3 as "vague"·and "nebuious"). · . . . . . . 

They were ~ot the first. tQ remark on this uneertainty. nor is tht:; ~n~i;tainty an _accident. 
_. .. · : · The ,Comme!ftaries eXplain that the Conventions'· .negotiators found it ~dmgerous to try:to go 

: . ; . . ...··into too much detail" and thus·~ought "flexible~· t~guagethat would keep up_with \lnforeseen. 
: . ·. · · . . ·_· :: .. " .circumstances. Pict~ ID ConJmei?ti:tries: at 39; see IV Commentaries. at 204-05 ('1b!eems 

. ,. ~ . . - . . . _. . 
·.·. 

. • . . !i9 As ~:ex:piain.below. Con~ ~riectly deflnect the content of ~in.µi~~ ·&tic~e. 3~s prohibitions on. · · 
. . . .crueltreatmeil.~ in the War Crimes Act's ''cruel and inhuman treatment". offense. See infra at part IV .B:Lb" · 

' .·,:::::)·. ·. . . : ~ .. . . . . . . . .. 

·. ·~ 

· c~. ·:.-.}~~gr~:~~~;~~t····· ·.: ... c ••• .... ,_T9I>-~-~~t~~------__,rf~liiJ»T_ . . l00.309 
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useless or even dangerous to attempt to make a list of "all the factors which make treatment 
'humane. "X se~ also 2A Final Record of Diplomatic Conferences of Geneva of 1949, at 248 . 
{"Mr. Maresca (Italy) thought that it gave greater force to a rule if he merely stated its · . 
fundamental principle without any comments; to enter into .too many" details could only limit its · 
scope."). · 

· The difficult task of applying these remaining terms is substantially assisted by two 
interpretive tools established .in United States practice as well as international law. The first of . 

· these turns to more developed. United States legal standards-similar to those set forth in 
Common Article 3-. to provide content to Common Articfo 3 • s otherwise general terms. This 
. approach is expressly recommended by Congress in ·the Military Gommissions Ac;;t, which 
. reaffirms the constitutional standards of treatment extended abroad and to. aliens by the Detainee 
Treatment Act. The MCA further pr9~ides that any yiolation ofthe constitutional standards in 
the Detainee Treatment Act in cpnnection with a Common Article 3 armed conflict constitutes a. 

~ Vio~~tion of Common Article 3. See MCA§ 6(a)(l). The MCA thus both. points us to pa,rticulat 
. .domestic law in applying common Article 3 and" leaves open the possibility-advanced by .many 

during the debate over the MCA-that compliance with the DTA .as well as the specific criminal 
·prohibitions in the War Crimes Aet would fully satisfy_ the obligations of the.United States·up.der 

. . Common Article 3. · 

. During the -legislative debate over the Military Co~issions Act, Secretary of State 
· Condole~ Rice expl~ned why the State Department believed that Conwess reasonably could . 

. ·declare that compliance with the DTA would satisfy United States obligations under Common 
. Article 3: · · · · 

In ~ case where the treaty's terms are inherently vague, it is· appropriate for a state 
to look to its own legal framewor.k, precedents,. concepts and nortiis in interpreting 

· these terms and carrying out its intemationalobligatfoas. . . . The proposed 
·. legislation would Str.e~en U.S. adher~nce to Common Article 3 of the Geneva 
·:·Conventions.~ecause it would-add i:neaningfu.l defihltion and clarifica#on to 

_. · -. vague terms il1the treati~s. · 

: . hi the depa,rtment's ~ew; there is n0t,"an_d s}l9itld· not .be, ~y inc0nsistenc}i viith 
. : .. resp~ _to the subStantiye _behavior that _is prohibited· in paragr~phs (a) and { c). of 

· · .. Sectjon _l of Common Article 3 and.the behaVior tha(is jirohib~¢ as "cruel, · · .-
irihu.~. or degradiflg trea.1pl~nt or. punj.shment, ~· ~·that phras"e is defined in the 
U.S. reservation to the: Convention Against Torture. thatsub~tive standard· 
was ·also utilized by Congress in the Detainee T~eatin~nt Act. -Thus it is· a · 

. .. ·: ... 
_reasonable, good (aith interpretation of Comm.on AJ:ticle-3 to state ... that the. 
· prohiQitio~ found in the D~nee Tr~tment Act of 2005 fully satjsfy the · . .. -·: :: 

· · - .- obligatio~ .of the-United States With respect to· the-standards .for:detent;ion and 
· . _. ·tre$ment ~lishect in thos~ paragraphs of Common ~cle 3. · · · · 

.. 
•. ..~ ....... 

· "--: __ ·.· .. -· -·. : ~ter fr~~ Secretaiy of State Condo!~ Ri,~e to the ,Ho~oiabie Johll W~ei. GJWrman of the.- · . · . ·. 
·_ · · . ·sen.at~Aririoo Servi~s·committ~(S~Pt- 14; 2006) ('1-Uce~Letter"). ·.Jn ellacting.the~CA, . · _ .. 

_ . . \ · Congress aid not specificatly dec~are that the satisfaction· of the DTA would satisf~(United States 
. ··:·'.·~~ ·.. . . . . . - . . .. 

(b)(1) .. ---_-·:'.-.-~-:· ... :: ____ .,·. ?8P &Ii- ptt8P8Nf .. 
(b)(3) N.atSecAct · 

54 
Salim v. Mitchell - United States Bates #000367 

08/31/2016
ACLU-RDI  p.54



..... 

(t5)-Crr--·---------<-~--------- · 
· (b )(3) NatSeyAct · 

...... 

/ 

obligations under Common AJ::tide· 3, but Congress iook measures to leave open such an 
·interpretive decision. In particular, section 6(a)(3) of the MCA expressly delegates to the 
President the authority to adopt such a .. reasonable, good faith interpretation of Common 

·Article 3," and section 6(a)(l) provides that the prohibition under the DTA is directly :relevant in 
i~terpreting the ·scope of United States obligations under Common Article 3. 

·. It is striking that Congress expressly provided that every violation of the DTA 
"constitutes [a] violation(] of c0mmon Article 3 of the Geneva Conventions prohibited by Unit~d· 
State$ law." MCA§ 6(a)(l). ~pecially in the context of the legislative debate that accompanied 
the passage of the Military Commissions Act, this statement suggests a belief that the traditional . 
constitutional standards incorporated into the DTA very closely track the humanitarian standards 

' of Common Article3. If the fit were loose, it would be difficult to foreclose the possibility tlutt 
. · some violations of the DTA would· not also be violations of Common Article 3, unless Congress 

were of the view. that Corhrnon Article 3 is- in _all cases more protective than the domestic · 
· constitutional provisions applicaple tO our own citizens .. 

. :The manner in wltjch Congress reaffirmed the Pre8ident's authority to interpret the 
Geneva Conventions, outside of.grave breaches, is consistent with the suggestion that the · 
Detainee Treatment and·War Crimes Acts are substantially congruent with the r~uirements of 

· Common Article 3. The Military Commissions Act, after identifying both the grave breaches set 
out-in the War Crimes Act and transgressions ofthe DTA as violations of Common Article 3, 
·staies that the President."may "propmlgate higher standards and administrative regulations for 
violations of treaty obligations.which are not grave breaches of the Geneva Conventions.'' 
~CA.§ 6(a)(3)(A) (emphasis added). The provision does not mention.the DTA: While the 
pro~fon indicates that there are violations of_Commori.Article 3 that are not grave breaches· 
co:vered by the War Crim.es Act, .it als<? implies that the DTA may address those additional 
violations, See aiso 18 µ.s.c. § 244i(d)(5), a8 amended by MCA§~ {~ating that "the 
definitions [in the War Crimes Act] aie intended only to define the grave breach~ of Common 
Article 3 and not the full scope of the United States obligations under that Article .. ). 

·. . . . In ~pplying the DTA's-standard ·of humane tr~ent to Common Article 3, Congre8s . 
· ·. ·. ·:: ·w~·acting in aCcordance with a practice gtourtded in the te~ arid history of tJle Gene~. : . 

. · . · · ·:Conventions. The Conventions themselves recognize that, apart from "grave breaches," the staie 
· · . parties have some flexi~ility ~Q c6nSult their QWil legal traditions in implementing and 

. · · diScliarging. their" treaty obligations, . Al~ough parties are obligated tq prolul>it grav.e breaches, 
. with "penal- sanctions;~ see GPW M. 129 ifif· I-2, tlie Conventions req~ire parties ·.''to riik:e · 
measure5 necessary for the suppression ofother breaches of.the Conyention[s];" id if 3. The · 
Cofti.!nenkzrfes also suggest such mi approach when they eX:plain that Commgn Article 3 was 

·. drafted. wit4 refeten~ to the._then.:.exiSting domesti~. laws-of stat~ parties:.-. It. "merely .d~mands · 
. . .· respect f9r certain rules, which were already r~gnized.as esse}ltial iJi all civilized Countries; and. 

. . ·:. ;. emboqied iri tJ:i~ natio~· legislation· of the States in que.stio_n." · ?ictet, ill c_ommentari~, at 36. · 
. ·_ -Not only was the United .States ~ong .the Conventio~· le~ding drafters, but -it Was then (as it is 

.. . . . · · now) among the leading constituuonai democracies.of.the world.: It is therefore manifestly.-. 
. · '... _: ·appropriate ~or ~e-United·S~es to consid~Jts o~ ~iistitlitionat-ti:aditioris-:-those rules . . . 

· , ''embodied-in.the national l®sJat{on" of the tJnited.-States-in deteti:niQ.ing the meaning ofilie 

----:.·----.·-· · :(b)(1T--:---- -- - -- .-
·. ·. ·· .(b )(3) N~t$ecAct ;ffilP~Nl 
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gen~ standards· embodied in Common Article 3. The DT A ineorporated constitutional 
·standards ·fyom our Nation·~ legal tradition that predate the adoptjon of the Geneva Conv~ntions. 

. . . . 

· .Indeed, the United States previously h~s looked to its own law to clarify ambiguous 
treaty terms in similar treaties. A leading example is now embodied in the OT A itself. Faced . 
with an otherwise undefined-and diffieult-to-apply obligation to refrain from "cruel, inhuman,.or
<;legra.ding treatment" in Article 16 of the CAT, Ute Senate turned to our Nation's constitutional · 
standards and:made clear in its advice-and consent thattlie obligation of the United _States under 

. this provision would be determined by reference to-the.Fifth. Eighth, and FQurteenth . . 
· An;iendments of the U.S. Constittition. See Executive Branch SummaryandAnalysis·ojthe CAT 
. at.15-16; S. Exee. Rep. 101-30, Co;,ventien.Against "Torture and Other Cruel, Inhuman or . 
Degrading Treatment or Punishment at 25-26 (Aug. 30, 1990); se.e also Santann v. 
·c;ommissioner, 313 F.2d4~I ... 463 (4th Cir. 1963)(looking to a more detailed definition· of a term 
in a domestic U.S. tax statute to interpret a comparatjvely general treat}r term). As with the 
-Geneva Conventions; this approach was.at least suggested by the treaty itself,° which requll:ed 
state parties to "undertake to prevent . .. cruel, 1nhuma.ri, or degrading treatment or puni~hmertt." 
:CAT Art. 16.(emphasis added); see Executive Branch Summaiy.andA'rudysi~ of the CAT, S. 
Treaty Doc. 100-20 at 15 (eX:plai,ning that this language.ts ''more limited" thaD: a "stringent. 
prohi~ition" and "embodies an undertaking .to take measures to prevent'·' violations within the 
rubric of existing <,i.omestic legal structpres).40 · · . . 

. ··The second interpretive tool applicable Iiei-e atteinpts to reconcile-the residuaJ 

-.. ·) 
iinprecision in· Common Article 3 with its application to tb:e novel conflict. ~mnst al Qaeda. 
"When treaty drafters purposely employ' ~ague and ill-de~ned language. such language can reflect 
a conscious d~ision to allow.state parties to eli:,tborate on the meaning· of those terms as they 

. . 
:. . . 

confront circumstance8 w;iforeseen at the time of the. treaty.' s dndting. 

. · .Like our first interpretive prlnciple. this approacli shares the support of Congress thrpugh 

.theftam.~or~ .established in ~e Military Commissions A.ct.·. In that Act,: Congress chose tq keep 
. · ' .the Geneva Conv~ons out.of the (?ourts. and recognized .that the·Exeeutrtte ·Branch~ . 

. discretion in interpreting Common Article 3 (outside.the grave breaches) to provide· good ~th 
. . -_ .... · applications ~~its vague teims to .evol~ c~ces. The exp~ei:t premise behind the Act.'s 
· · . . · · · compFehensive fuur,.ework for interpr~ ~ Geneva Conventions· is that·om Goveriimept 
· · · : · .. needed, and the conventions perin:itted, a ra8ge of discretion for adciressirig th~ ~eat ag~ the 

~ · · . Qnitecl' States pr_e~entecf by al' Qaed~ As we disrusire,d in the ~µt~ of the DTA, Congress . 
·:knew that· a· CIA interrogation progmm had to be-part of that diseretiol\ and thus a guiding . 

· .·Qbj~ve behind the.MCA's enactmen~ was that the GIA's pi;Ogram ~d "go fa~ in the 
~ of.Hamdtm. See supra at 43-44. This is not t9 s~y.that the MCA declares. ihat ~y collduct - . . - . .. . -

. ·· .. 
·:· . : ·. : • · • • ·40 As ·3 fo~ matta-, the United States" uildertook a~ to tJie ci.T, -~Qd StateS . 

1 • • • ••• • • ·.obligations, rather than ~_domestic Jaw~'-~ Qf ~the.ti'eaty. The United States made cl~, . 
: .. . :: .- . . : h.Ollever. that it undelStqod the ~1ntional lradi~ of~ umted Stahls to-be-more - adequate.~ satisfy the 

· · . ·. ~crud, inhuuian.or Cfegr3dmg treatment or puoislimepf" staDdard reQujred by tru; lreafy, ancf th~ore, it undertook · 
the resetYation out of an abunciance of cauti0n 8nd not1Jec:auSe it believed that United States law would fiill shoit of 
1he obligation$~ ArliCle:l6, properly 1inderstood. s; ~ RCp. lC)l :.j(), ConVention4g~ Torture.and Other 
Crue~ l~ari-or Degrt¢ing:~e~t or funishment at ~~f-26 (Aug.. 30; 1~90)._· ·: ·. . . · . · . 

. . 

.. 
: .. '. -(t>y(;-(--:--; __ ,: __ :---------~---:~-,-~----------~ ~-~ r liPiNl 
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· ··falling und~r·the auspices of a CIA intertogatjon program must be consistent with. Common 
A.rticl~ 3 .. To the eontfa.ry, Congi-ess recognized that Common Article 3 establishes some clear 
limits on such a program __ Nevertheless, the result"oflingering imprecision in Common 
Articl~ 3's terms should not be institutional paralysis; but rather discretion for the-Executive 

·Branch in developi_ng an.effective.CIA program withinthos.e clear limits. 

Cp~on Article 3 certairuy plates clear limits on how a state party may address such 
challenges and absolutely bars certain conduct offensive 10 "all civilized nations." Pictet, ID 

· C<;mm~ntaries, at 39. For insbµice, the provision prohibits "murder ofa)l kinds," "'mutilation," 
~d ''the taking of'hosiages"-tenns that are susceptible to precise definition and that "are.an,d 
shall remajn prohibited at any time and in any place whatsoever." When it comes, "h9wever, to . 

. ·Comihon Article 3's more general prohibitions upon "violence to .life or petsan" and "outrages 
, upon personal dignity," it ·may become neeessary for states to define the meailing of those 
prohiQttions, not in the abstract, btit in their.application to the·specific circumstances that arise.· . . . . . . . . 

Indeed, the ICRC Coin'IT}entdrtes th~mselves contemplate that ."what ·constitutes humane 
treatnient?' would require a sensitive balancing of both ~rity and humanitarian concerns. 
Depending o_n -the ~ircumstanc;:es and. the purposes seived, detainees may well be "the ·object of 
st:tjct measures since the dictates o:(humanity, aiid measures of.security or repression, even when 
they are severe,.are not necessarily inoonipatible .... Id at 205 (emphasis added). Thu:s, Common 
Article 3 recognizes.that state.parties may· act to'define the meaning of humane treatment; and its 
related.prohibitions, in light of the specific security challenges at issue. · 

. ·. · ... The·.confli~ witli al Qae4~ reflects precisely" ~uch a.novel cir.cum~tance: The appJicatioil 
. of Co~~ Article 3 to a wm: ~st intemational terrorists targeting. civilians was DQt o~e 
contemplated by the drafters and ~egotiators of the Geneva Co11ventio~ .. M. Common Article 3 
was-drattCd·in 1949. thefocus was on wars.be~n uniformed annies, a.swell as on the . . 
atrocities. that had b.een·committ~ during World War Il.' A common feature of the conflicts that 
served as the historical bac~drop for the Gen¢v.a Conve~ons w~s the objective of ~e parties to 
en.gage fPe.other~s.military forces. Af. the ICRC described the ~ttet; "Speaking.gC!Denilly, it 

.. must be t~gnized that the eonfliCts ref~ ·to in.Article. 3 are armed eonfli~ with arnied· 
forces on either side. ·engaged ~ hostflities-confli~ in short, .which are in many i"espectS 

. ·. ·~imilar tO .an int~tional war. ·but take place Within .the oonfuies of a single country.,, . "?.ictei:, m 
. Commentaries. at 37 .(emp.~ in.original).4.1 · .. · · · · · · 
. . . . . 

· " .·. . . · Al Qae4a in·i~ war 8gain$1:.the Thuted.Siates mid_its.&lliC$'iS not orgai;aiz.ed into 
. . battalions, ~der "responsible oomniand, or dressed in Wnron:ns. ~thougp we need not decide 

whether these hallmarks ofunlaw.ful com~atancy set al Qaeda into a.class by itself ~t is · 
· undOubtedly· novei from the Standpomi of the ~eva Conventio~ is that-~ Qaeda~s primary· 

. . .. ' . 

. . ··- . -O.~~~~Court-tlle~·s~9n~Coimnon~e3dicr~ 
.apply to the conflict against .al·Qac;da, there.~ be ·little doubt tJiai the paradigmatic case for the itraftm of Common. 
/u:ti91e 3 was an internal dViI war. 2B Fmal Record of die Diplomatic Cotiference of(Tenewi of 1949. at Ill; see 

; · . •·. · · . sJ:so ~ m Commentariq, at 29. A~ intetpretatlon. of COmmon Article~ muSt.retlect that'Coriunon · 
. ·. · · · . · . -~~e 3. ~ta niin~ is~ :from its hiitori~ moorin_gs wlienap~ed to the~ c:ontext of annt.ci . · 

. _,)··~.: .. co~~mthal~ . . ·. . . . .. · . .· .. · _. ·. · · . 

. ,• ·._,....,... . . 

. . . ··-~ --{ilY(1y-:--:-----·---~_-.,-------------:·:--------T<JP-irvce1aw~ ~~Ji~i .. · 
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means -o_f warfare is not to vanquish other unifon:µed armies but rather to kill innocent civilians. 
In this way, al Qaeda does not resemble the insurgent forc~s of the domestic rebellions to which 
.the drafters and negotiators of Common Article 3 intended to apply long-standing principles of 
the law of war.developed for national armies. Early explanations of the persons protected from 
a~on by a state party under Common Article 3 referred to the "party in revolt against the de 

.Jure Government." 2B Final Reeord of the Diplomatic Conference of Geneva of 1949, at 121 . . 

. {emphasis added); ·see also Pictet, III Commentaries, at 29 (explaining that the historical impetus 
· of Common Article 3 was bloody "civil wars or ~ial Of. revolutionary disturbances" in which 
-the Red Cross had trouble interve.ning because they were entirety· within the territory of a 
sovereign ~ate); id_. ·at 32 (discussing the-paradigm model of"patriots struggling for the 

· ·.independence and dignity of their country"). AI Qaeda;s_general means of engagement, on the 
other hand, is- to C!;Void direct hostilities against the military forces of the United States and 
instead to commit acts of terrorism against civiliC!;Il targets. 

• • • • • 'If 

. Further supporting a cautious approach.in applying Common Article 3 in the present 
novel context, the negotiators and signatories of Common Artiele 3 were not under the 
impression that Common" Article 3 was breaking new ·tirowid regarding the substantive rules that 
govern ~tate parties: apart from applying those ·rules to a new category of persons. 42 They sought · 
to fomialize «principles [that hadj developed as the result of centuries of warfare and had already 
become customary law at the time of the-adoption of the Geneva Conventions because they 
. refle~t the most universally recognised humanitarian priri,dples." Prosecutor v. D~lalic, Case 
No: IT-96-2J-A, (ICTY Appellate Chamber 2001); see also Pictet, III CommerJtaries, at 36 

.. ·.(explaining that~Common Article 3 establishes.rules •\Vhich·were-a/ready te-cognized ~essential 

. · .... _). ·in atl civilized countries")"( emphasis added): Of course, the ·application of Common Article 3's· 
general standards to a ronflict with terrorists who are focused on the destruction of civilian 
targets~ ~type of conflict not clearly ~ticipat_ed by the Co~vention.s' drafters, would not nierely 
.utiliZe the ~omatic principles that had "developed as the result of centuries of warfare.,, Thus, 
we -muS:f be cauti9us before we oo.D.strue these precepts to bfod a s.tate•s hands in addressing such 

. ·., 

·. · a threat to its-civilians. · 

. . That a treaty should not be lightly c0~sµued to take away·stich_a tundamen~ ~vereign 
. ·re8ponsibility-to pro~ect its homeland, civilians, and alli<?s from cata.Strophic ~~k-is an 
inteip~etive principle recognized in ~ternatfonal law. ·See Op~nhiim 's Intemation4/ Law 

· .. ·._'§ 633, at 1276 (9th ed. 1992) (expl~g-that the.in dubio rhiti,u8 canon provides that f!eatles· 
. ·should Iiot· be COI?-strued· to limit ~ sqvereign ·right of stat~ fu the· absence of~ ~ress 

·· · · · .·: · - agteefllent); cf Merrion v,. JiccirillilApache. Trf~e. 4~5 U.S. 130, 148 (1982)(~sovereign power" 
· Cann.ot be relinquished "unless surrendered iJI unmistakable terms,,). 43 The right to prot~ its 

. 42 As .exPJained above,· the funovatiQn of Common· Article 3 ~not to impo~ wholly navel sta:mlaros on 
·states, -but to ~piy tJie J.aW of war to ciVil wars that~ sbared the cbamcteristi~ of interliational amied . · · 

: Coliflicts, while Jacking a state party-0n the oppoSing side that cou14 be a participant in a folly reCiProcal treaiy · . 
. · 'airaiigetneilt. &e.Pfotet. ill Commentaries~ at 37, Alth0ugb. the~ were innOvating by binding_ st.ates to law of· 
.. War~ absent an assuranee that the.enemy would do the ~they believed that the general baseline . 
. . standards-~ would apply under CoDlm<>!l Arti_~e ~ were. unconb;oVersial ~~ ~ ~blisl_led~ . . . 

. . ·- .. . . . .. . . "" . . . . . 

. ··: . . . - : . 43 The ~01rof in dubi~ '!ZiiiuS_ {literally, "w~en·in doubt b~ calni") bas.been awlied by Iiwnerous .. 
. ~ _) · . · · · iritematioruil ln.bunals to conStrue amb~guC?u5 treaty tejms against the relinquishment of fundamental. sov~ign 

.'· ''·::~.,r 5y(1~).- -,:-- ---:~-- -_:_: __ : ____ -- :_: ____ ·_ ------~gp-~~wj . . r~~~N.f.: -. 
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citizens from foreign a~k is art essential attribute of a state•s sovereignty. Advisory Opinion on 
the Legality of the· Threat or Use ofNuclear Weapons, 1996 I.C.J. 226, 266. To be sure, the 
states negotiating Common Artie!~ 3 clearly understood that ttiey were diSabling themselves 
from undertaking certain measures to defend their governments against in,surgents seeking to 
6V:erthrow those· goveniments, wh1c~ i~arguably is an important part.of sovereignty.· We would, 
however, expect ~larity,_ in· the teJq or at least in the Conventions' negotiating history, before we . 
would interpret the treaty provision to prohibit the United States froin taking actions deemed 
_critical to ~e sovereigii function of protecting i~s citizen.s from catastrophic forei~ terrorist 
:8.ttack. C~ciaJheie.ls that the CIA'~ pr-ogr8m is determined.to be n~sary to obtain criti~ 
intelligence to ward off catastrophic fo~eign terrori.st attacks, and ~t it is carefully .designed to . 
be safe and to impose ho more discomfort than is nece~sary to achieve that crucial objective, 

:fundamental to state soyereignty. Just as the "Corrstitution [of the United States] is not a suicide 
.. pact,'' Kennedy v. Mendoia-Martinez, 374 U.S. 144, 159 (196.3)~ so also the vague and general 

· -· tef.ms .of Coinmon Article· 3 should riot be lightly interpreted to deprive.the United States of the 
· means to protect its citiZens froin terrorist attack. · · .. · 

. . 

· .. ) 

·This insight informs passages in the ICRC Commentariesiha.t some have cited to suggest· 
#tat the provisions of Common Article 3-to $.e ~ent they are riot precise and sp~ific--.-should 
·b~ read to restrict state ·party diseretion whenever possible. ·The Commentaries ·indeed recognize· 
that, in some re8pects, adopting more ·detailed prohibitio~ in Common Article 3 :wou{d have 
been undesirabie.beCa.use the drafters of the-Conventions could not.anticipatethe µieasures that 
men of ill will woul4 develop to avoid the.terms ofa more pretj.se Common Art~cle 3: .
·~~ever great the care ~dertaken in dra,wing up a list of all the various. fo~ of ipfliction. it 
would never be possible·to cateh up with the imagination off4ture rorturers who wished to_ 
satisfy their bestial instincts; and the more specific and cQmplete a list tries to be, the more 
:restrictive it becomes~_!' Plctet; ·m Co_'tnmeTttarles, at 39 .. It is nQ doubt true $erefure that. 
Common Article 3 '·s general:prohibitions do establish prin,ciples ~t preclude a range of. 
conduct, and. that they sho1l;ld not b~ subje~ to a techriica:i relj.ding that parses among condu~. 

... .. 

. ,_ 

· . To the contrary. ~e principles in Common· Article 3 .. are generally word~.-~ .a way that is _ 
· "flexible, and-at the same time precise," id, arid they call upqn state parties to evaluate proposed · 

. . eonduct in a good faith ~er, in a,n effort to. make compa~ble both ccme di~es. ~f·hUlllanity~· 
. ·. :towards co~~atants aµd ihe. ~m:ea.sures Qf Se<?urify and repression" ~pproptjate to '.defending 

·one's· people from inb.um,ari.e attacks in 'the arme~feonflict at issue. _id. at 205: We,. therefore, 
. undertake such an inquiiy below. . . - . : 

. ~ . . - . ' 

B. ·. 

. ·. These int~retive. tQols inform our analysis ~f.the'tliree i:eJevant terms und~ Common 
· ~ci~·3:' p~h ·l(a)'s prolµ.bif:ion on ''viol~~ce to lif~ and pei:so~ fu p~cul~ ·mur~er o( all 
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kinds, mutilation, ~el treatment and torture"; paragraph l(c)'s.probibition on "'outrages \lpon 
/ personal dignity, ia parti~lar, humiliating and degrading treatment~'; and Common-Article-3's 

overarching requirement that oovered persons "be treated humanely.,,. Although it is first in the 
syntax of ~ommon Article 3' we adcjress the general humane treatment requirement last, as the 
question beco~es the extent of any residual obligations imposed by this requirement that are not 

· addressed by.the four specific examples of inhumane treatment prohibited in paragraphs l(a)-(d). . . .• . . . 

I. 

· . Against thos~ perso~ protected by Common Artie!~ 3, the United States is obligated not 
to undertake "violence to life and person, in particular murder of all kinds, cruel treatment and. 
·torture.'~· GPW Art.1J l(a). · P~agraph l(a) raises tWo relevant questions: Will the CIA · · 
program's u~e of the six_ proposed techniques in~t Common Article 3's general requirement to 
avojd "violence to life and person," and will their use involve eitherof~e potentially relevant 

· e~ples of"viole~ce to life and person" denoted inp-ara.graph I(a}.-torture and cruel 
treatment? · · · · · · 

a. 

. · .Th~ proposed techniques· do not implicate Common Article 3 • s general prohibition on 
_. ·"vfolence to life and person." ·Dictionaries ·de:fin:e ihe term ·~iolence" as "the ~xertion of 

:Physical force so ~ to injlJre or abuse."·· Webster~ Third Jrit 'l Diatio11{11')' at 2554. The · · 

) . -surrounding ~ an:d structure of paragraph I (a) make clear that "violence to life and _person·~ 
does-not encompa8s every use of force Or evecy physical.injury. Instead, Common Article 3 
provides. specific examples of severe conduct cOYefed by that term-murder. mutilation, torture, 

.• 

and Cru~l tr~ent. As indicated by the words -"in particular," tlµs list is nat ~~ve. 
NevertheJess, these.siirrounding terms strongly suggesttliat paragraph l(a) is directed ~-only· 
serious acts of physical violence. Cf. Dole v._ United stef#/workers of Am.~ 494 U.S. "26, 36 (1999) 

. . . ("!he traditio~al·canon ofcpnsiructi~ n<)scitur ti sqciis, di~ that words -grouped in a list 
·.. . · _. · · ·. · Should b~ given related meaning."). · . . . . . 

. ." ·· . · . _. · ·. : This reading is supported by the JCRC Comin~es. ~hlch explahi that the ~obibitions 
:.• : .. in paragraph l(a) ~concern.acts which world public.opio!.on finds paiticul~y revolth?g-acts" . 

. whic~·wei"e.committed frequently during the Seeond World War.." Pictet; PI.Commentaries,.. 
. . . . ' . . at 39. International tribunals and ott>,er bodi~S similarly have foCuSed Dll seriou~ ~d intentiQrial 
· · : ·. · · • . · insumces of physi~ force." At the same time; -these bridies have had difticufty id~~g any· 
·:: . . . - ~idua1_content to the tenn "violence to life and j>enJon,. beyond the· four spec?ific.examples ·or 

\ 

· ·prohibited violence that Common Article 3 ·enumei-aieS: '.fhe ICC's ElCments of Crimes does" l}.Ot 

: .. ·®fine "violence to life or person" -as an qffense . .sepai:atC from ihe four_ specifi~ ·examples. The 
. · · ·rtTY similarly has sµgge8ted that the. term may. not .hi.ve diSCemable ·_content ap~ from itS fuur _, 

. ·: ·. ·.· · . ::_. ~pecifie<f"~m.pOnents .. The tiibunat 1¢tially l1~ld &it "vielence. to life· or pers9n'~ is "tletined by. . 
: : · · · . · ·the·acciimUJ.ation en the elements .of the :speeific o~· of 'murd~" mutil~ioii, cruel treatment, 

. -.:-:_ . . .. . · .. · .an~ torture, '1' and 4eclfued to. define -other siiffi~elit"conditions fur the o$iise . .- Prosecutor v. . 
,·:- ·. · · · · -·, -B~c. ~-9>:-14-T~ 11~2.(Trial C~ber).··1n-.~~~-the.tnounal·i>~·afinerpointonthe 

.·. . . ·.matter; at-1~ for.purpose$ of in:iposing Crliniaal.~~ctio~·th~ ~ c:io-µtd·not identify a 
- -_. . . . ·: r~dual content to the tenn "viol~ce to life anci_ p~Csn'? and diSmissed cbar-ges that-the. . .. .· . . . . . . .. . . . . . 

::·. /.· l~~!r~-~~~~;~---------·--~--------::--!8~-~--~ rA~tW, 
60. l00316 

Salim v. Mitchell - United States Bates #000373 
08/31/2016

ACLU-RDI  p.60



(b Y<n·- --- ------- _____ _ 
(b)(3) NatSecAct · 

. . . 

defendant had eng~¢ in "yiolence to life or person" that ~i~ not constitute tprture, cruel 
treatinent,.murder, or mutilation. See Prosecutor V. Vasiljevic, Trial Chamber, ii, 194-205 
(2003).· Even.when prosecutors attempted to proffer elements of the "violence to life and 
person" violation as a freestanding-offense, they argued that the offense required the imposition · 

. of"serious physi~ pain -or suffering," :which would make it duplicative of the prohibition on 
"ciuei"tr.eaunent.,, Id. · 

· .. We concl1:1de that the proposed CIA techniques are ronsistent with Common At:ticle 3 's 
. prohibition on "violence to life and person." Al> we explained.above; Congress strictly 
prohibited several serious fonns of violence to life and person, and. the techniques do not involve 
~y of these. The ICRC Commentaries have suggested that "performing·bioiogic3.l. experiments"· 

. .would be a type of"vi.olence to life and person,.'. that, although not exjllicitly listed~ an 
: example, is also prohibited by paragraph l(a). See, e.g., Pictet,.ni Commentar~es; at 39: The 
· CIA techniques do not involve biologi~ experiments, and indeed the War Crimes Act · 
absolutely prohibits.them.· See -is U.S.C. §.2441(d)(l)(C). -~ther or not those grave breach 
-offenses exhaust the scqpe of"violer:ice-to life and person" prohibited by Common Article 3, we 
are confident that-''violence to life and person" refers to acts_ of violence serious enough to be 
considered-co"mparable to the four examples listed in Common Article 3-· murder,. mutilation, 

.··torture, and cruel treatment.· Tlie CIA.techniques do not involve the appileation of-phyl!ical force 
.. rising to this.staii.dard. While.the CIAdoes on occasion employ limited physical contact; the -
:':~slaps,, ·an.d ."hoids~' that cqmpdse the CIA' s proposed .corrective t~hniques are carefully limited 
ill frequency and ~tensity an~ subject ~o important safeguards to avoid the_ imposition ~f . · 
significant paia They are designed to gain the attention of the.detainee; they do not constitute 

) the type.-0f serious physical ~force that.is implicated by paragraph l(a}. · 

b . . 

. ··The· CIA in~eirogati<?n practices also do not invplve·any·~f the four more specific forms 
of"vfolence to life or person" expressly prohi~ited by paragraph l(a).· They. obViously dq not 
invol".'e murder or mutilation. Nor," as we have explainec( do they involye tort!lre .. See .Section · 
2340_ Opiiz;on and S!Jpra at 14.44 · · · · · · . ·-. · . . · · ·: .· . · · 

. " - . . . . . 

. . . , . , : . · _+. In flus opinion: and the lkctio11: 2340 Op~to,i, .we~ C?nclude4 -~ ~ eahanced~ .. gation 
·. .· ~ques in question would .not vio~e·the fedeml.prohibiti.on .on·torture in 18 U.S.C. § 2)40-2~40A or the · 

:·' · · · . profu1>itionontorturemth-e War Crimes Act, see 18 U.S.C..§ 244l(d)(l)(A). Bothofthose~enses~.as·an. 
· element the iDlposition'.of severe physical ot mental pain or 9Jfferin& which is ro~t with intei;llationat jJraCtice 

· ·~reflected .iii An,icle l ·of~e Conveiition Against TortUre and "the .. ICC's defullti~n of ~inm~ .Aitic~e 3 's · 
. . . prolnl.>ition Qll torture. $et; Dfumann, £.leinents of Ct:imes at 401 (~"tJie element Of i~~ .. severe-physical 

. . . . ~r meotal pain or suffering" for.rortuie under Comm.on Article 3). The War Crimes.fu:t aµd $e fedeial prolu.oition 
·. : . .- .... on-toriure~"defuie"severe.m~pain~rsufferlrig,"_and-tbismoresj>ecifie<~o~doesnot~·µtthe . 

.. text of the CAT or in the Raine Statute: Instead, tbe 50urce-·of fhis definition is an.undel"Standing of the United 
.. ::·.! Sfateito its~atiifoation·of-tlie <:;AT. ~-136 COng,~. 36,198 (19?{>): ·Tortnie.iS notfurthec.d~edbiComnion. 

· .. · ··.: Amcle 3;and. the l)nited S~es.did not et,ltef.an undemianaing to· that~~ Thai the more detailed· · 
-". · · _: .: expianation of"severe.-ip.emal-~or'suffering" is c::ast-as·~ "u?d:eIStandiIJi'·ofthe l'!idC?~:t a~oo d~tion of 

· · _ - · · · tortun;, ·:rather than as a reservatiOD, reflects. ~e poSi~on of the Uaj.~ States that (his m~ d~ed definition· of _ 
, . . . · .. ' _ tortuieis ·consiStent With intetnationalprac:tice. as rettected.-~·Aiticle l ·Ofthe CAT. and need ~othave been ~ered 

... ~) : . .:: ~.a reServatioll:· .A.~guste_ ~:~Ri~~e,.395 F.3d 12~, _143 n.~o· (3d .Cit. 200S)~see·also: Vi~ Co_nvenn~ o~ :the ~w _ 
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. The remaining specifically prohibited form· of"violence to life or person" in Common 
Article 3 is _"cruel treatment." Dictionaries define "cruel" primarily by reference to conduct that 

_ imposes pain wantonly, that is, for the sake of imposing pain. Webster's Third Int. 'I Dictionary 
at 546 ("disposed to inflict.pain, especially in a wanton, insensate, or vi.ndictive manner"). If the 

. purpose behind treatment described a.S "cruel" is put a5ide, common usage would at least require 
_the treatment to be "severe" or ·~extremely painful"· Id Of cdurse, we are not called upon here . 

. to ev~uate--¢.e term "cruel treatment" standing alone. Ill Common Article 3, the prohibition qn . 
"cruel treatment" js placed between bans on extremely severe and depraved acts of violence--: . 
murder, mutilation; an.d-to~re .. the serious nature of this lis~ underscores that these terms, . 

. : including cruel treatment, share a common bond in referring to conduct that is partirulatly _ . 
. aggravated and deprav~d. Se~ S.D. Warren Co. v .. Maine lJd, of Envir:onmental Protection, 126 
. . S. Ct. °1843. i g49:. 50 {2006) (the noscitur a sociis canon "is no help absent some sort of· . 

. gathering with a common .feature to extrapolate"). In addition, Common Article 3 lists "cruel . 
treatinent" as a form of"violence :to life and person," suggesting that the term involves some. 

__ element of physical force. · · 
. . . 

International tribun3:Is ~nd other bodies have addr~sed Conµnon Article 3 's prohibition 
. on "cruel treatffient" at length. For purposes of the Rome Statute eStab~ishing the International 
Criminal Court, the.UN. preparatory commissicm defined "crue• treatment'' u,ider Common 
Miele 3_to require "severe physical or mental pain·qr suffering." Dorinann; Elements of Crimes 
.at.397~ The committee explained that it viewed· "cruel treatment" as indistinguishable from.the 
. ''inhuman treatment'~ that constitiites a grave brea,ch of the Geneva Conventions. See id at 398; 
"see a~o GPW. Art. 130 (listing "torture·or inhum,an treatment" as a grave breach. of the. Geneva · . 

. ) . · ·Conventions). This. view apparently. also was embrac00 ·by Congress when it established the 
offense of"cruel and inhuman treatment" in the War Crimes Act as part ofits effort to 
Cril,ninalize the.graye breaches of Common Article 3. Se~ ~8 U.S.C. § 244I(d)(l)(B); :see also · 

_ MCA §· 6(a)(2)~ Construing "cruel trea~ent" to b_e cotermino-qs wiih the grave breach of 
· "inhuman· ti:eatinent'~ further underscores the se¥erity ·of the conduct prohibited. by paragraph 

.· .i(a). . · · . . . . ·. · : . . · > · · ·. · 

. . . . . ·. • Ali~ng common Article 3, s prohibition on "cruel treatment" with the grave br.eacli of ; 
_.·."fuhu~a,n treatriietit''.als~ demonstrates itS.:dose linkage to "torture~" :See·GPW.A.rt. 130 (statmg 
. ··)hat"''to~e or inhwium tretitment~ incfodi~g biologiCal experiments/".:is a grave t;Jreach·oflhe· 

.. "Co.qventions) (enipha8is·added). This relationsbi.p was cnicial for"t,he ICTY in-defining.the 
·-~Iements of ~'cruel treatme~t" .1.tnder Cominon Article 3. ·. The trlbunal exj;>lained th~t cruel . . 

. . . ·treatment "is• equivalent~ the offense of inh~an tre8.tm.ent. iil the tt~eWork of the grave ... 
breaches provision of the .Geneva ·Conventions'' and ·that both t~ perform the task -of barring· 

. • • • • f • 

-~~eatment tha~ doe~ not meet ~e·purposive requireinC?nt for the qffen~e-of t9rture in common. 
· .'··article):" Prosecutor v. Delalic,- Case No. I.T-96:21-1\ 1542 (Trial Chamber I. 1998). Th~ ·. 

_. ... : -~ernatfonal Criminal Coilrt Stopped~-achieving this.end,· d~fining the offe~se of"cruel ... · .. :_. 
. . . . . . . . . . . . . . . .· . . . . ~ . . 

· · :~n:reanes Art. 2.1.(d) (a ·reservation "pmjJo.rtS to exclqde or 10 m.ooif,..the_legat ~. «?f ~ p~ons ~~~ · ." . 
. . ~ . . . ._treacy iil.thek application.to-that State"). ~ere is no reason to ~tthatlong-standfug position here; :with regard 

. . · _. _ . ."' · : :. to to-. Common /uti~le 3 ~no .greater obligati~n on.the United:States than does the CAT, and~-::. . 
. . . . condlict eo~en~ With the two fedenil statntory,Prolnoitio~ on tomire also _satis(ies Coiimion Article 3's · -=·.: . ., · 

·· .. : ... ~) . : ·. ·_prolul>ition 00: to~~ ~~·~~icts-~o~,of ~~~ti~-~~~ -·· _... · · .·~ (.: . . 

. ' :~~- . i~lm ~ai~c~~n n n n ''ieP ~~ . ~IWIUQ I .. . Lfr3J18 
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· treatment" under Common Article 3 identically to that. of torture, except removing the 
requirement that "severe physical or mental pain or suffe1;ing" be impos~ for the purpose of 

.. "obtaining information or a. confession, punishment, intimidation or coerciOn or for any reason 
bas~ on discrimination of any kind." Dormann, Elements of Crimes, at 3 97. 401. the ICTY 

· _went further, suggesting that µiete may be another difference .from.torture-.-that cruel treatment 
· is directea at "treatment which d~liberately causes serious. mental or physical suffyring that falls 
short. of the severe mental or physical suffering required for the offerice of torture.,, Delalic, · 
ir 542. . 

In the War Crimes Act7 Co~gress, like.the ICTY, adopted a somewhat broader definition 
of "cruel treatment," prohibiting the relevant conduct no matter the purpose and defining a· le:vt?l 
of"serious physical or mental pain or suffering" that is less extreme than the "severe physical or 

·. m~ntal pain or suffering" ·required for torture. ·In this way, Congress's approach to .prohibiting 
· the "cruel treatment'~ barred by Common Article 3 is consistent with the broader of the 
: interpretations appliec{ by internat~onal _tribiinals. 45 Congress, howev~r, provided a specific 

definition of both "serious physiCal pain or sufferi.ng1' and "serious mental pain or suffering." 
The IC'.fY found it impossible to·define further "serious physjCal or mental pltjn or· suffering" in 
advance and instead adopted a case-by-case approach for evaluating whether the pain or · 

. suffering imposed by past conduct was sUfficiently serious to satisfy the elements. of "cruel 
treatment." Delalic, ~ 533. ·This approach, however, was t_ailored to the ICTY's task of applying 

. Common A-£ticle 3 to_ wholly past oonduct. Congress in amending_ the War Crimes Act, by 
-con~ was seeking to provide clear rules foi:- the· conduet of t;U.ture operations. to_ngress'·s 
.more detailed definition of ~·senotis physical pain or suffering" and "seri9us mental pain Qr 
-~ufferlng" cannot be said to contradict ~e requirements ofConimon Article 3 . 

We conclude,. with. Congress, that the "cruel treatment" term in Common Article 3 is 
.;Sa~Sfi~d by·compliance with tlie War Crimes Act. Aswe have explained abQve, the CIA . 

· : techniques ;:µ-e consistent with Congress's prohibition ·on "cruel and inhuman treatment'~ in the 
: Witr Criines Act. see supra at 14.;24~ and thus do not violate Common Article 3's prohibition on 

~·crueltreaixnerit." . · 

. 2.·. 

· · · . J;>~ph- .I(c) QfCo~~n Article 3 prohibits ·~outrages ui)on_pers()_~al·dignify;in 
· partieular; ·humiJiating and degrading treatment." Of th~ tcimS In £omn;ion Article 3 with 

. ··. :uneertain."m~g, ihe imprt#sion· inhereri.t_jn_ pMagi"aph ~( c) WaS the cause of greatest concern 
. among leaders of.the Executive.and Legisla(iv-e Branches.· See.siipra·at 53.:.54 (citing statements 

. . · by the President_"arid Senator McCain). · 

·. ·: •. 45 The ICIY deftneS "onieI.~~ .. as.cctreaim~ that~ seri~ .menful Pam or suirenng or 
. . : :c0ijstitutes a serirµU attack on human ·dignity.!' Delalic, iit 1544 (emp~ added):-.~ tn"bunal never bas· 

·· · · · : ··.expl~ its ~re to a."serious attack 0n human digpity ... : Comm0n ~cle·3 has an exp~ p.nnision· · 
. ··: actdieSsing te.rt,in types of affronts to personal digney-in its proln'bition of"outrage$- upon pet$0nal ~ •. in 

:; ' · · :. · .-· ·particular, mirillliating and degrading treatm~". GPW.Art.· 3 1 l(c). The strilcture of the Qene\'.<l Co~ons . 
· . : · · · suggesh; that attacks on persoiial digtiity shOUld.be aDaJ.yzeci under p3iagrapli·1 (c}, the req~ments of wliiCh we 

.· <.)·· .·:._" __ . ~~yzebefow .. · · · · · 

If~Jf~~,~~~~- n n Milli~ (111@t'•I .. · l 0 lJ 319 .•. 
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..... 
_ ;D.espite the general nature.of its language, there are several indications that 

· par'!-graph l(c) was intended to ref~r to particularly serious conduer. The term "humiliating and · 
degrading treatment" does. not stand alone. Instead, -the term is a specific type or subset of the 

. somewhat clearer prohibition on "outrages upon per5onal dignity." This structure disti1lgt1ishes -
: Coinmon Article 3· from other international treaties "that indu~e freestanding prohibitions on 
_ '~degradjng treatment," untethered to any requir.ement. that such treatment constitute fill "outrage 

-- . upon personal dignity." Compare CAT Art. 16. (prohibiting "cruel, inhuman or degrading 
· treatment or punishment which does riot amount to torture") with Europ~ Convention on · 
. ·fiuman Rights Article 3 (''No one shall be subjected to torture or io inhuman or degrading 

treatment or punishment."). Thus, paragraph l(c) does not bar '~humiliating an:d degrading 
treatnient'_' in ihe abstract; instead, It prohibits ~'humiliating and degra~ing tr~ment" that rises to 
the level of an "outz:age upon personal dignity.'' This interpretation has· been broadly a.ccepted by 
inte~national tribunals and <10minittees, as it has been adopt~d both by the ICC Preparatory 

_- :Committee ·and the ICTY . .See Dorrriann,Elements of Crimes, at 314 (statjng, as an element-Of 
·)he ICC offen~e corresponding to paragraph l(c) of-Common Articie 3, that .. the severity of the 

· : humiliation; degradation or other violatipn was·of such degree ·as to·be generally recognized as 
:·an· outrage upon personal dignity"); Prosecutor v. Aleksovski, Case-No. IT-95-14/1 at~ ~6 (Trial 
.Chamber I 1999) (reqlliring that the conduct rise to the· level of an outrage upon personal 
::di~ity). . . . . . 

The term ·"outrage" implies a relatively flagrant or heinous form of ill-treatment. . 
Dlcti~naries define."outrage" as "describ[ing] whatever is so.flagrantly bad that one's sense of. 
··decency or~ne'.s power to·suffer or tolerate is violated',._and:list "monstrous, heinous, [and] 

. J . ·· ·. atrocfous" as synonyms of"outrageous." Webster's Thin;llnt'/Dicnonary at.1603 .. In this way, 
· · · · .the tenn "outrage" appeals to the common sense standard of a reaso~able person's assessing 

eon~uct m;1der all the circui:µstances. And the judgment that term ~ks is not a mere opinion that 
· the·behav,ior should-have been different-· to be an outrage, a·reasonableper:son must assess the · 

. . . · .. conduct ·as beyond all reasonable bounds of decency.· This· reaction is not to leave rnoin for 
. · . ·. ..: ~el?ate, as the term is dir~ted at "the few essential rules of humanity which all dvf.lised nations 

. . . . ·consider as .valid everywhere and under. all circumstances and as being ahave and outside. war . 
-· . · , itself:': Pictet, DI Co"!mentaries, _at. 32 (emphases added): -Accordingly, in ~plying the "outrage 

·_.. · · upon persoruil digpity".temi, the ICTY .. has recogDized that.it does.not.provide many ciear . . 

· ... 

; ·.. . 

~dS;~-ds_in_advanee, but that it is confined to extremely-seiious.misconauet: ''"An outrage upcin. 
"· . personal dignity within Article.3 .. ·.is.a species of~uma,n tr~~ent thati~_ deplq_rable, .. 
· ·· .. occasipning m~r'! .seri<ii:ts Suffering than-moit prohibi(ed=acts within the genus.~! Alekso}!s/fi, at 
·. : ir 54 (emphasis_: added). . . . . . . . . . . . . . . . . . . . . . . ·_ 

The ICRC <:;ommentdries on the Geneva Conventio~· undersco~ the severity of the 
: · -misconduct· paragraph -1 (c) adelresses. See P.icitCt, ·III Commentaries, at :f9 (linking paragraph. · 
. 'l(c) to the prohibitions- on torture;" ctu~l treattnen~ murder, -~d mutilation in paraJiraph l(a) and 

'. . .. . : . ~lainin& .tjiat both paragraphs "~n~m actS_ which world opinio~-fiiids. putletdarly rev~lting~ ..... 
. : ·_ · ··.aGf:i whlcJi·w~e committ~ frequently d"Qring ihe Second World W~') .. The ICTY Similarly ·: -

. . .. looks ~o a· severe r~ction frem a_ reasoqable-persmi ~ii;ting thitc>tality of the_ circumstances. . .. 
. . · ... -See Al~ksavski_,'. at if 55-56.:(to ~olate p~~P~ l{<?), the.humiliation and degradatip~ must ~e ... ' ·_ . · 
- . ·_"so intense !hat the r~nab~e perso~ ~ould be.-outraged~). --An examination of purpose also . · . . 

_ ·=:~ .. ::/ . '. · · _info~s p~gra~h l{c~·s fo~s 01,1 "huliiiliati~ ind-~degrading_u:-ea~enf th~t rises to ~e .l~yel ~r 

'- >" -(b)(~y~ - ----:::·- --·: __ ·_. TQP_ 8l!~'f1 r~i~~ . . . l 0 0 3 2 0 · 
\ · .. (b).(~} NatSecAct 
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an "outrage upon personal dignity." The same international tribunal has_ explained that 
paragraph l{c) requires° an inquiry not only into whether the conduct is objectively outrageous, 
but also-into whether the purpo~e of the conduct is purely to humiliate· arid degrade in a 
contemptuous and·outrageous manner. Thus, ·the ICTY has looked to the intent of the accused-

. it is_ not enough that a person feel "humiliated,?' rather the cqnd~ct must be "animated by 
· :· c0ntempt for the-human dignity of another person." Jd· at ii 56 (emphasis added). For ~e. · 

· -· · Yugoslavia trib1:Inal," paragraph i(c) captures ·a ooncept of wanton disregard for humanity, of 
·recklessness, or of a wish to humiliate or to degrade for its own sake. · 

. . 

. This inquiry into a reasonable person':s evalu~tion of context, purpose, and intent with 
regard to the treatment of detainees is familiar ~o Uriited States law. In the context of persons not 
·convicted of any ·crime, but nonetheless detained by the Government, this same inquiry is· 
demanded by the DTA, and the Fifth Amendment standard that it incorporates, As we have 
explained above, theDTA prohibits treatnient, and interrogation_ techniques, that "shock the 
conscience:" Rochin-v. _Cqlifomia., 342 U.S. 165~ 172 (19.52); see also County of Sacram_ento v. 
Lewis, 523 U.S. 833, 846{1998) ("To this end,. for half a century now we have spoken of the 
cognii:able level ofex~tive abuse of power as that which~ shockS the conscience.'} Much like 
the" test contemplated by the term -''outrage,,, the "shocks the conscience" test looks to how a . 
. reason~ble person would view the co~duct "within the Juli context in which it occurred" Lewis, 
523 {J.S at 849 (emphasis added); see id (requiring "an exactanafysis of-circumstance~'); -Vii/kins_ 
v. May, ·snF.2d 190~ i95:(7th Gir. 1989) (With regard to pre-c0nviction treatment, the test is 
whether th~re was "inisoonduct that a rea8onable person would fincf so beyond the norm of . 
pmpei police procedure as.to-shock the conscience."): Indeed, our courts in applying the · 

- substantiv~ ·due process standard have asked •whether th.e behavior of the governme.nt officer is 
. · - ·so·egregious, so ·autrageous, that it may f8.jrly be said.to shock the eonten;i.porfily consc;ienceY 

· Lewis, 523 U.S. at 848 n.8 (emp~asis added). _Because a_ reasonable person w:ould looJ<: to the 
· r~ason ·or justification for the .conduct, the .. shocks the .conscience" test under the DT A also 

. . contem}>lat~s such an inquiry. Id at _846 (asking whether the conduct am~unts to "the "exerci~e of. 
· ·_,power without -any reasona.bJe justification in the service ofa legitimate governmental . 

·' · · : objeCtive"). · · · 
.. .. 

. .. ··. 
For~~ r~ns, we ooilclude· that ~e tenn "outrages· upon p~rsorial dignity" invites, not. 

... _. . . - · · .- 'forb~ds, ail inquiiy into the justification-for_governmental conduct, as the te~ ~ fo~ the · . 
. . _ . . . . outrageousness of the conduct to _be° eval~ed in the -~r a reasonable -~(i)Il would. To.be,· .. 

. . · _·sure~. th~ ~ext 9f Common Article 3 iri.troduces .it$ speeifie--ptohibit~o~ .. in~luding its re~erence t0 ·_ : ,- ~ 

· · · · -.--.~'outragc:S·lr,poti personal ~ignify,'' .by.IlJ.8.lldating that ~c~-~Cts "are ~d.shall remaiJ;i prohibited ·_· · :_ 
. at any time Q1Jd in any p"/ace whataoe\Jer.,~ ·This text could be read tb.disapprove--any evafuation -
of cµ-~mstanee~ or the <'.O~iderations· behUld ~ jum.ificatj~ns for ·speeifically prohibitea conduct. 

-:See, ·e.g.,.Pictet, N Commentaries, at-39 (:'That hfthe method followed iri the Convention ~hen .. 
. it'proclaiins foQr absoiute pr.olul>iti<i~:. Th~ wording adopted oould. not b~ more. definite ...... N°Q . . . 
p6ssible loophol~ is left;: there can be no excus~ no attenuating circliinstan~:~)... . . , ·.. . . . . . . . . · ... - . . ·. 

·~·_.:~-:~- .i : : : : -_ ·-. ~- J ---N~e~eie~, tlus. iii~oou~rj t~xt:do·eS:no~ .fOr~i~s~·co~de~~h: of ju~cati~~-and· -.: 
.. ·. '_··_._- ... :_ ·. ooii~e~fi.n d~e~g "whepier._~ paftlCula(a~ itself w9uld-eon#ituie·an o~g~ under ~e-. . . . . . -":.-

. ·. : ·-: _: -·treaty. ·}his· cOµclu~iQri js:sdpported by'other t~s in ConimoP:Articl~3. :FQJ- e~ple,. · -. ... · . · 
_ ·i . _) . -_ -· ". Coinmqn Arti~Ie.3 prohibits ."m~~er/' bu~ iµurder by defuiitio~ iS µ~fsiinply -atiyhomlcide;_ but -:(b.){1f'-- --,---,;_ :_· ___ . . . . . . ·. . . . ' . . . . . . -
·(p~{~>_-~atSe~~t .·-----. -_-- ---~-:: :··:··. -:·T~~ffli-~ r~·f8~~f . · . - . 
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killing without lawful justification. Common Article 3 may not perinit a "murder" to be 
justified, but-.committing a homicide in self-defense simply would not constitute a "murder." 
'Simil~ly, the term "outrage" seekS to identify ~onduct th~t would be universally consid~red 
beyond the bounds of decency, as transeending "the few essential rules ·of humanity which all 

· Civilised nation_s consider.as valid everywhere a,nd under all circumstances." Pictet, ill 
.c_ommentciries, ~t 32. ·An approach that foreclosed consideration of puqjose throughout_ 
. Common Arti~le 3_ cannot be squar(::d with the ICRC Commentaries in evaliiating 'M.iether 

· ·c0nduct is humane-a requirement of Common Article 3 that the "outrage upon personal 
· _ qignity"_terin is.e~pressly stated to advance. The humane treatment requirement is said to 

. prohibit "a1_1y a~t of violence or intimidation, -inspired not_.by military requirements or a 
· legitimate desire for sec;urity, but by a systematic scorn for human values." Pictet, IV · 
c;o~mentaries, at 204 (emphasis added). . . 

. An eva.Iuation.of circumstance therefore is inheren~.in the plain meaning of the term 
· - ·"outrage." -It is a concept, following relativelyclear·proliihitions on particularly grave acts, that 

· ... turns to th_e-objective judgment ofreasonable people and proscribes.condu(?hhat is so vile as to 
. · be uruversally condemned under any stan~ard of decency. Because inelies on_-such cqm_mon 

judgment; the term "outrage" must" evaluate conduct a8 r~onabk people- do, by. weighing th~ 
· : justifications for that conduct. As the Supreme Court of Israel recently explained in applying-the 

·"rules of international law~ to Israel's "fight against international tei::roiism," tlie prig.ciples o_f :th.e 
: _. ·. iaw of.war in _this con~ext "are not 'all ·or nothing.,,,. Public Committee Against Torture in Israel 
. v. Government_ of Israel, HCJ. 7fJ9/02, at 34 (Sup. :Ct. Israel, Dec. 13, 2006). . . . . .. 

·That th<! prohibition of~'outrages upon personaJ:~ignity',.Io~b behind !A)tiduct for its 
ju~ifications illuminates_ the decisions of the)CTY interpreting this term.. For:·example, in 

. PfoseCtJ,torv. Kovac_, IT~96~238 (Appeals Chamber, June 1~, 200_2), the tribunal held that forcing 
~-t~nage girl in detention to 9~ce naked ·an a ta.bie waS. an <~o~mme·upon:pernonal dignity." !d · 

.. _:if 160. The8~ facts involved clearly outrageous ooriduct undertaken for no purpose·otherthan the 
._.:-prurient-gratification of th~ d~fendant. -None of the crA.·-s·proposed tec~ques bears a passing 

· : ·. -reseinbl~ce to the pn.uient arid outrageous ·conduct at issite in Kavric . . 
. : . . . . . . . . . . . ~ . ~ . ' 

_.-- ~:: :." :. : : :· = ·_ · :_ The p~opo~ed iecbtiiq_u~. also~~ -~ly: ~th ihe.outiageous·«xmduct docuniented· 
_ -- · ·.-: : · ... : at th_e ~1:1 .Gbraib prison:ixi Iiaq. · .. ~. Geiierat · Antpnio·Taguba,' ~-official inv.estigatio1i reported;· _ . 
> : . , . -.. ~e d~ees ·ai-Abu .Ghraib-w~re.subjected to.~'Sa.disti~, blatant and wai>.t~ cnininal .. at>uses.~ · -: -
__ ·: : . -. · -, ·~ · : Se~·General. Antonio M Tagub~ Arlfcle-.15..p /1:1Vestiglitii:>n. ef ih~ 800~ A:filitaij f'olicy:Bng~ · 
- ,_ · :- · .: . . 16 (M.aY 4. 20Q4}(''T~ba llepqn"): The repo1t"charg~ the ·off.encliQg;niilitaty pe~nnel with- · 
_ . ·- --~-~·ro~~iblyarrangliig_'.det$ees:iQ. various sexua1Jy·e~licit pp~itjonsforph~togr~phing"; «forcing. · 

. . . wed male detaiiiees to .w~.womea~s Widerwear-"~ «forcing groups o(male 4etainees.to -~ . . 
· - - · . _:_:m~ate .tliemse~ve~. whifo -being photo~hed and vi~oo~'; ~'an:-anging· ~eel inale .. 

····._ -. · . . : . .-··detainees in a pile -~d ilieh jtinip~1f on them"~- ·~posi~io~g a: ~ed detainee 9ll-.a-MRE Box,. : .-: 
. . . _ · ->with a_.Siin4b~·onJtjsJfea~ ·-and attaching Wifes.to his fingers,.tO~, ~d p~s tp siJDulate efocttjc: 
.... -· -. :' ·- ·. -~ . fortiu-~";-~placing a qog Chain or .stt;ap aroun.4 a -d~oo~ s n~k an(hayingi ~male s0ldier,~se. . -

~~- ·_ -: -_· ·: · ·_-~tar a piCtur~";:and ·:spd_omiZhig a-~®nee.wj.th a: .cher.Qic~J lighf.an4·p_erha,ps 'a-brciQm ·Stic~ "· ·1d · ·: . .- .. ·~ 
:···> -:-_'_. · -. :-~-1~1i-.T~~e-~an~onactiiw~te~4ertakenforo·$usive.an~:t~~-P\uposes .. ·.They.h~no,-. -: ._-_ ·:· · 

. .. ': . ~, '_ .l(~ein~l~ce. :eith~i-~ pu~ose ?r eff~_to __ any:i>f.~e·tec_hajqu~ propo_s~fqr ~~by the~~·_·._ 
-. -:- ,.._} : · .. -_ _._whether ~ploy~. indiv~dual_IY. or in oo~b~a#on. _ ... :' · - ~ _--. ·: _. 

~:> ie~!~,~:~~~.;;~ nmn --.-~ • • • • • • • • ~~··... ••• •• f6n32i 
· .. - . •• '!, 

. · .. · '"'.·· .. : . " 
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The contraSt with Kovac and the acts atabu Ghraib goes some way to highlighting the · 
conduct that paragraph l(cj does reach. As the ICRC Commentaries have explained, paragraph 
I(c) is directed at ~·acts which world public opillion finds·revolting-acts which were committed 
frequently during the Second World ·war:~ ~ictet, ID.Commentaries, at 39. World WarU was 
typified by senseless acts of hatred, .and huiniliation or degradation,· for no reason other than to 
reinforce that the victims had been vanquish"ed or .that they were· viewed as inferior becaus~ of 
their nationality or their religion. ·Needlessly exposi~g prisoners to public curiosity -is part of this 
dark history, see GPW Aq. 13, and commenta~9rs cite as a paradigmatic· example of su~h - · _ 
conduct the parading of prisoners in- pu&tic~ · Se_e Dormami, Elements of Crimes,. at 323 ·crefeiring-· 

.. to the post-World War Il proseeution ofMaezler for marching prisoners through the streets.of 
··Rome in~ parade· emulating the tra:dition:of ancierit.triumphal celebrations). In 8:1\0ther case, 

Australian authorities prosecuted Japanese officers :who.tied Sikh ptjsoners of war "to~ post and 
. ·beat them with sticks until they lost con8ciousn:ess.'.' · Trial oftcinaka Chuichi and Two Others 
- (1946), XI Law Reports of Trials of War .Criminals: United Nations War Crim~s Commissions 

62. 'In addition; they shaved the priso11-ers' beards and forced therri to smoke cigarettes, in 
· = deliberate .denigration of tlie Sikhs' religious practices requiring facial.'hair·and forbidding the 
· _handling of tobacco, all as post hoc punishment for lninor infr~ctio~s of the rules of the prisqn 

camp. Id.~ · · · .. · · . .· · 

. ·. : . These acts were intended to humiltat~"; and nothing m~~e-there was no. serurjty 
justificatio·n, ·no carefully ·drawn. pl~ to prot~t =civilian. iiv.~s, These were part of a· panopfy:or 
atrocities-in World War IT .meant to ~reduce men to the state. of anii:n.als;.'' me~ely b.eciause ·of:w.ho -

. · . they. were.· See· Pictet, ill Commeniaries~ at 621. these acts were undertaken for wholly · . . 
prurient, huniiliatirig,. or.bigoted.ends, arid tha~ feature was an inextricable p~ of what made 

· them "outrageous_.,, 47 . · _ _: . · · · . · · . . : . · · 

: · ·. · '46 In tQis ~y. act5·intended ~ deni~e the ~li~o~. of deUhi~ inqilicate Q:miinon Article 3. Afth~ 
· -~ .P\irsuant to ~ different standai-d aj>pliCable. t~ ¢st>nf?l'S ~~~ im~ tlj.e 1929 ~evil Conv<?UtiOn, ~e ~ : 

. . . , :, '.Wai .. crim,es Prosecution sqggests that S<>me consideration of.the:? c.ultur.11 senSitivifies of detain~ mily:be relevant. . 
. -:· : . . ... ·when ~rm.h;iing :whci:"1er there bas-been a. stibje.ctiv.C intent to humiliate. There. the J~ese de(endalits sought : . . 

. . ... _; · . _: : om the ~-of.the Siklueli~on an~· sought to Cxploit thpse in.pa!dCJl]ar, Wjth.no·pmpose:otbe!' than iO fumimate 

.. · : .... , : .. :tlledetainees,_ ~is"isnotwhat(!CCl.lisin·theCIApro~ I~.sbottld~-~oted-·~upon.intake·iirt.o·~y. the .. · 
= : .. , : ... ·.:. CIAdoestrimthe~-~~the~of~CC$to~tthe'introd~an·of~~~ns-intothe 

-: : . · . ·: · _facilitr: A&f:this i!lltial ~ 4e_fa4iees _are·~ ~o.~w ~eir ~to any_~ length; .We 11ave·~ . 
: : ·. ·:conci.~eci that sµch·limitoo use .of ~luntary ~ by·tlle CIA is .consistent Wj.th·COmmon ·Article 3:. See - . 

· .- · Letter to JOhn A. Ri2zo, ACtirig Gencni eoUnsei,:centraJ. Jiitelligen~. A.gency .. ffum Steven o;" Biadbtµy, ACting : ·.. -
... · · ~ ~ttomey Gen.em, Office <Jt:tegal cQimscl. at 12,.13' (Aug. 31, 200<i}: Again, the.difference. ~·is· tha!- . . 

·,:· · · .·. · -theputpose:isnot_t~>himriliate thedetainee;·orto·~IoitaD:y·~C:Ulat sellSitivity~ but to·serve legitimatesecuiitt · : _ 
.· ·.· :_. ,m.dhygi~p~.- _: ... ·.~,. - .· ... ·. ·. .: ....... ·· ... : : ·, . - . 

..... _.:.-_-, .: .. :·. ~ .. / ·: .. > .: __ .·.,~-~.~~~hen;fs~~~:~e.&ct.~·~pii'1(c).isri~·~pr0in~jtlQn··~~ ,: . -. 

. ·. ·.: :· . ·;- : <:<<?~~ simpl/citei:',· butli:1ste~ulproscn"beS "outrages 'llpOn perso~ql dignity •. " -(EtpPJiasis.adaed.) ThC woids·· . -. 
· :,:"· .. :. · . _ · ... : ··· . :~Ii. persoDal4igeity"' ~be rea~ to.sjMmy~e injmy that ~µStoccur 1xfore we· eviluate wbethei~ecatiShig_ _ · · : · . · 
:·:· . · ·. : .·; .' ~ ,~n~~-co~·an "~e."· Puf~. ~ l(c))s. not ~-~floadnginq~:intQ·thejUS@"~~ns: · · . · . · 
·.:- .-.... .-:., .... ,, 1/fou-.party ~nd1:1ctd~g~~ C9iiflitt~o(illl intematio1µ1r~ -~Cad, ~~~~.be ~me ... - ·_- · ·. ·;. . 

... · ... : : _:amo~to.~iial~goity"beforethat.~iStri~ .The~rds"upo~persmialdigni~ ~al$o:~~.to·. · ·· ... 
: · , ~-·' .. ·oo~ the co~4Cratio~-t:liaf~·~e:b~~i~ b<2r-in ~-~hetlier·an ~oUtiage~-~~'·fi.i·~ .. .- ·-. · 

: .~'-.:,;.:) _. · ·.re~ ·the_1~ ma.Y.be~gn(d to f~ ~hJ(c)-on!h~ J>C?IS<>n $Ubjectedfo.state.JJ3rt.r.oon~uct. ~dliis .. · · : . · ; 

>(bj(-i{". . ; n•'n'-'~'.-~1 0 •• 0 0 •• 0 0 ~Mi-I .. '., '· 0 0 

· -.. {b )(3) ~~t$~cAc~_·. : , . _. . . .. :. ·.~· : . . . .. . . _· ·.. : · . _· :~-~ .ff3 2 3 . · .. 
-·· . ~-·.. 67:..-.·· ... . .. : .· 
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With th~se principles in mind, we turn to whether the proposed CIA techniques. are . 
consistent wi,th Common Article ]•s prohibition on «outrages upon personal·dignity, in 
·particular, humiliating and degrading ·treatment." We already have.determined that the CIA 
.program does not "shock the conscience;" or thereby violate long-standing principles of Unit~ 

, State5 law founded in: the fifth Amendment to our Constitution and incorporated µito the DTA 
Especially regarding a temi that, in many· ways,. provides a protective buffei:- around the 

· ·co~parati'vely specific prohihitions in_ Common Article 3, it is appropriate forth~ United States 
·io tum to its <;lo:m.estic legat tradition~"to provide .a familiar, discema:bie standard for the inquiry · 
that paragn1ph · 1 (c). requires.· As we· eX:plained above, the MCA ·reflectS a cpnsidere~ juqgment . 

. by Congress that the DTAtightly fits the requireinents~ofCommon Miele 3,·a:nd t_his . 
:congre8sional judgment is irnpo~~ni. in determining the proper interpretation of Comnion Article 

· 3 for the United States .. The DT A asks :w~ethe(conduct "shoGks the. contemporary conscience," 
.it evaluates the judgment of the reasonable persQn, and it tracks the inquiry that ~e :plain 

. ·.meanmg of the term "outrages" invite-s. Thus, our _coi;i.Qlusion that the program is ·consistent with 
. . .. the DT A i~· a ~ubstantial factor in det~~nirif-·that the program ·does not _involve "outniges 'upon 

· : personal d1gruty"·under Common Article.3.4 -. ·· · · . ·. . · . · · . · . · 

.But ·consistency with the i>T A is not the only "basis for:" our conclusion. .In the limited 
. context at is~me here, the CIA progi-am, s narTOW focus; and ·its compliance with the careful . 
safeguards and Hmiiations incorporated irito the prograin, provide adeqtiate proteCtion against the 

_ · ·~o~trages:upbn ·pe~sonal <;lignity~ p:r;ohibited. by Common Articl~ J. Of particillar importance is 
that.· the interrogatibntechniques jn the CIA program are no( a: standard for treating om enemies 

. wh.e~ever ~eJind them, ~ntlUding those·in militarj custody .. Instead, -~e CIA prpgram is . 
n~oy{lytargeted at a small number of.the most:da,ngerou.s ~d I<;nowledgeal;>l_e ofterr.orists,. . 
·those.whom the·CIA has r~on to.believe·h~or inuni~ent_plans to kill Civilians th:r;oughout.the. 
worJd .or-t>therwi~e possess" information of critical. intelligenee value· concerning the ieadershj.p or· . 

. a¢~ties of.al-Qaeda: ·F_orthose few, the·Uajted S~es·tak.es measures.to obtain :what they know, . 

. ·. . . .. ·, . . digiiity, Iather fhan ·the intention Of the Sf.ate actor or the reasODS for the actQr:'s~nduci. . This JattCdnterptet.ad~n . 
· . ·· . · ·. -would_oi>Dstit:ute a point of departure from intemati.oruil ~~ whicb:has lQOked to the liitention and pUipose o( 

. . . ::the• actar,. as~ as the cont~ .Of an!;! juStifieatlons (Qr the conduct,. In: any.event, thefo:regQ~_historical . 
. ~l~ de"m.<$frilte thaf. ·we.n~ to ,laiow whj the ~nC;ttict iS nndertak~ to·.deteririirie whether it is ail .. outrage. : . . . 

.. .·~-~Dal aigilifj." ~ ~ jlrisoners as am~ Oi'fumsP9.rt.does not evoke ~e same.reaction;·.· 
:· _ .. · · ..... rising_fo'.~elevel-Ofan."~trage.4'a5.the.~less~g~fp~to~~tetheril, inthis_wiiy.~words .. 

· · · · : · . .' · .. ~n-~nal dignity" -cannofbe.read to co~e-paragraph.l{e} to·d~~ an-absolute l~ ofh;lrdshlp ~. :-· 
. ·. · :· . ~- . ·. ~ noUx~·tol~~- .lnst~d, whether an ~nt to.~n81 di~ ocCur&.depends to·SOJ:ile d,ctree·on1he ~:. · .. · 
· . _-: .. . -Wh}t a hardship is bein,g .lln_ws¢. · 'l)C ~ is best ~-:as a:p~~Oition on the atbi1J:a1Y,-ihe. wan10n, or tlie j>rurieiit . 

. . . · ... 
· _Cli,sco~~g·9f perso~ protCcte<i-by C9mmon Article 3; as well~ in some~ :lJDileces$UY·oi careless_. ·. · · · 
-~e.iit, even w~n. the overarclllngjustification iS le~. As we expJ.;Un below. these Principles.do Jiot · .. · · . 
· deisCn~ _the· c;iarefully·4ritwn ~-~ted CIA.~gati.on ~ques·. · . ·· .. · . . . · . · . · ·· . 

:_:: :··.::·~-. · ·. _.:- · -~ .. ·: · : 41·&:~~<iWiditherir~:~~~e·it~~·t0.~~¥~o{~~~~~id~~o~~t·the· .. 
-:"" ·.··~ · · · · ·. ::etf~ oft{le techniques in co~tiination. ··See. e.g .• Al~skl,:"1Sl:CJµdeed;.~ seiiousness of !Ill act~ its . · 

.. . . .. . . : ·,.: ·-~ces·~·anse ewier from.the nature Ofthe:aCt~ se.Orfio~ the ~9ll of tbC actor !i"Oiil a ·. ·: . . 

... ; . .·. '.. _: ... :•c:Ouib~~-E¢~ni:~cts whi~. t3k'en ~y. :woUid not cOnStiiute !l Gfijne;Wiihi:i,~e meaf!i~g of .Article 3 ": 
. . . .. ·. -/of;the~ -Oeneva~~ons.) .. Wehav.e concludecUhatthe-techhl~ in.Combination \Vould.noi Vioiaie die.". ·: . . . ... . 

·. ·, . . : ·. . ; ~n.stifutii>oar~danfs uiC<>rpoiaittfill the·i>T A, . .fee sitP,.a.at 474~. arui·WC°.agam copclude tiiat ~h 1(-cf .- : : ..... . 
. . _.)····.· ·· .. :-·:.~~~:~?t~-~~Ja~·bfthet•qti~·-~:eith~riridividUall,yo~!n~fub~~~- · · · . ·. ·. · ·: . ·. : .. ' ·. · ::· :· :.:· · 
. :· ·_..;:/ .· -, .-:.,: .• . . . . . . .. 

,, .. ,;,_:::: ·. ---:-.-·-- .. '·::~.: . :·< >···:. · · ~-~~ · .·.· · · ·. ·: · .. ~r•*::_·-.--.:~~-· -_-. ~-:-~<bt·~0:.3;2'·4. · ~ ._··.· 
_.:-.-_: · ·. . . ... · : .- . · · ., · · : ·.. > .. · . (b)(3) NatSecAct 
·,.··· .. · .. 68" ·. ..·. . ·. 
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but each.technique is limited .to k~p the detainee safe and· its application is· circuiµscribed by 
. ~eils"ive procedures and oversight. tho8e wlio impJement.thesetechniques are a sman·number 
. of c~ professionals trained)ri th~ tecQnique8' careful limits,' and every interrog~tion plan ·is . 
. appr.oved by the Director of the CIA · 

. . · In addiiioQ,· as we have emphasized throughout this ~pinion, the CIA's detailed 
:... . . procedures· and safeguards provide impQJ18.nf protections ensunng tha~ none ·of the techniqµ.es 

would· ri~e to the level of a.ii ~utrage upon pers.onal dignity. With regard to the. corrective . 
tec~q~es, :the ~IA. has assured tis that-th~y would not b¢ us~ with an intensity •. or·a frequency, . 
."that"wo11~d cau~e significant phy~cal pain o~ injury: See Aleksov~ki. ~ 57. With all the· 

.. · techlliques, the··CIA would detenmne in advance theii suitability and. their safety witli respect to 
each individuat detainee, with the "·assistance of pr.Pf~sional medicai and psychologi~al . . 

.· exammations. MediCa.l personnel further :would monitQrtheir application: CIA'pe~c;mnel, . 
· _in~l~ding ~edical ·professionals,· would dis~ntinue, for .ex;ample; th~ sleep deprivation tecluµque ' 
. ·. if they d~ that the detain,ee was:or might be .suffering .from extreme physic81 distress. :_. 

. . Each d~~ee may react differently to the ~mbinatfon of e~need. int~rrogation tecbfilques to . 
. : . · · .whfop he is subjected. These· safeguard~ .and indiYidualized ~ite~tioJi are ~cial. to our .. 

: .. ct>n~lu:Sion thai the combined·use of the techniques would no.t violate ~oinnion Article 3. See 
· . supra n.SQ... · · · · · · · · · · ·. · · 

. ·. 

: . _.. . : , ·.· · .......... As such, the·t~~es. do~~~ hnpliyate.the oore principles" of~e·ph,hibit1o~·.on ·: 
:. -: : · : ... outrage8 upop..pers9nal:di~fy.,, A·r-easonable person,·considering all the c;;ircum~ces, would 
· -:·, · ·. · n9t cODS~der ~e crinduct ·SO serious· as to Jie b~ond tli.e boilnds of human decency. '(he· . . · . 

. . J. _. : ieehniques lµ"e·not.iniended to himiiliate orto. degrade; ~ther," they ~e Caiefully limited io the. 
: · ' · · . · ·pW]Jose of obtainllig critical.iniellig~ce. They. do nOt: _mariifest th~:"s~qi for huinan valu~"' or · 

· · . . reflect .conduct don~lor the:purpos~ .of~µiatjng and degrading the detafu~e ~past of 
~- ." . : W.erl4 War II,: agajnSt which ·p~ph l(c}was _set: As we ~l.ain above; a.reas_onable person: · 
.. . ..·. · · · w-0~d-·consider the justification fo.r the condµet:·and the full ~ntext ·.of tlie pi:otective .m~s 

· •7·: • · piit ~ pl11:ce·by tb.e·cIA. · A.ccordingly;the.~e~ limits on the.CIA.p~griun,.the ~ow foctis 
.. - pfthe'progral:iJ, and the crili~ putp0se·11iat-tne;program serves are·~portanttotheoonclusion ·.-
- : -. . . that thC..sixtecliniquC:; do" not oo.nstibrt-e cond~c(so. seriOt,is. as to;tie beyond ·tjie boun<is ~·human· .. 

:=_: .. · ... ::·-, -- deeeiicy.. . . . . ··:. . ,. - . ·. .- ·-.· . 
'\ . ; ,, . " . ,/'.. ~· . .· .· . ·. . :· . . :· ~ . . . .. . . .. . . 

... ~; ~.··. ·: .... : : ·. > ·.::.: . · .. · ~e c~ ~-~~~~-~·~~~~~~·t~~~ ~~pos~·~~-aie~~·~.itii~iii·: . 
.. > .. · .:· . · ; · p~ary.to mau_1~m.:811.eff~v:e p~ .fyr.~~ .small ~~~.q:falQ~ ~~v~ :._That , : 
.. ··: .. · .. . .·:· . .~e. Cb\ bas.e<>n&.ed .itself_~o ·snCli .a. 'JDhiim~ ~op:g~With·the. oth.er'Ii~nitatl~ns the~~. · 
. ·, . · · . . pblce~fon the program, .does not. reflect the type of wanton contempt"fbrhtlin8nity-4he atrocities · 

. ·. ~·: ·.-=: · .. '.: .~kted bY,hatr.ed for.«h~.tltat ~ereeo~tted frequ'.en~'.Y.duriitg the seoon4 World.War'. · 
··= ... · · : .and tl}at ."pu~lic opini.P:11 f4ids ·particutarly reyo_lting"-at "!Jiicb.. the prohibition m(':'outi"ages · .· 

·.- -· .· :·. up.on p~Pal<llgnity" is aimed~ ··~e.Pictet," m CommeJt~e.f,=.a:t 3~:.: . · . . . · · .· .... · ' . 
,,!.. .:-··... • • • • • .. • : .... •• • • • • ,. 

. .. · 

. ' ':, - . . -·: .·. ;. .. _. . .. ;:: .·.-: •,. . . . . . . . . . ._ ·. . . ; ... j .. . . . . ·:_ . 
I, -..·" • •'•. • -. • ~ ": ••• ::: I .... •~·--• "• "·:·: ~ • ..... :.· ... ··: •, :: •• • • •• "• , • ~-.:·_:• .·.'. • •• • .•~ • ,! 

.~-·:_·_~:_/>:~ ....... ~: : ~·.··.->:~~~~:~~_-R,!ir~~~·i~1n6~~~:~.~~oii_·~~i~!i&~:~~~-~~~~.- .. - · ... : . 
· -. ·:·: :· . · ·: . ·that ·perso~ piOt~ed tiy:CoJlitnOi:J: ~ct~ 'l· "s1Jatl Qi ~l·~ces be~ti"eated~ely; , · ·. ·.. .- .·:' . 

... ' ... ~··::,: ..... · .With~u~·~y·.~~s~.~~~.~~~~~ ~n'.iace; -~ldurj·"religfo~n-Or.~ s~.~~~-~r ~~ ~~ ·"·. : ":· ~-

\·: .... ·:,::_·>c6Ycnn:; ___ :_~:~:-~.:: .. \-~---·-·,:· ... <- 511·~···•~ . . ~-r~li~;«·• · .. ·.-· · : __ · .. ·. :: ; L 0-0-.a.2:5 .. ·., ..... :: · 
.. · ... · : ·:: (b)(;3) N~tSeeAGt"· _; . . . . : .. · . . . . . . . . . . . . . . .. ' . 
. :·: _. . . . .69: .·. - . . . .· ' . . 
.. . .::- :. 
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any other similar criteiia. ,,49 The .text maJ<,:es clear that its fo~r specific prohibitions are· di.i-ected 
~implementing the humane.treatment requirement. See GPW Art. 3.·if. l (following the· humane 
treatinent requiieineilt with "[t]9 this end the following acts are and shall remain prohibited"). 
As we have.discu.ssed above, those ~pecific provisions desorib.e seripus-cqnduct, and the 

· stlJictQT~ 9f Common Article 3 ·suggests that conduct of a ·similar gravity woul4 be required to 
constitute inhumane treatment. · · 

The q~estion becomes wh~t, if anythirtg~ I~ required by "htiinane treatme.nt" m;ider . 
. Comnion Article 3 that is no~ capturecJ by the ·sJYecific prohibitions in ·subpm:agraphs (a)-( d). We 
. ·can ·discern some content from references ·io "humane treatment,, :in other parts of the· Geneva .. 

Conventfons. For.example,.other'provisions.clo.sely link ·humane treatment With the provisio~·of. 
the basic neeessities essential to life. Aiticle-20 ofGPW mandates.that the "evacuation of . · · .. 

· ·ptjsoners of war shall always be effected.~manely ...... The :Detaiiting Power shall supply . 
:.i>risop.ers of war wl?.o are being evacuated wjth. sufficient foo<,l and-potable water~ arid with· the 

. necess~ clothing and. med~cal attention.?' .S<fe -also GPWAit .. 46. This·them:e runs .tbroughot.it 
. · theConventions,_.arid .i!ldeed Coillmon Article 3 it8elf reqq.ires a subset:<~f su.ch basic n~ssiiies,· 

by µiandating that the "wounded:and sick shall be collected and car~ for." GPW_ Art: 3 ~ 2. . 
.. Given these references througtiout the Conventions~ humane tr~eni under Conimon Article 3 
. is reasonably read to require that detainees in :ttie CIA program be ·provided with. the basic 
µecessities oflife-.:-food and water, shelter from the elements~· protection from extremes Or heat 

. . and cold; .neeessaiy ·clothiiig, and. ess~ntia.I medical care, absent emergenH .qircumst?flces 
· · .·' .· : · beyond· the control of thy Vmted State8, · · · · · 

. : . . . . . - . . . . . . . 

/ · · :_ . :We .i.mderstimd that-the CIA takes ~e to e~sur~ ~t th~ dCtamee8 ~ecei~e those.basic · 
· · .- .. · n~ys~iiies, ·You have inform~d us ·that-detainees in ciA <1t1$t~dy·!ll'~ subject to regular physical 

and. psychological Jlloniforing by mediea~. persoruiel and-receive apprQpriat;e medical ·and. d~ntai. 
· care, They are ·given ·adeq~ate food :and as i*-uch lYater as they ~riably please. CIA detentio~ 
facilities are.sanitary. The detainees receive neces·sa.ry clothes· and are sheltered ·from the· 
clements. · · · · . · . · · . _. · · . ·· · · · · · 

.. : . 

·· · '· :Fo~.~n d~tain~ determined.to. b~ withh0idin1{higb wi~e ilitelli~nce,i1owever; the- · .. ~ · .. 
. ,._: ·. ~· . · . ·-~IA piopo_ses 10:-etigage in.oiie hii~~tion.i~que--Oiewy ~~pulaticj~t would . , 
....... : ... · .. : .. adjust·1;lie proVisiqn of these resources .. The· detam~'s'.roeals.are tenworari]y·su~stituted for a-. ... 
. ... : : ·. .. · ... ·.Oland 1i_qu~4 ~~et that.·.wl1:il~· ~ess appetizliig i)Um no~ .meals,_ ,exCeeds. n~~ii~n. requ'ireitientS. · .· . 

•' ·.. . . ·. . . '·. . . . . . . . . 

· ·.. . ·:· : . ·· ··~.-~:tangriage does n~~~-:~treatm~~~:~:ftj,r0\ljde5tfut the'.~. 
· .~ · . ~ ~~~in qriestion·nuiy. nQt justify aDY dCviatioii froin CominOn Article ·~·~S baselintf ~ Of humane:· 
· · treatment. Tue Oen~a: Conventions~here inipose ~ ti:eatm~-~eots. See GPW. Art 1_6 f(AJU 

. . . . . ·. ·prisopers of ~·shaJl.be,treated alike by the ~:P<>Wer •. WithoUt ~~~distinction ba$Cd ~ Iace, .. .: . . 
:.; .... · . : . · .::iiatioDaHtY., ~otisb,eiiero,r.politioal opiriionS,:0ranfoUier.distiJiwon1.'o~~-~-~irit~; <~ .. ·<.·:: · ·· 
. . . . ·. :: .. added). Article l~)-aJsO,prOvides specific exi:eptioils to' its eq1J8} tieatmeotrequiri:menfwithregamto priSoners or ·:· . 

: ~. .: . . ·. . . ·Wai'. wbicb:We would'~ tf)"find in·Common.:Atticle3 if it were."also aj1 ¢quattreatmentreqliimneut ·The ·. : ... : . < -: .· . 
... . ·. . :_ · ... _. .·:~~Witlitl;te.~~.Alti~.16.~~ilie·liDkageof~Aiticle:3~s-~~tion~lefO:.__.J · 

:. ;·. '. · :·: . : ~proyisiOn.·ofli.~e~ent.· lhe<?omme,ntmi~further.exp~:tliat"distinctiollS;~aillong:theliste:d :. . · · · ·. 
; _:.:. :._ :·: · ... :aiteria; n:i31· be. made· un(;ler Common Article ~:·~ tmig p'the ireatm~ ofn,o c0verecrpC.rSo11 falls be10w ·the· · · :.-'.. : .. :.; : : 
· :. ::.- · · , : mmiinunfstandaro·o{h~e,.trCattneni. · PlCtet m.o;~tn.taries;-3t4<>-4l.".Thu('we tum tctdete.rmining.thebasi~ ···· · · 

. :~,_J. )··· ;· : .. -~~iit ~~~<>n ~cl~.3·s htajne. ti:Caitti~_:requii~ei~( · · · ·_. · . ~ · .. ·,_: ... · .. · . · . · '. ..... : . :: · . ·.· .·. · . · .. , · : ._ · .. : 

,.·: ·_:~- ·. ·· · .. ·: .. :. ·: · .' . ."·>· : . ~~~· c;D. ·.·.,, ·' ..... : ~_·1;,i. ~~-T ._,_·,:· ... ·_._-:··· ... :~:,:· t_n:·o_.··s_:2_·:·-·._s_:_·~ .. : · __ ::: .. _,:. 
···.·.··_;_b~::...)(_.1\··-.-.- :._.~·-;·:.;·:_,_·, .. ~ .... :~: .. ·:._y¢p ~wlii'ilf1 1·--·· 

"' I- ~--~~~-~. -.J. •.• • . .. • . . • ·. ' . •. •. ·.: . 
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for safe and healthy m¢iCaily appr:oved·diet progranis in th,e Unit~ siat.es. Duririg application 
·~f th~te~hnique, the detainee's weight is monitored, and·the technique would be discontinued 
$.ou)d the-detainee Jose m9re than 10 percent of his starting-body weight. The element of 
humane treatment that we cim glean-from.the structure of the Geneva Conventions is one of: 
«sufficient fo<:>d_,, GPW Art . .46 .. Because the food provided·during th.eteini>orary application of . 
the dieUµy mafilpulation techniql}e is suffic_ient for heajth; we conclude that it does Comply with 
_the "sufficient food,, element ofCommon Artjcle 3's humane treaonerifrequirement. -

: .Cf. Aleksov_ski,-CaSe No .. IT-95-14/l, iJ Jos (dismissing· Common ~cle 3 charges ag8.jnst prison 
·. ward~n who proviqed only two meals a day to all°d~nees over a.period ofoiorttru, ·and where· . 
. . some detainees lost over thirty pounds). · · · 

. · W~ralso. find it r~lev8;nt that the CIA'.s interrogatiqn and detention pr~gram co~plies with· 
·. the substantive due proces·s requirementS of the Fjftii Amendment, ~hlch.under,most 

: · .... -circumstances require .'~safe conc,litions;" including ."adequate food, shelter, clp~ng; and medical 
·· - .. · care" and which are inco{porated.into.theDTA Yau~gberg v. Romeo, 45~(u.s· ... 301., 315 (1982) . 

. · .Requii:ing ili.e.provision ofbasic n~essities'is another exa~ple of how ~e constitutional ·. - -. 
standards inc0rporated'in the PTA themselves provid~ a "humane ireatffient~ principle.that tcUi -

· ·. ·guide· c0~pliance with Common AI:ticle 3. Congress :rec<>gnized as much in the-DT A, .given the 
. O:statut~' s explicit. premise. that the fifth, Eigh1h; and -Fotirteelith-Ai.iiendm~rits are dir~ed against 

. . · · ·a c0nc.ept :oP'inhuniane treatment .Qr puriishment." MCA'§'· 6(c )(2). · · 
' . . " . . . . .. . 

. .. . 

· · · · · . ·.. . .The ciA·prow-~~ncier tiie restrictions that we.ha~~ outlin~d-:-<A>mplies with each ~r . 
. ~e spedfic prohibitions·in·Comm.on Article 3 that impiement its oyerarchirig humane treatment ·. ·. 

j·· ·-~.·. ·requirement. Outside·i.hose four.prohibitions, aild the additional c6ncept of basic necessities·that . ·. 
_. ~e have.discerne<;J from the siru~e of tiie. Conventions, we coi:ifroilt. another-situation where 

.. _.: ._ . the··eontent of the requirem~ntis underspecified.bf.the treaty. See Pjctet, JV Commeni<iri~, at . . . 
;·. . . : · · ·... .:38.,~.9 ("The ·definition'[ of bum&ne treatment] iS not ·a very pr.ecise one, as we shall..see. On-the . 

. . : . otper -~d. there· is iess:·difficqlty in :enrimerati.J:tg things which are ;~<xfoipatibie with .hum~e_ 
. _ ·_,_ · . ·. · · . .-tr:eatme.nt. That.is tlie method followeq in the Con-irention when it_proclairiudoui;- absolute 
., .:<.: .. ·.-·. ;pro~~itioiis.~'):_Ag{lln, this is a situatio~ where the generality' was intenlio~:-_t~ .. tl}.e·.~ ._. . : · 
.- .. >-. -~ ~: .... :-. i:iegoyafors, ~.'jt seem[~l usel~s _an~ .eyen. dangc?roits.to att~~ to ~ake ~~st-of an .the faetors -. 
·-.. · . .-.. :. ·: · that wotild·.~e treatmetit.~b,unuine.>~ J~ at.204 . . Tue.Commenfaries:enip~iZe:-1hat '!What 
: ... /-. :.·-. . · · · . · ~~tutes h\~tru_lPe ir~ene· reqµir~s. ~.balan~ing:of s~t_y an.d huriuinitariin;· ooneems,. .The. _ ·. · . 
·-· ,., ' . d~ees· niay well.~e ''the ~bj~ -of stric{ni~s,". ~ the. "~easures ()f se.ciuity.-o~_repr~ion,.. : -:--
··. :' .··· .· ·· :~ven :Wlien)hey~e.·~vere.~·~ay··~on~eless·6e.conipatible·Wi#lb~fo.liU~~tarian·stand3rds .... , .. _· .. : · 
: · ... · .. · ,jd ai205{emphRS1s add~)._ "Giyen thedeliberategeneralify'of$e.h~niai1~tr.ea~enfstandaid,.it .·. .. 
. . : · · .- · .. is.f~onable to tum to our:oym law, which establishes~ ~dard ofh'umane-.treatnie.nt that - · 

·· :: .- · :: · simiiatly require$ a·:b.alan~ h.etw"~:securitY and ·h\llnanitarian·eonoerhs; to· .. provi(ie con~eD.qo· .. 
. . .- , : : . · ; .. otherwi$e .un.SpecifiCd. t~imS .4J. the ~nvenuons~· Bec8use·i:he ciA_progrcnn ~J1ipJies with the. · ... : . 

-:. ., ' .,:· ., . ·-' · St:andai<1 -or1tUm~e treatiti~n.t:proVide9 in ·the.Petai~~:Jr-entAet .. and· tli.e tts~ .. · , .. _. · · ; · ~ :.- : . ··· 
·: ,. ·: . _ · ... >:: : -.=ooristitutio~ ~~th~ it=inoorporaieS,-·all.d t>~ca.Use. if provides ~eei wi~ the ri~~sary ...... · _ . 

· . ,. . : _'. ·: · .. :..-:' ... -· . .food; shelter~ _CIQ~g, an~ inedicaf care-, t4e .CIA :pro#cun ·satisfi*s.·.~nµno-n Article 3.• sJruinan~ -
· : ·. . ' ... ~ · treatitle.B-rrequirenierit · · · ·~··: . ·_ · .,. - - · · · · · > · · · · · · :- · .· -.· · · · ' - ·.: · : · · 
z. ·.:··· _·· .-: .. ---~--. . .... ·. ·.·: _:·~ .-. . :'· ' : . . . . . . . .. ~.. . :. : .. ; _.··· · ... · .;·:·· .. 

. . . - .·.. . . . · .. ·. .. .· -. - . ·. . . . : --~ ·: . . ..: : . .. ~:: : ·.... . . . ·.. :. . . .- ::: . 

'. 'J ' > -- --- _-_ --- -- ' -- -- - ' . · - ---. • -• - · · t ;w3·21 : · 
':,:{&i(:t)---·.-.~,~:--:.·---·:_.<;.-:_,:.~,--·---.::-.--,:.:~ ... :~.---.-;1'8;-~-- · · ·· ·· ~i~ii9·~r.:.·. · .. -~:_.-.::_··.;· ... : _ .... ·, ~·-:··: .. -:~ ~:: 
.(ti}(3}.Na.tSecAct_- · · · ·· · - ·-·: . · · · ·':--'..~_ ---~-___________J. · · - - - · .: \ • •·. -.:. · ..• · ·. 

·_ .:.· .. - . . ". . •. . : ... 
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(b)(1) 
(b)(3) NatSecAct. 

. -·· 

c. 

. We. also. recognize th~t the practices of other state parties. in implementing ·co~n 
Article3-as -opposed to the statements of other· states .unsupported by concrete-circumstances 

. ·and con~uct~ serve as "a :supplemejitary.means-ofinterpretatiori." :See Vienna ConventiOn : . 
on th~ -Law oftr~ties .Art: 31.(3)(b ).· we·bave .s.earched for-~vidence of state.parties, seeking to-_ · 

· . implemeµt Common Article 3 in a con~,eXt: similar tO that .addressed herein, 1Jie one example' ·: 
~t we b.ave fol.Ind supports the: interpretation .of Common Article 3 that we haye ·set forth above. . 

· · · InJ>articulai, the U¢ted King~om fyqm ihe tim.e of the adoptiori·ofComino!l Article 3 until the 
. ·early r97os· applied an interrogation program.in a dozen counter-inslirgency operations that 

· ·!ese~bles fa severa_l ways.the one·prop0sed to .. b.e employed by tqe CIA. . 

... · · : . FoUowing World.War 1I and the adopti6n of Common Article 3, the United Kingdo~ 
·._. ·developed ~d·applied five "in depth interrogation"-tec~iques ·:t.o deal with a number"c>f . 

. ... . · : :· sjtUati.ons invcilying internal securitY~" Report, ofthe .Commitiee·of Privy Counsellors Appointed· . 
. .. io ¢o~iderAutho/izl!.d_Procedui:e~for the Interrogation of Persons·f!uspeited pf.Terrorisni~ 

· ·. · , 19.72, Cmnd. 4901, if 10 (HSMO .1972) (''l;>arker·Coinmiit~eRepoi(). Thefiv~teclµllques · 
...... - .. jnvolv:~.(i) covering a detailiee's head at a.tltimes, except whe~""ihe detainee wastjnder . 

. . - . in~errogatfon or in:ari room by himself; (u).~ubjecting..the detainee ~'to continuous ·and· .. 
·· : monotonous no~e of a.voli.ime caleulatedto.isolate lhimJ from .conuP-uriication'?;-(iii) depri:Ying 
: . .. :the d~tairiee of sleep "duri_ng ·the early days'~ of the foterrogation;{iv) respicting.a ~tairi~'s 4iet 
. . ·. . to .. "one roilnd of bread._and one. pint of .watei: at six:..hourly inteiy~$";. and .{v) ~orcing a de~ee. . 

... ·. :to fuce-:-but nottou~h_.:.:.a wall with his .hap.ds.rai~ect ·and. l,ris.fogs sprea~ apart_ for hours at. a· time,. 
J · · ·, ... · -with ollly ~J?.er.iod1~ Iowering·o~the anil$. to reSt:ore cir~ati.on.." Lord ~diner? ~orify · 

. ·'"'. : : -1,lepcirt. ·P~k.:er· committee Report, 1 ·5 ("~diner Minori~y .Report");see also .Parker Committee . 
. : · ··. : · · .. ·. Rep(>rt·1f 1U .. Broadly, speaking; th~ techniques w~re designed to. •e the .detainee ""feel tha,t he 
. .. ·· · .. · · .. :· . : is .in.a I>:oStile atmosphere, 8ubject to strict ·di~cipline, . ·.,. aP.4 ~inpletely isplated. so that he ~ears 

. ·!·. = ·· : ··:what ~ay ~appen b.~xt:~ Jd .iJ:·l 1. from ~e 1950s through>1h:e early 197.0s, the ;British ~.loyed 
'· . . . , ·.· : · .. ·· ~ome .or.8:11 of ~e. · fiv~ tec~ques-hi ~ do~ "counter irt~gencyopeiatioos" ar-0~d th~ world, · 
: · .·.: . : .· ;. . . · .. · ;incfodiiig 9PexatiQns 4l P3.I~_ne, Kenya, Cyp~1. t4e·B~tish ·Cainer9op.S, l3~ei,-Britis~ -Guiana, . 

:· .: .... :. ·. ~ :- .: :.. . . Adeli,. Malaysia, the Persiall :<Jul(· and l'forth~m uelari~L See :;d . . · · · 

"-:.·:.;:~;'.·.:··· ·. >~ . . .. :.~.-;97.;; ~~~ih~:.pub~ie ~~~ ~t n~i~:$~~-.;~~·kd·e~pl~;~-ili~ ·.. .. . . . ·. ····.-

. ·: ·· ,-.. : . ' .. ·. · : · t~que8 ag~n.st ;Irish -natio~s ~p.ected_:of.stippo~g Iii.sh .~t:publ~can .Aimy·t,errorist . . . ._. ·.· · ·. ·. :' . 
· ::: .. ·. · ,- .._. · ... aCtiVjties, ~-B_ri#sA·Govemme,o.t ap{>omted a :tlifee-per8on Go~ttee·:or~rivjr··~eeunseiors; ... · .. · ·. · ·: 
. '. :":. . ·. ·.-· :.-.:~-by Lord P8rker of.WadQington,. thti f..9rd Chiefiustipe-~fEn8Jand,·. to .. examme . .tb~ ·: - . : .... 

. . · · .. :_·· · ... : : .··. legality ·of~ing the· jive mterragatioil t~hOiques agitjllst .. 8u~~ terron~ . . _See Parker . 
: . .' .. · ...... : .. :.": Coni.mitteeReport.tif 1-~: ·.Amongother!hl~8S, .. th~·co~~-~J1Sidered.wheth~.the ·: ·. . ... 
. • ... :. ·: . . :'~: .tebhniqu~s·~blated.a.1965 d_if-edU,\te.-_req~irilig that all ~ita.Fy interr~gati~~·comply .. wj.th .. . .. 
·-~·:-:-:.J:: :.~· .. .-'.. · . ·. !~cle ·;3 ·of ~e .. ~ev~ .(;qnvention Rel~ve to the.l'reatnlent: of Prisoners Qf War {1949)," See . .:: .. : ' 
:·:-.:· . . ::· ... ·:".:-: . .it!. n·4:.{) & /1ppx\4. majority -~fthe ~ee~:u;icliiding the J,o~d <;Ii!~~ Jµ_~~· co~l~~.. . . ·. . . 
:.<._::. =·· ·: ::···.-·thatthY.~application ofth~~e.4'chrliques;·_slibject t<)"pi-op~r safegt;utrds,liraj~gthe~ion=on.: ·. ·_··: ,. :: 
'.~ >:..·: -": .. _·, .; .. ·.:=w~ch ~;ilie ~.e&t~:-~o :Wbich·tliey:can b~.applieCl;·,woul~foe. ~-e-0}iformify'Yith:lh~P4'¥ve_ .· .· · .... -~ 
· .;._:.:~ ".<-~ · :~:-. i{aiid:~ Wi~ Cp~~~.ArtjCte--3].~jd·1.3t .: .. '· .:."··. ·. · :·· ._. -'·:· ....... · ·· · . . . ..· . . -~ 

. . . ·: ... ' .. _ .. ;..... . . ·: . .. .· .·. .; ...... 
•• ·.·-..... ;. •• ~- : • : • • •• •• 'J • • • • ..... ·:·; :t.::.· · .. .. . ,. 

} .... . ._-... · . . . ·. . .. . 
'l -;;.Y .. ·. ··• .. ··. . :, .. . · .. 

~_·:·:·~'?-~:(~)'(:1:):·:~::·~·~.:-:-: .. ;:,_·:-:_;-::_ ,;:;:;~-- --~--:· ... :·:·.. :::-.:·:<· ·-.--~·-· .. _ .. ·_.· :~· :·__:_··'_____,· .... : .. : . ::. · ... · ·-~ . ... . .· . -~, JJ0-32 8· .·.· .. 
·-~.;·._.:(IJ)(~)°N~tS€GAct: :--, .·· .... ·:, ·<: ". -~~-8.~ rw~r.8Nf .... . · ..... _ ... ·. · ...... -._· . . :-· · ... : 

... ': • ·.:· ._ • ... • ,• • • • I • .' • • • • ''• • •, . ', ,• '• • • • • • •• : • ~. ' 
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(b )(3) NatSecAct 

. · · ... 

. . . 

In· reaching this conClusioil; the Parker Co~ittee reject~ the n.otion that" .. the end 
. j~stifiesthe means_,,· /d.il27 ... It rep_eatedly.stressed that aggressive in:teqogation techniques .. 
. . "should only be u_sed in eases whe~"<~ it is ccirtsidered vit~lly neeessary to. obtP.~ irifo~ation,.'~ Id 

· .. ·:il 35.· It also emphasized that interrogat?rs should be properly tquned and that clear.guidelines 
. · · should exist "to assist S-e~ce personnel [in d~ding] ·the qegiee to which in_ any particular 

·. ·. circumstarices·4ie. techniques can be applied.'' Id Similarly, it reco~ed the.imporiaiite of· 
_- : :. ·. ·obtaining appr~val ~om:seru9r·goveminent offi.ci~s !>efore employi~g:the five techniques,. id 

if 37,. an~ i~ rec6m¢end"ed .that aggressive interrogations oCctir _only in the pre8ence of a··~senior 
officer" With ~overall conf!ol :and .. : . personal ·re8ponsibility for the qper3tion." Id· ~ ·38. ·.The 

. eoinmi~ also. cortcl_uded '."'that a doctor With some psychiatri~ .t,raining:~horild ~e ·present at all 
t:iriles at the int¢rrogatio~ cer_itre,_ .. and ~hould be in the position.to .observe the ci>urse of oral .. 
interrogation,-1,..So that he could ·~am the_eontroller if he felt that the interrogation was being . · 
pr~sed too far" (although,_ fo. Contrast· with the CJA. prograni, the ,doctor w6uld not ·have the 
actu~ 'authorify-to .stop. the-~J:?.terrogati9n8)~ .!<!-_ 1-4L · · 

. . 

..... T~~-p~~er Corr#nittee emph~sized. however, tha~ its ~~j~l.on qfa"pu~e."e,:i~s-means'' . 

. ·analysis did not m~ .that" Common Artiyle 3 ·barred. countries from .. giving" soine weight to the . 
D.~4-to protect their cit~ns again~t the'·harm tlireatciied by terrorist orinSw-ge:O:t operations.·. · 

· The coIJimittee; f.or ex~ple, empJ:iasiUd .that, when pr~perly :administered, the :~ve µiterrogation 
. ·. ·:teehniqu~s .. posed .a "negligilile'~ "rfsk ofphysical Injury" and "n0 real risk". of "long~iemi mental 

t'.ife~s.~· fd -~iP 4-17~ .. Y enhey. had "produced very valuable: restlltS µi. revealing rebel.. · · · 

-· ·. 
· .orgartization;tiai~g and 'Battl~ 9r:ders.'.""!d 1J l~.· JA·Northem·Iieland.-·.t~e ~olnmittee 
·.observe<!, use of the t~hniques.~·-"~rdin~-police intei:iogation:had fail~;'led·to, among·. 

) · . . : other things, tlie ide~tification of mote than 7901.~~ members, det3i~s .abo~t "possiblcH.R.A., 
· -operations" and "futur~ plan.s~" ·ii:nd th:~ dlscov.eiy of large quantities of arms and exi)losives. Id 
;nr21.:22.: ~e ¢ommittee emph~ized. tluit the techniques were "directly and cindir~ly .. · . 
tespo~ible_fqrtJie:·s~ving.ofli~es _ofinnocent Citizens." Jc(iJ 24. · · .· . · ... . . . . . . .· . 

. _·More·bro~dly, tke Park.er Co~ittee:~taln~ that.the meamng· of Co~bn Artkle J's · 
.,,_ , 'f~ctions-mustJ;e interpr~ed based.onthen¢ure·ofthe··co)lflict. See: id t3o (expla.lning that: 

:. >:::. · · . : :t~_wcb.. -'as,~~ht1~~~-;. 'inh_uman/-~lru~liatin.gt ami"'degrading' f~ll_ to b~judgeq .by .[a . . 
:,..-: . ·.·._. .·: . ~--: .'._.4isp~~i6iiat~J 9~~~~ u;i--the li~t_,o(t}re.·cif~~ .in w~ch'tbe)ec~qu~s· ai~ ~i>P:li~"). :-· · .. 
. ·. · .:.- ·. · . :. :-'··Accordingly,_ the ~mp:)ittee conclude4 that-.Common Arti~le.3 niustbe intex:P.ret~ iri light·ofthe · · ·. 
~-. '. .... t.; .. • .... ·: wiiq~e threats. p0sed by .ierrorism .. Althotigh cc short ~f wa.du _its .Orclinazy;~ense:~ t~rrorism -is "m 
: , -: ·._: ..... _-· -many·ways worse-than-~.~· zd· .iJ.32 ... fi:o~·~'withfu the~~try;::friend··~d .. fc)e:-~irnod~e , ·. 
:_:_: ··:-_; ': .-_ _-·· ·_. ·.identifiable;·-tlie:rebefs"may ~e.ruthless iµeii deterDPiiedt0 achi~ye·tJieir end~ b:Y:mdi~ninlnate. ·. 
:~ .· :·.:- ... :· : : ~ks oli'iniloceni-persons __ Ifj~ormation·i~ to be"o~ec;t time mi:ist be of.the essence·of~e _·. 
· : ·: _·._:.-- · · · . operation~"- Id. M6re0v.~r~ filctors·tliat µiighr~cilit8.te.interrogati0n in traditjollaj w~-such as 

·-.·. 

: .... -:._ ·. · __ ,._ · .. -.'ainple fufor.µiatiop.';. to _:assist ..i~ogaton ~d ·"a number. ofpriSoners w~o· dislike the-~rtent 
: . . ·. ·. ·. " .-: . ; ·.: . . erieiny -i~~e·:~pp:~e oiily.too :~Iµig ·fQ·taJJCl ~ire .often a~sent '~in·cO~ter~revolutionary : . . . \ . 

.. ~ ·.;_·: .. ·-":. ··':·"-c>p~~~ns·:~}d~iJip5-~~- $~also id' (notirig.(iffi.icajty QJ,·_ob~g·inform~o~:~qul:ekly'): : . 
:._-.·; · -: .. : ·.: ..... : ::Q>~ajuehtly1_th~:·Jlm:k~ ~JJ:ullittee coO.olild~ ~ iµJig~t:Oftlie nature.~f_the.te~~st ~eat, · .. ·: · ;. 
:-·:: .· . .- :_: · . , ·1;he: i_ntertog~o:µ t~hniques.-~niployed by the Umted:Kingdo~ were ·consistent with.CoillII}oil ' , . _. ·· 
:~'.._-,~,-><::---_-::·~cl~·3:·_··._.··:.:<_ :r.:.~-·-. :··.'.~'.· .-.·· .. :···::··. ·:.:- .;: .·· _> · .. :_.,_·· __ ;_. ' ... ·.·. ··;: ... · . 

. . . . . ~ . '· .. ·:· ·. : . . . 
)- ... _. . .-· . .- . - · .. · .... · :·: . ·. .· ·.. .. . -:•. . . 

.... . - . .: ... _;,: ,_. .= ·.: •.. ·::_ : : .... '·. ·.- . . . . -~-~. . . ... . 

:': ;h,(1:( ~ : .. /~"-. n. • ~ ~J,..~~--~--r:.~·~s~T. ... ·=-. :_.< .. '. ~-~ ~-;-~: ~:_;-. ·.> . .-· 
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. · Shortly after: the Parke~ com:mittee issued its report, Prime Minister Edward Heath .. 
announced that, as a matter· of policy,- Britain would .nofuse.the five techniques in future .. 

. fo.terrogations. ·.See Pebate ·ori lnterrogatiOµ Tech:Qiques (Parker Coqmiittee Report),_.832 Parl. . 
·_Deb., H,C. (5th Ser.) 743-50 (1972); see al~o Roger Myers, A Remedy for Northern Ireland:. The 

. .Case for -United Nations Peacekeeping lntervendo1J °In An lntemat Conflict, 11 N. Y.L. Sch. J:. 
~ .. · _-_· ·In~'l & Comp. L.1," 52.n.220 {1990). The Prime Mint~ter ~id not, to our knowledge, -~e issu~ . 

. . · :·. · wi.th the Lord Chief Justice's.interpretation oftJ;te Uniied Kingdom'~ treaty obligations under 
... · .· . · · . · · · · 0>~on Article 3," howe'Xe~ .. Indeed, in announcing what he stated was a change in pc)licy, the 

· · . · . . Prime Minister emphasized tllltt the majo.fity. of the Conµnittee "oonclude[ d] that use of the : 
.. . . . . . .· methods c0uld be justified iri exceptiona~· circumstance~,,, su~ject to. Safeguards .. lei at_7 4 3. 

· · _ . _. That for more than. two. d~des following the enactment of Common ArticleJ, one. of the 
world.'.s leading-advocates for and ·practitioners of the rµfo. of law and. humari rights employed 

.. . techniques similar ~o those m the CIA program. an4_ detemuned that they- complied with.Cortunqri.·· . 
Art~cle 3 _prov.ides strong support for o_ur conclusion"iliat the CJA's_:Proposoo techniques are also • 
-~~istent With Co.mmon Article 3 .. The CIA'.s .Pi~posecf tecpruques are no~_mor~ grave °1'.han . 
::tP-o~e"employed·by the United_ Kingdom.' To ihe·.contra.rY. Uie."United Kingdo_m found.stress .. 
· p<;>sitions to ·be-.consistent with-Co.mmon Article 3;:but the .CIA currently does· not. proi>ose. to · 
i_nCiude _such a tecJ:µ1{que. Consistent wi,th recommendation:s in_ the Park~r Committee's fog?} 

. -, , · · .: · ... opimo~ the,Cµ\. has develop~-- extensiv~ s&fegui:ids,. llicluding writteri.~~delines, traiil.ing, 
. ·. clos~ monitoring by medic81 and psychologi~al personn~l, arid .the approv~ of high lev~l .. 

' . 
. .. offi~ials:t9.e~re that the·program is confined to safe aiid·neces~ 8,pplications of the . 

·. technlq\_fesjn a·oontrolled;.ptof~sioruil e1tvirorunent.: Wbil~ the United· Kingdo~ employed 
} . · ·these tecliiiiques in a do~n ·coloniai and related <::Qnflicts~. the Ui:llted States .pr:oposes to use_ these 
, : ·. : . t~~"e~ onl¥ with a· small ~m:b.er tif hlgh value ·terr~tjsbi ~gaged in a worl4~de armed . 

. . . <:QnfliCt:_ whose primary ·objectiye is to _inflict niass "civilian· casualties in the.United States and · .. 
: ·... · ~.. . . · ." · -tbfougho1:11 the free·world. · · · 

·. .. . ~ .. .·. . 
.. 

·· ·.·: . :· _. .· :. ·The·U:rutec:J Kin_gdo~~s dete~n:atic;~·tindet·co~~ Aru~le 3 8lso"sheds·stibstantiat · .. 
_: · .. ': ·: . ·. .· . ligbt on 1'ie.".decisions: of-Other int~onal tribunals appl}'ing legal "standai-tts·.that:fun~eritally. . . 

."::. ··· .. ."·:.- .· : : dµft;t fr~m C~on· Article-l. ''As· qis~ssed above, ~e Euro~ Court of~·Rights._later ·. . . 
_:_·:: · < · ·. ~ · ,·found ~.iwo·<?ftb,e·int~gatio~ -~qu·e8 -approved by tµe.Committ~iet.m.aJiipulation · · :· · · . 
··:· ::- _:.· ~--... .an~ $leep_depriv~tion::vi61ate<t~~--~d-~o~e prC!hil?i#~n ... 9n:"9pgradiiig.tr~~t'~·jp:_th~ .: · · ·. ' 
· · .·. · .. . . · ·· .. · ~ ··~pean· Conv~nti~n ~ ;Hun;um ·Rights. ·to which the United· State_s is not .a paey.- :fr:~'f!:rpd v. .. _· .. · · '· 
: :-. _ ·. ·. ~ . · .. ··. l/nite_d :f(ingdl!in. 2 .EHRR 25 (1980).-: 'fhe.-cO.µij explained tMt ·"de§.a~ .treatnie,iit'"tinder. the . .. .. 
. . ... ·. ' : EcHR-includoo -actlohs.-mrecf~ at.''breaking.(~~Jphysie8I of. moral·.resistan~~, :Of de~ees. 14.' . ::.- . 
. . . . :< 116'1: . The co~~ s. .cap~ciotls intetpretatjon of-th~ ~ur0j>e3n: Conv.entioµ" s.probi\iiti~n oil . . ~.,. . . 
·::.·. ,. ' ·.. · , . ':~.egrading tr~~nt" ·is noi. well-sUitep for·co~~it-Arti~Ie·3_.so .. Ind~ --~e ~pean.COuit . 

·. . . : . .. . . . . . . : . . . . . . . . . . . . . . . . . . . . .... : . . . . . . ·. .. . : . . .. 

. :_-~<:.::·.:,..·::::. · :'·· sci:~~e~-.s~e-~-iirPub~;~Co~;~ee~g~".toiti;J.e·~ .. Jsr~;,,~51~94·(~9~~j,~~i~:_._.·.:~ .>.·.-.. 
:_: .: · . .. · :theECHR..decmon3t:1d~;.tJl!li.aconi!>~on.ofiqten"Ogati~.tecJmiqliesinigbtoo~e .. inb~and.- -:- · ·.. · 
.:_., . .:- .·. . . ..~de~,-treatment." &.e.id..at 27-28 •.. ~-discussed abQvC,."se~ supra.at 41-42. tlie Israeli c:l~on im.ned ~ .. :· .. 
,; :: := <· , ~ . .- :··.oUJ>9.~-t1Jai:mn~·s~.1aw-~did'oot specifi~-PulPOitto·~ew~iaf~~tiites~~"1nao·?d ciemdinr.- . :_ · ... · -.. 
: .. : ~ · : .. ::: . ·.: · _ '. -~~~er~ ~ci¢lr ~ty. Iml:~_leSs "'.li,atrl5es:io .an.~~ge~iJP.oi;t peisonaI ~-~ otb,er~cjlation.: .. · · · 
: · : ·.:; · .'· . ·· ·· of Coo;inlOO Miele :3. ~~ y.e:ttS ~;tlie· Saine~cxiUrt reeogni7.Cd. th8i die inteiiiaUOnal.Jaw ippli?hle':to. domestic· ., .. ...: 

-- ·= . ·· ·":· :Crlinirial taw.enf~t and tbat.ai}plicable "to.an inned-conflict_funaariteotany.diffei: .. Whil~ the ~-places. · : ·:.- .. · · · 
.f = .:~.· ... :~ "~ol*~~~~nson~~~tiea~8eiierany,tJic;:~w~·~e4~ietreq~a.~~ . ···:: ·.·· :-: 

-~·:~ .. ~~=:( ;_··.<-·- -~·-_:_:-.:_._~ ~.--:-'· :·:_ :· -·. -,· .. : __ : __ ·: ~-~~~ ~·~j .. : ..... '::: ;· .. _·: .:· ,·. ·: _.·:/:, .. ·_;_;_:· 
,: ;J~lg\~a1p~~~ · ' · ·· .. • ·.·. · · · · · . ,• 74- ·· .. ·· ... >" · •· /. · . . ·. pioaa~ · '.: 
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· ha,s .interpreted that provision not onl~ to impose detailed .requirements on ·prison conditions; but 
. ~so to prol_ribit any action tl1at dri~es an indivi.dual "to aCt against his will .or oonscienee," a 
· standard that might well rule· out any significant interroga,!ion at:all. See 0Greek Case; 12° Y.B. 
· ~GHR i ~6. Those decisions reflect that the Eu.i"opean Cpnvention is a peacetime. treaty that · 
prohibits any fonn-Qf"_degrading.treatment," whil~ Common Article 3. prqhi~its only . 

··"humiliating and· degrading treatment" th~t rises to the level of an "outrage upon per8onal · 
digrtit)'. •! Comm9n .Articl~ 3 is a prQvisfon d~igneci for times ·of war~ -where the. g~thering of .. 

. . . intelligence, often·by,iequiring a' captured enemy "to act against his will or'C9nscienee" or·by 
. undermining.his "physical or rrioral resiStailce~" is.to be expecte4. •Furthermore .. -it is·uncleai: that. 
: the ~CHR fo1re'lhrul V; "u.K:' w~ oollfronted With teehp.iques ·fuat provided adequate food aiici . . 
. that were carefully designed t_o Qe safe, s\ich as those prop0s.ed by th~ CIA : . . 

· it is_ the United Kingdom's interpretation ofConimon Article 3. in practice that ·is rei~varit 
to olir determination, not the ECHR'·~ subsequent inteq)r~ion· of the legailty of the_ United · 

.. · Kingdom~s techwques un,der a· different ireaty .. The 'practice of the United Kingdom in . . . 
.. implementing the.inteiptetation -of Cgm)iion ·Article 3 supports th(? interpretation: set forth above. 

D.· 

f:~:·:_.-_:-·-.· -,-:.· ~:1~~-~~~; P~biic·Cothinid~.tfkainst"r~e:in·/n:aei~. ~G~~ioj1sr~~i;lici169/o2; -. · :-_:.-- :·. 
· ~ :. ._:_:'./f~ (D_~ .fl. l90S): --~-- ' . . · -·- :-_ . · : :-.. _.. -- _ .- ,. .· · -.._. _-/_"·": .. · _:·;. ~ -, _ _ ., ._-- -": ·: _ · .: --.__ _- ::"-

·.· ·. .. . . . . ·:. ·.· :·. . . ... ·:.· .. · ... . ... ·. 
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· less -definition. The generai principles .ieave state parties to address-the new ·eventualities -of :w~, 
__ to _mold the interpretation of the Geneva Conventions by their conduct .. W~ will not lightly_ 
construe the Geneva Conventions 10 ·disable a.sovereign state fro1Jl defending against the new 
types of terrorist attacks carried out by al' Qaeda. _ -

- -

The _interpretation in this memorandum-refl~s what w·e·believe to he the correct 
.interpretation of Common Article 3. Because certain general proVisions in ·Common Article 3 

- -were designed to provide state parties With flexl.biIJty to address- new :threats, however, the -natuie 
- of stich fleXibillty is that other state parties may exerdse their" di~eretion in"·ways that do- not._ . 
·perfectly align with the policies·ofthe United States. We recognize Conimon· Article 3 may lend 
'itself tO' other interpretations, ~d i~temational bodies or our treaty partners may disagree in . 
. some resp~cts _With this interpretati<;m. si · - · ·· 

.. ,_ Just a:S we have relied onilie War Crimes-and Detainee Treatrrien~-A-cts, other states may 
··iumto treaties with similar la,nguage, but drail~ for dissimilar puipos_es;· aS-a source of' 

--·. · _disagreement: AS discusse<;l ·above, for example; tlie European Courl._ofB:uriia,n -~ghts 
· ~- d~erminoo that certain_ of th¢. interrogation tecliniques:proposed for use by the CIA.-diet · 

· manipulatipn and ~leep deprivation..:..:..violated the European ConventiOn's -stalid:-Rlone -
. p_ro~bition <?ll ."degrading tr~tment n Jrel!!IUf:v. :United Kingdom, 2: ~ 25 (1980). For . . 

_ _ _ :·r~ons we have explained-, the_ECHR deeision does not oo~it.itethe.b~iSfor a COf!ect-readirig · 
. - : : .of-Common Article'3_ in out view, ·bui the openn~s of"humiliating _and-degrading tre8.tµlenf'. 
: ._ · . · . .- --. "might not preve~t oth_er~ fr~m, iricoriectly, advdcating such·anfoterpretation, anq the.State . 

· · · · - .. Department ~nfrifl!ls us that·given, t4e past statements of.our Europea,n t,r~ partners ·about 
) . -. _ -:U~~ States a~tions_ irt the W~_oxi Terror;-~d"no~ths1anc(jng_s~me oftheir-oWll past · 

_,. . p~~. ·see- supra.at n.36, .the.United ~tates could reasona.biy ~i.pect sbm~-of <_JQ.r European 
' treaty. partners tq t~e precisely. such an_ ezj)ansiye.reading of the "op.en ·temis in ~mmoii . 
· AI:ticle 3. · ·. · · · · · .. · .. · 

.- .. --. - . ._. -. -R~gni.Zmg the generality .or some. or eomnion Arti<?J~_-3 ~8 provisions, c0ngr~s-. 
. , , .· _. .. , · -.~proVided a-mecha.nlsm through which the:President coul,d' authorit8.tiveiy;deteniiine how the 
>·.- ·: ' '. · _:United Siil:tes.wouldappiy its teims.fo.sp.ecific--:coniextS. TheMilitafY.Commissions Act"ensure8 ._ · 
· .. ~. :_- -·:;-_. · ·:. · ·: · ·---~·the Pre8ident's- ~t~rpi:etation· o_f_W.~ .m~g a,nd applicabilitY ~f the·Gen~va.C~nv.entiom: · -. . 
.. ,, . ._-'_- -. · wotild ~~ti~~ as a. ~aitei: ofQ'irl~ed States l~w: ·Section 6(a).-o(theM:CA.is· $quai~ly djfect~,at-. · .: : · -

-. ,. . .. . ' . ._ '1:heiisk tii~the·int~q)retatlon8 that:Wo~d gQide our militarY:and in~elligence·perso~el ~t,lld·b~ ·' .. : , 
:· :, :·- :·· . :- .'.cast aside. after the fa.cf by our-.own 'oourts odntematlonat tribun'.als, armed~ il:~bfo allQ: ._ - . . . . 
-. _·: ~-: _.· · -.'·g~eral.lari~~~~n-Coiri.nio.n-Artici~j-_that-coUI~-t>ear_.~¢.w~ight ofiWi9e~~9fpoJMr- __ ··_:_. · · -
~:. :: · : · - -.. --J>referen~sorsubjective·-irtterpr~tions. '.fo,red~cethis.ri~k, Q?ngt-ess:re~dered·i:heGen¢"va·:· 
._· ·: ·. • . · .. -... ·eonventions judicially·un.~mofcea.ble. See MCA..§ S(a)::Tlietole bf th~ courtS in enforcing.the 
_.-· ·:· : :. · _ -. , Gen~va C9nve~tjon~ i~ 1ini.~ted:to ad.il:tdicafing ~osecutions under.tlie:Wilf"Cririi~ A.crfuitiated . 
'" . :;_·' . . .. · ._ by.t4e E.xecuiive·Branch·and, even theri,"comfs. may not rely on ~a f~~i~ odnternatio_~_ sauice 
. . ... : .. ·• . . ... - . · .. ! . .:·. . . . . . . :. . ... . . : . : ~ . :.. .. ··.:· . . . 

_,",..: .. · ... ·. :,;~~~~i:.n~qM,~·;,f~~Ll.it~Artid.3: ~ ,: .. · 
.-.. · . .-·-. · : . ._ ·. _ .: · COillmo.!J. ~clej_ls.c~ear._stateparti~-are.Obliged:as·a:matterof'.intei;Datlo,nat_~-<~ghnoine:¢essatily"their :'· : : -.-_~ 
·;- · ·: · -.:- .. ,_Qwndomemc:~}t0-followit,:an<fstateshiveno'~on~er~oxi3I"taw·fo·adopt~Ie ·_- :: _ -·:. ·:· .. 

· :.--:·_-:· -'''.'· .. ·· mterPretaµon5?iodds_· · .wi_thihe·~giiageofthe_:p,i:<J$i00: .. : : __ - .. ·- .· .. _ .. . '-- · · • . . ... . - · 
. - -. . , .. : 

:\{~)ffr,., nTm L'. ~~m~····~--~~~~-· .... -·... . . . r~~i ... : .·.· .•. ':tnu3-~z·•·· .·· 
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· .. of°lavi" to·d<iide the·eonterit.of tbe statutory elements in the War Crimes Act. Se!!. id.§ 6(aX2) .. · 
fongress also expressly reaffirmed that the President has a.llthority for ~e United States to . 

·interpret· th~ ~eaning and·ap.plicabilitjr of the GeneVa Conventions . . See i<!. § 6(a)(3).(A). Should 
. he issue ~erpretations by exeeutjve order. ·they _will be "attthoriPttive ... as a mat~.er ofl)nited 

States· i~w in the ·same .i'nanney as other adminjstrative regulations.» . Id § 6( a)(3)(C). sz . · . · . . 
.. : . ·. : . . : . . · .. 

·. . · \ye·under'St3:Dd·: ~t ~e Presid~t intends to.~ this. mechaill~ni and to si~ ·an· ·· 
·exeCUtive or~~ ·setting forth. an interpreui.ti~n of Common Article 3. That action would . · : . 

. ·· eonclusively·detehnine th~ appli~tio_ri of CoiillnoQ Article 3 to the CIApio~ .3.S a· matter. 9f .. 
. . · ~= pnited· Stat~s·iaw_ We h8.ye re~_ewed the propased ~ecutive or~er and. have.det~n¢ that it · .: 

is wholly consi.st.~tWiththe arialysi:;;:ofCommon Article.3 ·setforth.ab~ve. $ee.Proposed.'Order 
Entit:J~ 1nterpreffltiqn of the Ge~vq C.oTJ.Ve!ltiom· Conmion.4rti~le 3 As Applied to.a _Pr<>grCD!' ()/. 

: . · · · Df!tentiqn.·an4 Jnterrogcitiqi1.· oper~<!- b.y ih~·· Central Intelligence Agency .. (Ex~tive· Clerk fin3:1 · · .. 
. ·:· ·· · -, · ·: araft~ pr~~ted to th~ _President for s~gnature. 'July' 20; 2007) ("qraft Oro~rj: ·Because the. . . . . · ' : · ·. · 

· ... · : . · . ,executive· order- would be ·public,· it Can.not ~gage· in the .detail ea application of CQmmoir .. · · ~- · _ 
:.. . . : ·. ·- . ·Article 3 to·the .six propqsed technique8.embodied in-this ~pillion. Instead. _the exerutive order·.·_:. ·. ... . . . 
:· :· • : . . .setS fodh ·an iµ~eq)retatjon of Common Nticle' 3. at a higlier level-of g~neratity·that't{acks·ihe .:. . . . . · ... . 
. . · -_ :_ .·· - ~ysis jn-.f:his·opinion and,. thereby,conclus~veiy determi~is ihat tlie·CI:A's.pro~sed_prqgram · : -.._. '.,._ 
· · · ... _ ·. ·of interrogation and det~Iitio~ induding·~e six proposed interroga.ti,on.techniques.. ooinplies. . · : .· .. 

: ": with ·co.nmion 'ArtiCle 3. . ' · : · · · ·· .· :. · . .- · · · . · . . ' · ·· .. . : . . . . ... . 
.. 

. . . Tile ~ecutiv~ ·order woll14 pi:ohlbit any teefutlque· or ronditjqn ·or ~nfin~inent th&~ ... · ... 
·-: · . ~nStiitutes torture~ a.S·defiii~ in ts U.$:C .. § ·2340. or any aet-prohib~ed by .. section .Z44 l(d} of ·: · · · · 

}_ · · the War Crimes· A;Ct:: See·i>taflOrder §"3(b)(l)(4)-~)- "Tbis·o~ee h8S .eoncluded ~a~ ihe ~he .. 
. . . . propos¢d·~echnlq~~s •. when applied in -oompli~ce with .~e :proc~ilres and':Safeguar~ put ·ln . . . 

· ... " · . ·. · .· . : pliu?e·by.the CIA;:~mply·wi~ bOth ~e fe"d~ anti~iorture stimrt~ and tlie.War. Cnm~·.A.ct ... See· . . . . . '. 
.. :.· ." · ... · . , . · ; : .. ~ctiO!J .23~~ Opinipn ~ Part n.. sripra; . . · : .. '_ .. · . ._ · . · . . . . · ... . .. ._ · . · · . ... .. · .. 

_,: '. .__., ._-. '.,: '. · .:- .... Tq ~e fyll-·f~j>l~iti~~~n of p~h~~C~fo~;Ccimm~~· Artl~l.e-~~ .die. ~ti~~. · · 
. · :. ~. :_.. ~- . ·: o~ei:al~o·w<?~d :J>fahi~it·~'a!hei'. acts ¢violence s~o~ enough. t_o.~~ oon_siderecr oomparable-tri . ,. ... 
. "; ::.. . .. . .· .. :.murder;tQ~ mUtilatipn..and·crqel oi inhuinan.Jrea.triient.as .(\eijned in~.~e war.-Q:j.mes'Act..... ~-,. .. . 

·, '_.: ~ :: . -:. ::. : . ?#.O~der:~:~~~(~~·:. ~~#J~~d~~~-~~e .p~ IY:~~.(~- sip~~),.~C?-~-propo'~ .. ._. · ·. ·:·>.-. · · !· 
. .'·- .:. · · ...... · ~hniques do nofmvolve VIQl~ce-on'a:l~el-con:iJ>arable·~·the four-.enumer.ated forms-of :: . . . 
~ -_>" :· .· ·. · ... ·yio1~~~:1nira8taph·i·(a)of~~n)\i:t~~le ~...:.;ni~, mutilati<:>~.tO~rC;·.~~·cni:ei.· · .. · · · :·· ·· 

.. : <. ~ .. · .. : .·~ :··.· ":,_·-.: .:·:. '~-ri.e·~~~ .. ~ ... ; ·.· ~~~~~-- : .. _. .. _: :: ... · .. :d:_:;~ .' -~<· ~ l: ~if. ·~·-fi/ .. ~:~-and····::.'·: ... _ ... :·.-:.··-. 
:::'·· · ........ : .... :.~.~~uvW.«~d-=·=;~ =·~~~-;::: ;!:7. ·._:·. '.·· : .. . . 

:. ·.·'.' · · ·· .. --~~~·ordiuarllf~titiediq·~~~.:tlie~h ~~e.g.,&ndiez-~v,Oi'ego~~1i6 ... : · ... ' • 
.~:·: .':: ~ ._.. s,;Ct.;2669~2685 (2906). CongteS!l.~;~.~.the.MCktbatit.~·appropriateto:aftimul•the.-. . ... : .. 
. :. ::·. ::~ · ·: · · · J>resident~sinteaiaemn011SOftb.eGentwa-C;onve11tiOns.aieentitle.d iiiptdtt.ction: ItiS·ippazemtb8t<"'.imgre$swa8 .·: : · : . : 
'>.~. ~ ··. · :: ." reactbigiO.th.C.SUpmiie cOuit•s-dee;siOnin.Haifidmf wbieh·adopted-aniuWt "et3ti0n.Qftlie&ppli~offhe..· .. ·.-··: ... ._ .:: · 

: :~.:.: ·· : . . · :~~~-_to~Ofthe~-witiiouttaldDg~plOfthe~ .. ~<>D: !fee··.··:· . .' . 
. ':. · .. : ... : . H~~·-l2oS:Ct.at~195-98ild . .it.2847:~.t.,c1issenDng): lbe-M.CA.thei-efOre.reft~·a.congn:ssional· .. · ..... 

. ·:. :·:· .. : . : .,: · ._ -.effP.it ~ ~~~ piiiicip8I :r9Ie_-tbat;die:PreSideQt.J'.13s .. ~oo8lly.p~ ~defining Our·Natkm~s iuiamati~iiai" . ·: :-.- · .: 
."/: f ~:. ·. ~· ·.~JiP#~-~~~.~~~tia,l~~-~··~~wouldnot·bC.subj~:cqojudj~~ ~-Fr~fn: .. · .. /.". 
: ... -.. :·.-.:. ·: .... · ·:· .v~.MaSiaclntsetts. 5.0s-u.s.:1ss;8QO-Ol {lff'l) (bolcq·tbat~det)tial:ac;li~iSnot.SUbject.t0jUdicia1-rovie\V. · ... ._:. ··. ·:· 
~ -. · ·· · ·-. 'Wi'der die Administrmve-P.roc:eduie. AU;'C>r .c:itbel sWute. ~" · · iesS sratemf:ot hY"Ce~. · .... · ·· ·. := · ... :: 

::?(!:~> .r~,: ... ·c· -~:·,~'~·-··· .:. ·· ···.::: · ~~w~::.···;:· .> ,.::: -<:-;:~-
. .. . .. . ..... --------.- . . . . . . . . . . . . . . t {) 0333. · .. . ; ... {t>){t-r·--'·-.·:··::~: _:: ·: · ·: -: ..... · - .~ .. ·. ·,: .;· .. · .. >. .. -. ·11 .: · · ·· :. ·.. ..... · .. ·: · .. ··.· =.-· .. _ ... ·· ·.· .. _ .. · 

.-'-:'.(b}{S)NatSecA.~- .-. ......... :. ." .· ... : · · ... · · . .-. :··.· .. . ~ · ... · ·:-.' ~- "'.\ .. / .-··;::··:~·:: 
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~eatment The limitations on the administr~tion, frequency,: and intensity of the techniques-· in ... 
particular, th¢ corrective techniques-ensure that they will not involve .physical force that rises to 
the level of.tlie ·senous viOlence ·prohibited ·by the_ executive order. · · · · · 

. The ~ecutive_order would prohibit any .interrogation-technique or condition of 
con:fin·ement.,that would :constitute the "cruel, inhuman, or d~grading-.treatment-or punishment;, 
· pro_hibitoo hy_ the Detainee Treatment Act and section· 6( c) of the.MilJ.tar}>: ·C01.~missions Act. · 

.·. D~Order_ §J(b)(i)(D). We ha:ve ccincludoo that thesixpmposed teehniq\ies; ~hen used as 
authorized in the _context of thfa progrfiln, comply with the_ Standard ill th~ DTA and· the MCA .. 

. · See Part III, Siipra: : · · - · · · 

. To address paragraph. i ( c) of Common Article 3 Jhrther, th~ executive o~der would bar· ·,. 
_interrogati~n. tecJ:uliques or eonditioris .of confin.ement constituting "~llful ~d outrageous acts . 
. of personal abuse done for the purpose of.humiliating or.~egtading.tbe individual in a.u,.amier._so 
_-serious that-any TeaSOilable·p~rso~ Consid.ering-the circumstances, WOU'd deem ~e acts.to be .. 
--~ey~>nd the :bounds· of hum~ii decency,. such as sexual or sexually· mdeeerif acts undei-takei; for 
_the purpose of humiliatio~ forcing the individual to perfomi' sexual aCts· oi .to -pose' sexualiy, : 
tbreatening the individual with sexual'mutilation,. or risiµ.g the.individual ~ 11- humap shield:'"· 
Draft Order§ 3(b)(i)(E). This provision reimoroes_~rucial feature8:qfthe int~rpr~tation of . 
.paragraph I (c) uf Common Arti~Ie· 3 set forth iri: this opiilion: : '(o :trigger th~ paragraph; . 

. .hubiiliatio~ and· degradation must.rise to the ·level ·of an .outrage.; .and the tenn ~·o~~e" 1()0~ to 
_; . .. · the eyaluatfon of a-reasonable person:~at the conduct is beyond the bounds of J;iuman decency~ 

-.::. ··· _.: ~ng irito·~~si~eration tl;ie pui:poseand.cont¢xt ofthe·oo~ch.ict.53 ~-explai,:led.aJ:>ove,_ the.si:x · . 
. ) .. •. . . ·proposed t~hniqu~s. do not conStitute '~c:iutrag~ ·upon :personal digniif;. unc;ler :tb:~e principles; . 

'.: ·=.-_.-- ·•. : ·.·th~. the t~hniques atso sa~isfy·~ection 3(b)(i)(E) Qftheexeeutive or~er:· -- ·. - " . 
' . . . . : - . . . .. . 

... 

. - · · _ . AJs~ implenierithtg.pa:r~~ap}_l_1{c) ofCommon.-Articl~_3, the ex~tj~e_o;der.wocld 
. . _· .:_.-prohibit."acts. inteQded to deriigrate the.religi~ri,- religious.praCti~. ·9r·religious obj~" of the 

-:. ~· '_. ;· · .. -detainees. Draft Order .. § 3(b.)(i)(F)._. ·The s~ techniques propt>sed by th~ CIA are_ not directed ~ 
:-.:·· ... _._-_ ·_ ·: -':.·.the-religion, religio~.P~cti~; o_r-religious:ol;>j~ ·ort.he .. de~ees·.·, · ·. -- _- . · 

[/:) _: ·_> .. :- · ' .. _·\ ... - µ~-~ee~q~~ ~d-con~~ions ~f ~~e~~ilt~~~pr-0y~j~-~~ ~er -~Y: be;~ only- _. .. ·: ·: 
- ._.-- .. -,-." ·' - .. .- · with .certain ii.lien detaine.es heliev¢d· to possesi;"high_yalue m~llipce{see Prtlft Qider : · · .: · . .- ... .- _.: · 
,_·· >_.: _" _:_" .. : ·: ... ·:§_ 3(b)(u).), ~ci ~ej)rogram.is s~Hrilit¢.(~e P~·lA, Sup~a). ·'11;te.·ct\prQgripli;Iriust·b~ ... ·. ·_. >-

-_ ., _. - ., · _· -... : .. : roriducied·:pui-suant to .Wrltt(!il ·poli9ies issli¢ ·by-1he· Direetor of .the CIA_ (see .Dr8ft-.Qrder-§. 3(c)). · .. 
,~·-_:::~:;.-. .: ·. a.µ9 th~c1;Awiiihavesuclipoliciesmpiaee.(s~PartI~i>S7.@'a). lh.addi~ion; th~executive ·:: __ ·: _-·. -
/:-.: :· - . . --.order-w~Uld require fue.·Directo~l- b3sed on Pi:t>!essio~araq:Vi~~ t~-.4ei~e tli~tthe.~~biµcjues - · .. : _·. · 
-. : · . · ·· · -. · : are ''"safe fQ:i; ~-with ~ch detainee" (see Draft:Order· ai. § 3(b)(ll:i))~ and the CIA.. intends.to do so · -. 
;: . --;· ::_-. . . ~{see.P~ lA~ aQ.d.I.B, ~r.~)- - . .- -. -- . .. -- . - :· · .. 

:.-.::~;~~·-·· : .. ·- :::_>-_'_- .=-_ ·::" ·uti~~-~~-~~~~~~ ~~e ~~r.· d~~ ~~i-~~~~~:*~ ~~c n~~~irl~ ~flife,··:·. ~- .. ·:·:·· 
: .. :: . : . '·. ": ._ :_ . :-_· _. ih91uding. adequate. fQ~d and "w~e~: sh~tCr.· from $e -~l~D'.l¢nt8hi~~ _.ClotJ;llng, proteet:i~!l ·· ", : / ._ .... · 

. : .• ... : . • . ". . ••• ... . . •. ! • • . .• • . . ,·· ; . . . .·!; = .... \ ~ . . . :· ·.. · ... ·. . . ; ._ . 

. .. . 
·.-· ·: . :· - .·. . . . . .. . . · 1a. -~· 

.·.· ··. 
··;- _".. .. . : ·-.·.-· ·: . ·.· 
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fj::O~ extremes· of heat and oold, and.essential medical care." See Draft Order§ 3(b)(iv).' This 
· re.<Iuireµienf. is ba.Sed. on the' interpretaHo~ of Common Article. 3, s '0.verarcJ:llng hum8:ne treatment 

reqtiiteme.nt set forth ·above~ and we ha:ve CQpcluded that the piopased tech¢ques ~eoniply With : 
this basic necessities standard. Set} Part IV.B.3, "supra. ShoUid the President sign the executive 
.ordert"the s-ix pioposed"tecliDiques would thereby corn.ply With the auth9ritative and controlling 

. in~erpretati_on ofCoinmon ~cle 3, as·theMCA.makes·clear. . . 
.. . . . ·. v. 

-- .: . Th~-~ed co¢li~t _agallist hl Q~txbt-· an -~n~y ~ed~ea~eci to ~ng ~~t :catastrophic : 
attackS ori t~e United States, its citlZens, arid its alfies-· is'unlike any the .. United·Scites ~ · · :-. 

·· . oonfronted .. _.The tactics -necessary to defend against this linconventional enemy thgs. ·present a .· 
. series. ofnew questions under the law.of.armea confljct. :The oonclusions·w~ have reached . . . 

. · . ·.h~rein, however; are as forused. ~_.the narrow"c~IA program we.address. Not ip.tended t~;~e·used · 
: .with ~I.detainees-or.by all UJ). pefs9nnei w~o interrogatt; ~ptured terrorists, the CIA.program ·_. 

. · . would be, restricted 1:9. the mqst knowl~geable ·and= daI)gerous ·of terrorists ~d is de5igned to · : 
· ... ·obtain.it1fonh!ltion crucial_ to defending the Nation. Cortrmori Article 3 .permi~.the=cIA. to gci · 

0foi;y.rard :~itli the pr9j>Osed interrogation· prografil, and· ~e Piesid~nt may detei:n1}ne-that ·i~sue· . 
. .. "C9nclusively 1Jy issuing a~ ~xecutive order. t-0 that effect pursuantt<.'> Ju~· authority under the 
: Co_nSt:itutio9 and t.he.·MCA As eXJ>lain~ .~bove, the pr-Oposoo executiv:e . .ord~r acc0mplishes . · · . · 

. precisely that -end. We also have-:COn.Qluded ~at tlie CIA' s ·six proP.os·ed.interrogl¢i<?n teclµrique8, . 
: sU:bject to all· of the conqition8 and safegliards described her~in, \\'.Ol,lld comply :with .i)ie Detainee ... 
. : Treatment Act"and· the War'-CriIDes Act.· ·· · : ·· .. · ·: · ·'. ·. · · · . · . . · . · ·· · · . . . . . . . .. .. 

. . 

·. - .. 
Please.l~t-i:is-Icnowif~e·may be of~er.a.Ssis~~-

. .. . 

. . . , : -~ .· . 

. . . . . .: ·Steven G. =Bradbury 
. . . : j>rincipai l:>eputY Assistant Att~mey· General · · 
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