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Ofïice oflegal Counsel

o

Re: Application $ United Søtes Obligations U¡ùr Article 16 of the

Çorwention Agairct Torture to Certain Teclniqaes tlatMay Be
Uæd itt the Inlerrogation of High Yalue al QaedaDetainees

You have asked us to address whelher certain "enhanced interrogation technigues"
emptoyed by the Central Intelligence Agency ('.CIA") in the interrogation of high valuè al Qaeda
detainees are consistent witb United Stues obligations under Article 16 of the United Nations
Convention Against Torture and Other Crud Inhuman or Degrading Trcatment or Punishment,
Dec. 10, 1984, S. Treaty Doc. No. 10S20, 1465 U.NT.S. 85 (entered into force for U.S.
Nov. 20, 1994) ("CAT:). We conclude that use of these techniques, subject to the CIA's careful
screening criteria and limitations and its mcdical safeguards, is consistent with Uníted States
obligations under Articl" lÍ.'

By its tcrms, Article 16 is limite.d to couduct within "territory under [United States]
jurisdiction.' ïVe conclude that territory.under United Statesþrisdiction inctudes, ät rnosf, areas

' I 
Orn analysis ard co¡chxions a¡e limited lo rlæ spcciñc legål issr¡æ wc sddrcss in this mcmorandr¡m- lvc

notc tlu¡.wt lt¡vc prwiosly coræluded that r¡sc of rfæse tiU¡¡tpcs, sO¡a ro øc tir¡its ard safcgua¡ds rcqui¡cd þ
tbe inacnogation pmgra4 docs nor viot¡te tlrcfcdcr¿l prohaitiø on rofi¡ü€, aodiftd at ls u.s.c. $s 234eæ40A.
See Mcr¡rora¡rdr¡m for Jolm À Rizzo, Scoior Deprty Gensal C.ounscl, Ccrûåt tncllþence egcûçy, f¡om Sraæn G-
Eradhry, PrincþlDcptrty Asúsant Áûornel Gareral, Oñce of I*gal Couscl, fic; lpp tl"otioi o¡ rc V.S,C
çî Bleß40/l to C¿rnin Technlpes tiløit May k Use! ín ttie tnte{rogation ola flïgh'Votue el Qæda Ðetøinee

, (May 10, 200Ð; see aho Memoranô¡sr for Joün A. Rizlo, Senio¡ Deprty General C¡,unscl, Ceot¡el Intelligaee':_*
4fytxai, of l8 U.SC. îí 234LHûAA þ he Combìmd lJse olCerøtn Tecùniçes ia the Inlenogation of High
Valae al Qaeda Detainees @lrry 10, 2005) (concluding üur ttÉ a¡¡ticipat€d cornbi¡¡ed r¡¡e of lhese rät oiqufu *ärtO
not violate lh€ fed€r¡I prohibition on torhrre). The legal advios provided in tbis mcnoandu¡n docs not rçrxent tftc
policy views of thsD€parünsnt of Jucic¿ænerning therrse of aoy iritenogation methods.

Oflic.e of the Prhcipol Depy nsisunt Atlorney Crtnøal W'athìngaù. Ð.C. 10510

May 30,2005
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SENIOR DSPUTY GENENAL COT'NSEL, æNÎRAL INTEI¿IGENCE AGENCY
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over which thc Un¡ted States exercises at le¿st de facto authority as the government. Based on
CIA assurances, we understand th¿t tl¡¿ ißtetrogåtions do not take place in any such areas. lf,ie
therefore conclude that Article 16 is inapplicable to the CIA's interrogation practices'and that
those practices thus cannot viohte Article 16. Furtheç the United States undertook its
obligations under Article 16 subject to a Sen¿te res€rvation, whic[ as rèlelnnt here, ocplicitly
Iimits those obligations to "the cruel, unusual ¡nd inhumane trcatment . . . prohibited by the Fifth
Amend¡nent . . . to the Constitution ofthe United States.'z There is a strong argurnent that
througb this reservation the Senate intcnded to limit the scope of United States obligations under
Article ló to drose imposed by the relevant provisions of the Constitution. As construed by the
courts, tbe Fifth Amendment does not apply to aliens outsidq the Unitod States. The CIA has
assr¡red us th¿t the ¡nterrogation tedrniques are not used within the United'states or against
United States persons, including both United States citizens and lawful permanent residents.
Because tbe geographic limitation oo tk face of Article 16 re,nders it inapplicable to the CIA
interrogation program in any even! we ncod nd decide in this memorandum the precise effect, if
any, of the Sen¿te resçrvation on the gæg¡¡phic reach ofUnited St¡tes obligations under Aficle
ló. For these re¡!¡ons, we conclude in Part tr that the interrogation techniques wlære and as used
by the CIA are not subject tq and therefore do not violatg.futicle 16.

Notwithstanding these conclusions, you have also asked whether the intenogation
techniques at issue would violatc the sústantive standards opplicable to the United States under
Article 16 if, coatrary to our conclusion in P¿rt tr, ttrose staniar¿s did extend to the CIá.
interrogation progfam. As detailed below in P¡rt III, the relevant constraint here, assuming
Article 16 d¡d âpply, would be tl¡e Fifth Arnendment's prohibition ofexecutive conduct that
"shocks the conscience." The Suprøne Court h¡s ernphasized that whcher conduct "shocks the
consciencc" is a highly contsrc-specific ar¡d fhctdçendent qucsion. The Court" howeve¡, has
not set forth u,ith prbcision a specific test for ascertaining whether conduct can be said to "shock
the conscience" and has disclaimed the abilityto do so. Moroover, tSere arc few Suprerne Court
cases addressing whelher conduct "shocks the conscienc€," end thç few cases tl¡ere are have all
a¡isen in very different contocts from th¡t which we consider here.

For these reasons, u'ô cånnot ¡et forth or apply a precise tÊst for asccnaining whether
conduct can be said to "shock the conscience." Nevertheless, the Court's "shooks the
corucience" cases do provide some signposts that can guide our inquiry. In particular, on
bala¡rce the ceses are best read to require a determination whether the conduct is "'¿rbitrary in
thc constitutional sense,"' Counqt af furonentov. Lev'is,523 U.S. 833, 846 tl99S) (citation

2 Thc ¡esen¡¡tionpmvidcs inftlt

- --- ---. , Th'trhÊ{rn¡e¿*a
inhumat or degrading ¡ftr¡t¡ucnt orpunist¡nenl- only insofar as thc te¡s¡ "cnnt, inbuuran or
dsgrading treaúeü or prniúrment" mcens th€ cnËI, unus¡al and i¡rhuna¡¡s bcâurent ot
punishment prohibitod by the Fiûh, Eigh& and/orFourteenür Amcndrnslüs to the Constitulion of
the united states.

l36Cong.Rec.36198(1990). Aswccxplainbelow,theEighthardFourtoenth.Anændmen¡sare notappticablein
this coren,
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omitted); that is, whether it involvcs the'nexercise of power without any reasonable justification
in the service of a legitimate govemmental objective," id. "[CJonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level," Id- aL849. Far from being constitutionally arbitrary the
interrogation techniques st ir$ue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, a dctermination that is made
at CIA Headqualøs, u/ith input from úre on-scene interrogation tearn, pursuaÍt to c¡reful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moroover, the techniçes have been careñrlly designed to minimize the
risk of zuffering or injuty and to avoid inflicting any serious or lasting physicat or psychological
harrn. Medicat screening monitoring and ongoing waluations further lower such risk.
Significantly, you have informed us that the CIA believes that this progfim is largely responsible
for preventing a subsequent attac.k within the United.Stat€s. Because the CIA interrogation
program is carefully limited.to firther a vital government interest and designed to avoid
unneçessary or serious hrrr1 we conclude that it cannot be said to be constitutionally arbitrary.

The Supreme Court's decisiorrs also suggest that it is appropriate to consider whcther, in
light of 'traditional executive behavior, of contcrnporry prrctice, and the st¡nd¿rds of blame
generally applied to theür," use ofthe tcchniques in the CIA interrogation program "is so !
egregious, so outrageous, that ¡t may fairly be said to shock the contemporary co¡utcianæ,! Id. at
847 n.8. We have not found evidence oftraditional executive behavior or oontempor¿ry pract¡ce
either condcmning or condoning an interrogation progr¡m careñrlly limited to fi.lrther a vital
govÊmment interest and designed to avoid unnecessåry or scrious harm. We recognize,
however, th¿t use of coercive interrogation techniques in ott¡er contexts-in different settings,
for otber purposos, or absent the C[A's safeguards-rnight be thouglrt to "shock the conscience."
CÍ., ,.8., Rocúnv California,342 U.S. 765, 172 (1952) (finding that pumping the stomach of a

criminal defendant to obtain evidence "shocks the consciencd'); U..f. Army Fietd Mawal i4-52:
Intelligence Interrogation (1992) ("FieldMawal 34-52") (daailing guidclines for interrogarions
in the context of trad¡tionâl warfaré); Department of State, Country Reports on Human nigh¡s
Piactices (describing human-rights abuses condemned by the United Siates). We believe,-
however, that each of these othcrcontextq which we describe more firtly below, differs critically
from the CIA innerrogation program in ways that would be rmreason¡bli to ignore in examining
uùetherthe conduct involved in thc CIAprogram *shock[sJ 

the contemporary conscience."
Ordinary øiminal investigations within the United States, for enamplg involve fündamentally
different government interests and implicate specific constitutional guarantean, such as the
privilege ogainst self-incriminatior¡ that ¿re not at issue here. Furthãrmorg the ÇIA
interrogation techniques havc all been adaptcd Êom military Survival, Evasion, Resistancg
Escape ('SERE') training. Although there are obvious differences between rraining 

"xo"í*",and actual interrogaions, the fact th¡t the United States uses similar tecbníques on lts own troops--* ]rbryonfthe- :' '-"
' p¿le.

Given that the CIA interrogation progran is carefully l¡mited to further the Government's
paramount inte¡est in protecting theNation while avoiding unnecess¡ry or serious l¡arnr, we
conclude that the intenogrtion program cannot "be said to shock the conternporary conscience',
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unror¡ cons¡dcred in liglrt of ïraditional exccr¡tive bcbavio{ ard "conlenryorary pra€doe."

Iß:rris,sz¡ U.S, æ &4? n.E.

L

Tho üA opcrrtes is intermgation.prosran

(b

tenori* ¡ctivitics.

2@p) (IG Re¡øt) (ndine that the líernorandu¡r doce rtot opresdy arthorize irnerroætions
hrt locatùrg such althority in tåc 'CXA's çnøal authoritf ard rceponsibilþ to oollect
iqte[igence) (citiqg 50 U.S.C. $$ {03-1, 403-3(O(ID. '(OXr) NarSecAct

gscwtrcse, we har¡e dcscr¡bed the CIA intenogdigúr prûgnn ín g¡c¡t deû¡il. lþe
IrÁemorandum forJolm À R¡zzo, ScniorDepr*y General Couns{ Cctrtrallntelligencc AgsrcT,
Ê,om Stcven G. Brrdnry, Priûcip¿l D4uty Ass¡$åot A¡tomey furÊr¡!, Ofñoe bfl.€g¡l
Co¡n¡cl Re: ,|plrútør ol IE U$.C {ç 231{r-234U ,o &fitu TæJaûgatIM Iûøy Be Uæd
lntlv lÍrtøogpttor, úa H¡útYstue aIQæfuhtsirÊe d+15, 2E A5 $vfny 10, 200Ð
('Teeåniçael); Memor¡¡dum for John A Rizzq S€nior Dcprty Gercr¡l Cornsel, Ceffial
Intelligenco Agancy, ñom StwenG. Bndbury, PrindpalDeputy Assíst¡nt AtbrncyCrwal,
Ofüce oflqnl Counsd 8a; ú IS U.SC Sf 23tÈ2310Á to thu Gmbíned Uæ ú
Uün ToefrltiEtcs tn tln Imrrogøtøllt q High Yafuc aI Qæ& fuuinees c 3-9 .(Àfey 10,
2OO5) (futM A€r. Tlæ dcscription¡ ofthe tedrniqugs, including a[ limi¡rtions a¡rd
¡¡ftg$ards rpplioablo to tùeir usc, $Í forth iri Techìlques tú hùitpd Uæ rre inoorpøated by
reß¡tmc hcfc¡n, an¡l wp sssume ñniliarity with tbcc descripions fl€rÈ, we hid¡líght thosc
aspccts ofthe progran that ¡re no¡t Ímpoft¡nt to.the ti'uogtionuuder considår¡tíon. Wlrro
¡ppropri¡te thror¡g¡out this'opioion ue rlm pruvide morc dctsilcd ¡aclg¡ounC i¡form¡tirn
regrrding speciñc higlr value deriänces u¡lp ¡re rcpiÊsßiltrtive oftlr ìnd¡viduale ön whom the
tcchniquec migh Oc use¿J

A.

. UDd€r thÊ CIA's guidel¡ncs, several coditions nust be srtisñed bdorc thÊ CIA
considcrs cmployrng o¡banced teohniqucs in the intenogofion ofury.daainee. The CIA nust,

I ïregAhasrcrriarcdodooñnuodùc¡emracyofonèærþtionofrheiucoogilimFog!¡m'
incltdi4g iF Frposs, nelhods, tùû¡6ion$ d æ$rttso

-;- - ---- -- - - -----
(bx1)
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brsed on av¿il¡ble imclligencc, conch¡de thd tho det¡inee is an important aod du¡gerous
neo¡ber of ¡n al Qaeda¿ftlirtcd group- The CIA ir¡r¡st tbm dacrmino, at thc Hcadqu¡ners '

lerrel urd on açrse-þ-cesc ba¡is with input ftom thc on-sosne inter¡oggion team, th¿tcoh¡nced
irterrogrtion mahods are needed in aputiculrr intenogation. Fin¡lly, thc €nharc€d tcchniçes,
which h¡ve been designed and implenented to ninimizsüre poterttisl forscrior¡s orumeccssa¡y
h¡rm to the detainecs, rnry beusod only iftbere qr? no mcdical or psytholqgical
cor¡traindic¡tior¡s

As noæd ¡borro, thclvfomorandum ofNotific*ion a¡¡thorizcs the CIAto caphne and
det¡in individuals who either pose'røbus throats to the tliited Stces or are planniig tsroríst
attack¡. fte Møorqúnn {Noflìffiiøt u 2. In addition to the st¡¡dards ¡et føtl¡ in the
lvfemor¡dum rclati4g tocaÉrre ¡nd deûentioû, ûc'CIA rËes crha¡ced intemogrtíon tochniçres
ontyif the CLA'; Cor¡nterterrorist Ccots CCI9) detemiinee an individu¡t toÉ a'Tligh Vilue
Iletrircc," whichtlæ CLA dc6ne¡ ¡s:

Astirg Assi$ent Aüoræ!¡ GÐeral, OfEce oflqat Couuel ñom
Crer¡€rrl Coutrsel Ccntral Iutelligeacc Agcncy al4(Irn 4,2ü15)

TheCId thcrcforçbmutû haræ reason to üeliilt¡c thatthedd¡ineeis a
senior o€mbcr th¿n ¿ mc¡ç *ftot

soldierÐ) ofal Qreda or on ¡ssocirtcd tcrorist
orga¡¡Þdtioe who likely h¡s ¡ct¡oo¡ble intelligørce cotrcertniqg t€roristthrcrts, and who pos€s ¡
significann thrcat to United Strtcs i¡terestc

Tüe \¡¡terüoard," wüich'is ths mo$ i¡tensê ofthe CIA internOgUion tedniquas, is
subject to addition¡l timits. lt mcy be u¡od on ¡ Iügh ValuolÞtrinee øly ifrhe clAh¡s

¡id credible indicatom úret'cr$ibl'c i¡úolligence that ¡ terrorist attack is immined"; *nrbstantiel

ttre sôject hæ aaion¡ble intelligøroerhat canpßvcrtt, dirrptor dshy thís an¡cH; rnd *[olthor
inûerrogrtion rndl¡ods havc ftiledti, clicit theinftrmation [irr] CtA hss clea¡ indications th¡r

t

oths. . . rnchods are imlikely to elicit th¡s virlútrllø

Agency, to Danietlævin, Actftrg Ass¡str¡rt AüoûrÊy Crencr{

tùrre

Officeoflægnl Co¡næl at 5
(Ar¡9. 2,20o4r('Aagú 2 N f,etrøi") (æctment).

!o date lie Ctf. !æ,taþ curtody of 9{ dsainees pursuar to the authority gra¡ted to it
in the Memora¡ldr¡m ofNotifiodion and h¡s employd enhanced techdqucs to *tiiog dogroes
in the irtcrrogations of28 oftheso detainecc $¡cuird€ßt¡nd that tüþ iri¿iv¡¿uati¡anat Orl rn¿
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high rnluc detainees on whom cnhancod toctrniquos havc
the CIA took ostody of lan¡t Gul, whom the CfA

concerning thc pre-election thcat to thÊ Unitcd St¿tes. S¿¿

AssociateGcocral Comsel, Ceffml Intelligmcc Ageoo¡ to
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Il¡sanGtn¡L ¡re
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Da¡¡iel

members of
rtraryed a. ..
S¿'idatwhich
CIAI&mc'Ian¡t Grf" at I (JØnl @l fvterrol. (bX3) ClAAct

Intelligcnce indicateil th¡t pior to H¡s¡n Gl¡ul "perforn[cdl criticsl
facilitrtion and financc ¡øivitic¡ for
doq¡mÊffis."
Cou¡sËL fioñ
(Msrctr t2, Ibe CIA s¡specûed û¡t Ghrl played ¡n actiiep¡rt in pluuringattacks

Attoroey G€nenl, Ofrcc oft€al Cor¡nsçt at 2 (Áug. 25,2W,
Gül had oüensive co¡¡nectkins to r¡a¡ior¡s al Qaeda teaders,

agâitr$Uoited Stdes brccs st¡tioned h Qdcr. Additionally, Chul bad o¡tensir¡c oornac{s with
kc,y memb€,rs of al Qaedq including prior to thcir capûrnc+ Kh¡tid Sbaykh lfiuharnrnad
(:Ksltr) ¡nd Abu Zubrydah. &e id. Sign¡ñcsrül¡ *Gh¡l was captured rvhilc on ¡ mi$io¡
from'Abd al-Iladi to Ê$ablish cor¡t¡cto with al-Zaqawi. .fee GlADirecttrsteoftntcilligenc€,
UÍi ffæts Grfidtng Mn d$s'íù 2 (Fó. 21,2@4).

Consistcût with its height€nÊd stsndaúd for usê of thÊ wdcrüoard" thÊ CIA h¡s used this
tec,lrnique'in tlre iaterrognions of only throc dcainec to it¡tê (K$h[ ãùayda\ üd 'Abd At-
Råhim Al-Nashiri) and has not used it sirce the ¡vfsrch 2003 inænogaion of KSM $be Letts
from Scoü ï1. lfuller, G€neral Counse[ Cedr.t Inteltþence Agcnry, to tack L. (iddsil¡ith m,
Assista¡t AttorneyGeneral, Otroe ofl4al Cor¡nscl at I (Iune t4,2co4.).

\4ro under¡tand thst Abu Zub¡yd¡h and tr(SM ¡re represeotatiræ oftho types of detainees
o¡iwhomthewatGrùo¡rdh¡sbceú,ormíghbc,uscd. Priortohiscapturc,ãrbaydalrwas"oûre
of Us¿m¿ Bin l¡den's hy lia*urams.' CIA Zarû, ql-Abiú.n Mulwnnnd Ihwyn ABU
ZWÅØÁE at t (Ian- 7, zülflt ( ht@h Baryqlryt'\. Idccd, ãrbaydah .wrs al Qaedr's
thfud or fourtlr higbest rurking mcmber úd h¡d been invotræd "in ancry rnajor tcnorist operatioo
c¡rriod or¡t by ¡l Q¡edi" l{eoorr¡ô¡m for John R¡zzo, Aç.tiqg Cfro€rit Cqn¡el Centnl
Irüelligeræ Agsncy, Êom lay S. Bybeo, Assirtü¡t Anornoy Grh€ral, Officc oflqal Çonsel,
Re: hwrc!úutøal øætuOFøiw a 7 (Aug. l,2Wà)(InrürryatiqrMffint:);
tubaydah Biography (nding ãrbaydah's involve¡ne¡t in tho Scptqnber t I U¡cks). tftnn his
caprure on lWsroh n,20fJf2, &baydah bmme the most senior ¡iembcr of al Qacda in United
Statcs cr¡sûody. &e IG RWt ú 12.

o

KS!4 'a mastermind" of the Serytunber ll, 2001, rtt¡ß&sr was regrrded ¡s "onc of al-
Qa'ida's most dangerous and Ésor¡rccûrl operaliræso Çl.l\ Krslid 8@t IuIuM at I
(Norr. 1,2W2) (CIA KSM Biogrqhn You h¡vc informed w ür¿t KSlvf person¿lly nurdered
lVsll Strceû Jburml rcporterDaniel Pearl in February 20û2 ¡¡d rooordod the bn¡tal deoapiaüon
on vftl€otape, which he nrbsequently rdc¡sod forbroadcast, Priorto his c¡pü¡rc, ths CIA
considcred KSM to be ono of ¡l Qaeda's 

*¡tÐst inportant opdional leaders . . . basÊd on his
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close relatilnship with Us¡¡n Bin l¡dcn ¡¡rd his reprtrrion among the at{a'ida r¡nlc and fi|e."
Id. Afrerthc Scptcrnber I I att¡cl$, KSM ass¡¡ned "thc role ofo,perdions cbioffor al-Qa'ida
arormd tþ world." CIA Di¡estor¡te ofhtelligonce, KMid SWtfufrwnnd; PrcqnÍwt
futce anAlQa'ifu ? (July 13, 2004) (heaninent Souræ). KSMalso planaed rdditional
macks within ttp United States both bcfore ¡nd ancr SçtenUer I l. &e id atl-t; æe aIso The

9/I I Cønnilcùott Rqæt: FimI Report {lhe Nafrüúl CommiMølt on Terrqist At æb IIW
ilp United Striles 150 (officiel gov't ea. ?flM) (gn I Ccrttt¡ttsûm fuWn| . '

I

(b¡1s¡ e44gt

z

Evenwith regat¿ todenairees who srtisþthoæ threshotd
techniqucs arc considor€d only ifthe on-sccæ inerrog*ionteam
withholding or mrnþlatfury inform¡tion. In order to rnake tbis sssssmer¡ß
conduct m initi¡l ù¡teivicw "in a rel¡tively benign

tþ ) ClAAct

cnh¡rioed
th¡t üte dctainee i¡

Acting
As¡istatit A$oüþy General, Office oflænl Cormcel Associate
G€ocrel Corms{ Cqrtrd lúelligence Agemcy, Re: Bæ,hgtwd Pqrcr u CH's ConbùrÅ Uæ
oÍffierrryúiütTeelniEns n 3 (Doc. 10,?þM)(PefururodPqef\ Atth¡s st¡gE the
detaince is "nonnally cloûhed h¡t seatcd and shûGklcdfor æorrity plrpoccs,'a¡dtlrc
intclrogdors tåkc "an open, non-thrcdaning approaclr" Id. Iîorder to beþdg€d participatory,
hourcver, a hígh rølue detainee \n¡ld baræ o willingly pmvide futrorm¡tion on actio¡rablc
du€¡ts atd loc¡tion information on lligh'Valuc Targsts * la¡gÈ-ilot lower level inftr¡n¿tion."
Id Ifthe detainee fails to meeû this "vcry higtf standar4 the interrogntion team develops an

urhich callg for the usc ofenhnncd only as
m ld. *{4;Tirffiquel&jl

Any iutcrrogúiott plan that involves the use of cnha¡loed tcdrniques must be rwiem,€d
and appioved by'the Diroctor, DCI Cot¡meræoorisl CÊfit€r, w¡th thÊ oorcunÊnce of the Chie{,
CTC Iógd Group.' CreügÊ J. Ten*, Dfuoctor of Ceotral Inteüigencc, &ti&lircs qt
htenogaliøt Mtcted hrsuøtt to tlp Pr"^il&füal Mertffin SM@ørtan $ 17
Wqrifu z(nl at 3 (hn. 28,Zffi3)('hnftagiliot Merirø{r.t Each approwl hsu for a
pøiodofat ¡nost 30 d¡ys, se td.,f l-?4¡ffiaryh€ûhanced ¡úcnogÊtiontechniques rre
gcncrally not used for more than serrcn dryq æe 8@rcwd Pqer ú 17.

-- For cxamplc,'aftc mÊdical ald psychologioel e:tr¡rin*ions for¡nd no coüaiudicationg
tcan songht a¡¡d obt¡incd rpproral to usc the following techniqucs:

sl€€p
analyaed

t

G,il's rcsponsiveness to a¡eas úlring this time and notd thù hi¡ rosistanco
inorcased asquestioning mor¡cd to his t¡f,rorist ¡ctivitics." Id" ú3.

A¡{.t$ù¡tf ttÊ oûty otbrdcl¡¡trßÊb besticacd þ rhe waæ¡bo¡n4 ptemed thebombingdüÊU.S.S,
&[c rnd war nibmqrr'mly 'tcægdzrd as tþ úidof ¡¡ @da opcrcion¡ in ad aru{ ürÊ ArabiaÀ
9/I I C,rrlalnrlllÍwt Repoâ et 153.

t Yo¡ ìnlsidoúncd us th*the cr¡nartpaaioc is ñrürc D¡IEGtr of thÊ fu¡l lr{ctligÊoÉ Agrrlst to
nahe tl¡is &ednin*¡o¡ pe¡sonatty-
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Gul appa¡prüy feignd memoryproblerns(whichClApsyohologi*s ruled ouÊtbrough
in¡elligwce and niønory t6ts) ¡n ordsto ¡void answøing çrestions. .fd

Atthat point, the intenogationtea¡¡r bclier¡cd &st û¡l "m¿intrins a tough, ÀÁ{ehidin
fiehtsuemalityarid h¡sconditioncdhimscfffor apþsical imerrogdion.' .fd. II¡ete¡m
therefue oo¡rch¡dod th¡û "¡nore snrbtle inter¡ogilion nersrrru designcd morcto wcaken G¡l's
physioal abil¡ty and me,$al dÊsire toræist irncnogrtion owrtho long run ore likelyto beuore
effectiræ." Id For ttrcç teaso[s, ürc tean sought ¡r¡thorization to usc dietary.nanipulation,
m¡dity, wrter dousing; ¡¡d ¡Momí¡¡l elap. Id at4-5. Inthe team's view, adding thesc
tee.Ìnipcs lvould be eqecially help'ñrl with G¡l because lre appeared to have a particular
weakness frr food and also scemed espeoially modcst" ,See id ú.4.

Its CIA usod the wæeóoa¡d e*usiwtyin tlß interrogations of KSM ald Zub¡ydrh,
but did so onty after it bæame clear ú¡t útrlrd¡rd intemogrtion tcchniques were not working.
Interogdors uccd eeit¡ancod tcchniqucs in tbe imerrogeion of al-Nashiri with notab!ç rcq¡hs ¡s
euly as tbe fißt da¡'. Sce IG Repøt ú,35å6. Twlrre days into thc iücrogeoq lh CIA
subjeded al-l{ash¡ri to onc scss¡on of thc w¿terüoa¡d dpri¡g which ìryator ar¡s applied tuþ timæ.
Seeid *?6.

MÊdicst ¡nd psycitologic¡l proftssionals fromthc CIA's Ofrce ofMedical Scn¡iæs

ens¡re
.argr¡lt
Supt ø fuaitpe Retúitto¡t, Intenqatiæt æd hænßm ¿t 9 (Ihc. zO04.) COMS
Gtti,*Jine¡'} In ådditioq Ol[S offici¡ls contimrously monitorüro deaincds conditìon
thor¡ghorü rny interrogation rsfurg €nbûced technique$ and rhe inrenrogdion te¿m wilt stop tbe
use ofparticular tecåniçcs or the hærogsüon eltqggher if the det¡inee's msdical or
ps¡'cbolqg¡c¡l condition indic*es thatthe dctainee ûight rufen significant physicat or mcntal
lurn. &e Teùúqrcs * 5-6. Olvffl h¡s, in f¡ct" p,ohibited thc use of oert¡intecüniques in the
imemogdtions of certain dstaini:es; &e fd- ú 5. în¡s, no teohnþc i¡ used in thc inicnogüion
of any d*since-no m¡tterhow val¡¡ablc the inform¡tion tho CIA bcliwec the dctaince t¡ay-¡f
thenodical ard ps¡tcholog¡c¿l w¡h¡qtions orongoing monitoring s¡ggpstthst the deû¡ince is
li&cly to stÍtrcn scrior¡s har¡n C¡reñ¡t rcco¡d¡ arc @t of cacå imcmtgüioq ü,hich cnsfres
¡m¡ntaO¡l¡ty ¡nd allows for ongoing ovrluation ofthe efñcary of eaoh tcctrniçe and its
pol€oti¡l fu rny unintended or inappropridercs*tt. &e ìd.

3.

.

B.

Yor¡r office h¡s i¡trorned uc th¡t tho CIA beliern* úåt..the intelligence' acqnired Êom
thæe ùûcr¡ogations has been r kcy reason why atQCidr has failed tola¡nch a spectacular anack
inthe'Wcst slnoe 1I September 2001-' Mernorandurn for Den¡ty
Ass¡stant Attonæy Gencml Office ofIægþl Courel, Lqal
Crronp, DCI Countertenodst.Cørtcr, Re: WA¡wps
Inurrogqtím TeM pes æ 2 (Mu. 2, 2w5l ( Efectirt*v-rs Men{). ûr partiq¡lar, rhbcrA

I
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belior¡csth¡¡ it wq¡ld h¡vobeenurublçtoobtrin critical infunstion fromn¡me¡q¡s detainees,

inotudirgKsMandAh¡Zub¿yd¿h¡witho¡ttbcseenhånccdtedrniques. BothKSMand
ãrbaydah had "cxpressed their bel¡dthat the genenl US pon¡latiqr was *weak ' Iacked

ræilicncg and would be un¡hlc to 'do wh¿t wss no@ssary' to prqvont the tcrrorisûs ûo¡r
orccecding ia their gools." Id. ú,1. IndÊe{ beforc the CLA uced enlnnced techniques in its

irterrogatioo of KSld ¡$M ¡sistø C¡ving ¡ny ¡nswcrs tg questions about ñ¡ture atrrcks,

s¡npty notfuU; 
*Soon, you will know.- fd. $re undcrstmd th¡ttte use of elrhanced technigues

in$¡c intenrogations ofKSlvf, Zubaydah rd otlrcrs, by contrast, hts yidlded cúitic¿l inbrmation.
&e IG Re,prt at 86, 90-9t (describing ir¡øease in ¡rtcll¡gæ rcports ¡nribt¡table þ r¡so of
cr¡h¡¡rced techriçes). As Zubaydah himrclf explained wttlr rcspect to cnÞrced tec,hniç*,
"hroü¡er¡ who are capft¡fd and intenogÊtoúare pcrritted by Allah to prwide infurmation uúen
they belierrc tbey have'reachd thc li¡nit of their abilþ to wittrbold it' in the face of
psyclrological and phyoical hardshipr." Wø¡ve¡p.s Meno st 2. Ard, iù'dee{ we r¡¡dcrst¡¡¡d

tb¡t eime the uso ofenh¡næd tedrniqr¡es, l$M and Abú A¡bûydah h¿ve been plotat eourccs

boca¡sc of theür ability and wiltingrcss to providc tlÉir analysis ad spoorlation ¡bout tbe
capebilities, metbodobg¡eq a¡rd mi¡¡dscts oftsroriss." Preqútwú fuwæ *q.

Nor¡ertbdcss, cr¡rront CIA thß?ü r€porti¡g iadic¡toe that, despite sr¡b*¡nial sctbacks.ovtr
the lrst ycar, al Q¡od¡ contin¡es to pose a grrve theat to ü¡e United St¡tes and its imercsts. &e.
CIA Dírcctoøe of Intclligênce, AI-Qa'lù's EÍfuß Agút g tlc W úIøtelød: PNsaú øú
Resilient (lan 8, 2005) ('I'hreat Repf). For emmplg accordíng to 'l¡¡Juhiple relhble r-cports

during 2004[J ¡FQCida contirues to rccruit and train op€rstives ûo depþ to the'United Süûes.'
Id. *2. ldultiph srnroes suggos tlut d Qaeda opøatives are attcnrpting'to improræ Rich¡nf
Rcid's origind shoe bomb designo for use i¡ tl¡e United Stacs. Id. al4- Anoths so¡rce
indicatcq with æ hast sorne ærrobortioq thatal Qqda imendsto "tnnsport a n¡clcar dwiceor
rrstcrid . . . to tle U$ited Statcs, possibly viaMeirico," a¡d either possess€s or is *on iæ waf to
possessing uranium. Id Secalw ClADirectøatcoflrtelligsnce, Slwìlal4fñi Provi&^s
hxigltß @t alQs'iù's Ìfucleø FSøts, Bat'L¡nle m Wbiliy (t1ur;ch28, 2m)5). Y. ou have
informdl r¡s that the üA believes.th¡t Gnlt¡nccd intemogæion tec,fuiiçres ¡einain essential to
ob'triining vìtal intcnigpnoc necccsary to dctcct snd disn¡pt ntoh emergiag tlreats.

In undsstùding the effadir¡ensss of the imerrogdion progrur¡t it is important to @
tm related poiffi in nind. fiñ, tùÊtot¡l valuo ofthc Fqgram crnnot be apgord¡ted solcly by
foering on individu¡l pieccs of futrormæim- Acoøding totbs CIA ûrspcctor @lenl:

CTC Êaqueutly usçs tlre inform¿tion &orn one deüaiæ, as wçtl ee'othøsources,
to vet the lnfusrdio¡ of ¡nothg det¡incc. Although lowcr-loræl det¡inees
provide less Ínf,orm¡tionitan tfe nigrvalue daaine6, inbrmmion fr,omthese
detairces has, on many occasiong nrpplied tho inforn¡tiqn meded to probc the

ñ¡llerknowledge ofAlQa'id¡ aolivitiesth¿n woutd be posible &oo a s¡ngtc. deta¡noe.

IG Report at 86. A$ illustnted below, we tmdsstand that oven intenogdioru ofcorrparatively
lower-ticr hþlr ralue det¡inæs zupply idorm¡tion that tl¡c GIA usæ to validrte ¡nd assess

ihform*ion elicitcd in other imenrogÍions aod ü¡m¡gü otl¡er malroda Iotelligence acquircd

o
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from thc.intcrmgæion program also eolr¡¡oæ ottrer imelligcnco mcthods md h¡s helped to btriH
the CIA's or¡satl uûderstanding of al Qacda ¡nd its ¡ffiliates. Second, it is difficuh to q¡¡¡¡tti$
with colúdenco and præision the eftctiwnegs of th program. As tl¡elG RWrt mtÊs, it b
difficult to deten¡iræ conolusirrely wtahcr.intørq8ttion¡ have providod iaformation øitioal to
interdicting specifio imminent üi¡cLs. fuß id at 38. Ar¡4 because the CTA has used enh¡,md
tccbniçes spa¡ingly, "lhÊrc is limited d¡t¡ on which to assæs their individual et[ccilivenes.' fd.
¡t89. Asdisassedbclow,howevcr,werurdergandthæintenognionsh¡ræledtospcc¡fic,
actionable innelligenoc æ well as a gcncral increase in the amo¡nt of intslligsnoe rquding ¡l
Qaeda and its afñlí¡tes. Seß A at 85-91.

lViththosccaveat$wetumtospecificcxamplesthatyot¡haveprovidedtous. Youh¡ne
info¡¡ned ruthattbeirtenogation of.KSùÁ-onccmhanæd tccluriquosurae cmployedJcd to
tlæ discovery of a KSIvf ploç the "second ìVav€,' to uso East Asian operdive¡ to øash a
hìjedlod airliner into" a building in I¡¡ A¡gpl€s. Ffieufvarcs Memo at 3. Yor¡ hrve informcd
us th¿t inforrrdion obtainst ftom KSM at¡o led to thc ca¡inrrc ofRiduao bi¡ Isonn¡ddiq bdten
lsþxr¡ as Htmbali and ttrc disoorrcry ofdro Cruraba Cetla l7-me¡nber leuraah Iskimiyah oell
t¡skd witb o¡ecuti¡g the "Second Wrvq" &e td. rt 3-{; CIA Dire*ora¡e oflntelligenoe,ll-
Qa'i&'s Ties to OtIær Key Tenør Grqs: Terrorf.ltrs l¡inb tu a Claùn 2 (Aug. 2t, 2003). Àrb¡e
specificallS we mdeßtüd th¡t KSM adnired thd tF h¡d a
largs nrm of rnoney to an ¡l Qreda ¡¡soc¡atc. .&eFoc tegail
Group, DCI Counterterrorist Cr*r*s,Br¡{mg Notes on tln Vafue $Detairce atl
(Apr. 15,2ü)5) (Brietìry Notrcl. Kban srbsequotrly idcnt¡fid thc associate who
wastheo caphrred. Zrlùlair, ¡n turr1 povided i¡formation.that led to the See

id. Tlrc poSGmorco spçc¡fio questions to KS\d, whicå led thc glAto llenbati's brcthor,
inforrr¿tion ac4uirod fi,on these c¡ptulcs ¡llowed CIA

Using informuion
obtained from rmltiple souræs, ¡l-Iladi was captr¡rc{ and he idertified the Guraba
celL Sae td. ú.1-2. ttrriththe aid of this addition¡l informatiort
coqñrrred much ofwlrat was le¡rncd frsn KSM.ó

ofll¡¡nbali
(bX3) ClAAct

Intelrogations of Zubaydafagaiq onoo o¡h¡¡¡ced tæån¡qù€s rvcre employ#
fi¡rnisbed daailed i¡trorm¡tionq¡sdfurg ¡l Qacd¡'s'brganizuional stn¡cü¡e, kcy opøciræs,
¡nd rnodus opøaodi" and identiñed KSM ¡s tho m¡steimind of the September I I att¡cks. .Sse

Briefiry Ì{æs ¡t 4. Yq¡ have inñrmod ur th* ãrbaydah also "provided dgn¡fiçå'nt irform¡tion
on tu¡o opcrriræe, [includingt Joae P¡dillrfi who plulncd to build ¡nd dc,bodo o 'dirty bomb'
in the trlashingtor¡DC arca' Wea¡w¡tasMeino et 4. ãrbaydatr and KSM h¡rrc also ¡upplied
important i¡føm¡tion abort at-Zrrq¡wí anil h¡i netu¡o¡t Jbe Fqx for laok L. eroHsmith q
Ass¡sûsaû Attomey Gencml, Offioe ofl,egrl CounsÊ[ of
O€ttord Cqrnscl" Cx.ì,\ Wh, do *v belt¿vs tM ût M oÍ
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to be used by al-Qa'ida for operdions in the Unitcd Staes orEuropc." Briofr¡E Notes ú1.
Subsequent IBI investigations $¡ggÊst ü¡t al-Te¡ryar"s true ürne is Adnor El Shuküurnah" the
ssr of a leadq of ¡ Florida mosque. &e fd. The FBI hts issued ¡'3c o¡r the l¡ol¡or¡t'' nciæ
for al-Tayyar.? -

tríuNrüAT gO ?OOS r r:seltsT. 1?:5UINO. ËlltUa?9lOU P t3

(bx1)

n

(6)Iû -

(bX3) NatSecAct
TOP )(3) NatSecAct

sl4a',iù? d I (Fcb. 13,2@l). Since Zubaydah h¡s

o consistentþ identified deûaineos by pica¡q
gr¡id¡ncs onhow bestto obtain i¡fo¡u¿tion

and provided u¡cû¡l
Rrytúg0. tn

additiorl bothzubaydal¡ andKSMnemed Jañral-Tayyar-*as onc ofthe most likely individuals

(bltrl--- ..
(bX3) NatSeòAct-"-.-.

'--Afrer
e¡¡h¡nced techniç¡s¡, Ilâs¿tr Gtn¡l rwealed deta¡lod t¡Étic¿l

infønration rl dc horsæ of
epecific scnior leader¡ of al See ü.ú 5. fbê
CIAthen out

(bx1)
(bX3) NatSecAct

610ro
(bX3) NatSecAct

lus rupplied nh¡ablc fuforu¡¡tion rsg¡rdi¡€ al Qaeda's tnining
techniques, see BriefitryNotes ú 5, as well a¡ the hieørchy and ¡nt€rml suife ofthe
organizstio&.pe ClADi¡ectoraûeoflntefiigencÊ, USWøtsMitBDønaI-Qa'i&Z(Fù.
21,2W4\

Althouglr ths CIÀ beliwæ that ¡an¡t Gr¡l o¡rtinr¡es to dovmplay his knowledge, we
undcr*anl tlru informarion obtained in hfu ürtcrrogatioas bas produocd approximarety ?0
¡ntclligence repotts, &e Jøø C¡aI L{qno ú l- You haw informed ræ that Gul hss providcd
infonnæion th¡t has hdped the CIA witl¡ ralidating o¡e of its ke}, asws rêporting on the prc-

(bx1)
(bX3) NatSecAct

(bx1)
(bX3) NatSecAct

tb asseû's oo¡tcntion that m€tu,iú $luykù
Sa'id (disotssed abwe). Arrrld aseç whothcn

tlqr_!p had lied abor¡tthe $eeid.û,1-2. h¡g genemlb¿r*groudmcctitrg.
a¡d Shuifal-lúasri

anal "may have inform¡tion
9n thÊ Crencral Cou¡rsel"

Gcffia[ Ofüceoflq¡l

lÁorc gerrørll¡ tlrc CIA h¡¡ informod us that, s¡ncc MsrGù 2004. tbe iotelligence dorivd
frora (xA dct¡inces h¡s ¡cs¡¡lted io morcrùa¡r 80æ inþUignßcerc,ports ¡¡¡4 in 20()d rcmuúed
for app¡roximatoly halfof CTC's rqortiqg on rl Qrcda" óhe ErleJtngNotes

April2003, trÊ
atl:æcalæIG

Re¡lør, ut6(notingth¡tfrom S€ptombcr ll, Z@1, thrurgh CIA þroùced over
3,0ü) imelligcDoe reporæ from' a fcw high vah¡e detainecs). You haw informed us that the

coæ fto¡n dctri¡roos gbjeoed to cnha¡rcedq¡bstantid rnaþrity of this i¡te¡ligerce hs

(bx1)
(bX3) NatSecAc{

¡c-tion¡blc intelligence from other forrns of collection, most
&e Brfefmg Noile,e ú,6 (oçhinine that det¡iness.hsve listened to

recodingq oommunicam, and aidcd in understanding imporbnt oonversations).

? ls wiUr t<S¡V[ m disorcs only a portion dthc idelligorce obtaíned thugþ interogrrions of Zubrydah.
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7A at7.
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c. (bx1)

Thcrea¡etheeoatqoriesof e¡rh¡nced**,or!?i:ltrrÎ,*"å**,*techniq'es
conecriræ tectrniçes, snd cocrciræ tcchniquæ. flee Bæfuroad Pry at 4. As notd abovg

each of ths specific €nh¡rcd teohniçes h¿e becn adapted fro.m SEßE'training uùeitrimilar
techniçres h¡ve been us€d, in some fon4 for years on United St¡tæ military personnel. .ïee

TecMques ú 6i IG ne@ Nt I 3-14.

L Mlloníngtæhníçt(ß

Conditioniag toclmiques are used to pnrt the daainee i¡ a "baseliac" statq and to '

"demo[str.ate to thc [dcÊaineel th¡t he has no codrol or¡s basic hum¡n neÊds.' Wcgætø
Pqter at 4. This'creúos . . . ¿ mindset in which lthe det¡inee] learns to peroeiræ ¡nd raluo his .

personel welfrre confort end inm€di¡te needs mo¡çth¡n the ioform¡tion he is prdcaing." Id.
Conditioniqg teråniger ere not designcd to brhg rbout immedi¡te rcs¡lts. R¡ths, thcsc

tec,hniquor are useful in view of their "cr¡qr¡læive ofect . . . , usod oror time and in cornbination
wíú other furta¡ogüion techniqucs rnd furælligence optoitr[ion methods.' Id. al5. The epccific
conditioning tectrniçrcs are rHrdity, diaary n¡nipuldioq and sleep dqrivation.

Nudþ is used to indr¡ce psycl¡ological discomfort u¡d.beo¡usc it allou¡s interrogarors to
¡ew¡rd daainees inst¡ntly with clothing for cooperation. &e Tee;lañques at7. Althotgh ûis
teclnriço might cü¡sc ilùarr¿ssmenl it döes nc im¡otve any senn¡al abuse or tlueats of sÊtnral

dcr¡'*ffi åî,äiï:ffiäiffr#*ffi äi*H:*i,';,il' 
teohiquo¡, iuoh æ stoep dcprivatioo. As a guidelinc, the CIAu¡os ¿ forrm¡l¡ frr c¡loric int¡ke.
that dopodr on a da¡inée's body weigh and cÐ¡pected lercl of ¡ctivity and th¡t_enn¡rcs that
caloric int¡ke will atunyr be s€t d or abovc t,000 kca/day - Sæ íd- ú.7 &,n.10.r, By
comprriso4 comerdal weigl¡t-loss progrrms r¡scd withi¡ the United St*es nd unconrmonly
limit intake to l0fD kcal/day rqardless of body we¡glrt Detainees are mnitored ¡t a[ t¡ncs to
eneure tùat they do not losc more than i(P6 oftheir ¡tart¡ûg body weigh . &e td" al 7. The CIA

' ¡lso sas ¡ minimm flu¡d iff¡&e, h¡3 c dctainoe undergoiqg dict¡ry maniputuíon m¡y drink es
- mucltuatcrashepleasec. *etd

Slecp dcprivation involvæ nrbjcctirry a deûaineeto ¡n c¡Gndcd period of sleeplessnsss.
In@gnmß ønploy slccp.dcphntioar in or.dor to rvoalrcn a dot¡ince'¡ ¡psista¡ce. Although r¡p
!o 180 hours may be a¡rho¡ized, thc CIA lns in flßt sr¡bjecèd onty three d€tainccs to norc tb¡n

t As urc.eryhincd inTzdllzùqr¿s,*Ihc qA gncnlry õllms as e grridelino a calcie rt¡uircneot dfll0
LcrUda¡'+ l0 htßg/dry. llis,ßú¡itt ir nptt¡¡{*¡dùV 1.2 for aædcøy ¡aivÍ9 kntd q 1.4 tuâ mo&¡¡lc
rctiríty lsnrJ. *cg¡rd¡css of tbis fømf+ ths ¡mnrudod úrimrm caluic ilffie ts l5ül kcd/da¡ ¡¡d i¡ no
cw¡tistüodoù¡i¡esållorcdbræ¡v!ksth¡fünhc¡l/dõt" Jd.ar7(ftüoteotriüd).1üÊgnüdcliæcalqic
int¡kc for a &inee who rcigb 150 pcne (spsrurimddy 6E Hbg¡ans) wwld lhcrcñre bc rrrþ I,SXI
hcal/rky f6 scdcnEy odiví9 s¡dwutËbe rnsc tlen2p00 kcafda'fornode¡æ'acrivity.
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96 bours ofsleep depriwtion, Crcnenlln ¡ dcta¡riÊêündeqgo¡rg ttis tediniçre is sh¡okled in a
smding position with his h¡nds in toft of his body, whichprevems him ftom ftlling aslee,p hrt
also allows him to move around within a turo- tothreo-foot d¡¡û¡ct€r. fire detainec's hands are
gørwallypos¡tio¡sd below hís c,bin, rlthorgü ttey nay be ra¡scd aborrethe head fof a pêriod not
to oræedtwohours. &e id. st 1l-13 (oçhining tlie proedures at ldrglh). As we bave
prwiorsly oded, sleep deprivatiør itself gelrerally hæ few ncgntive cfu (bsyond tchporary
cognitiræ ímpairment erd ransient hallucinaions), thougl¡ some detainecc might orpøicncc
traruicnr "unpleasrnt physical sensæions ûom prolonged fatigpe inoluding such slmpûoms ¡g
¡inpairned to æqd¡nated body morrcrnem, dificrrlty with speecb, n$¡soq and blured vision."
Id. ú,37;w alÐ fd ,7-38. S"biect¡ deprived of slèp in soientiñc sû¡dies for longer than the
lE0-ho¡r limit ¡ttrposêd by the CIA gurually rctum to no¡m¡l neurolqgical ñ¡nction¡ng with ¡s
little ¿s onenightof aormal sleep. &a id.ú40. Inlight oftheongoing and carefi¡l nedical
monitodqg u¡dert¡l¡en by OlvÍS ull tho u¡tlrodty and úligation of all mombcrs ofthe
interrogúion tearn, and of OLß¡ pcrsonnel ¡nd dl¡s åcility sta$ ûo stopths produ¡e if
necessary, this tedmique is ntit bc expectcd to rcsuh in any dctainee o¡rperienciry oúremc
pbv¡ical'disress . Sec'td.rt 38-39.e'

'With æspcct to the shackling theprocedurcs in placc (wttich include constû¡t uronitorfurg

þ daedion pcrsonrcl, vi¡ closcd-ci¡cuit telcrrisioq and intqvemio¡r if neeess¡ry) minimizo ths
risk th¿t a deainee w¡U hâr¡g by his rvriss or oürerwise suffø,ifury fiom tlp shrckling. 8¿e td.
at ll. Itdce{ these procedurcs appesrþhavobeeo effestivg as no daainec has nrffered any
lasdng h¡rrn Êou thc shaokling &e id.

o

-Bé¡ñi¡¡ê-r€-Þafttgãætãi¡reeffimfic-i¡t¿õ[lte3'rittniltpræm--¡-ditãrriryiiñölêm-,iÍül--:-

$,q¡ld ¡dcrfrre srith the cffestivoress ofth adc¡inec sleç deprivation
@uerúly wears an adult diaper. Jbe læmer fror¡ -t*ssæiateGe¡ËiåI" (bX3) ClAAct
Gounsel Ceûhal tntelligcnæ dgency, to Dan Cen€n{ Office
oflægzl Cousel at 4 (Oct" tz,?Íf,4.'lf:OdoW 12 anCbx3) ClAAct
drs¡ged æncedcd so thu no det¡inc'ewodd bc to remain in a soiled diaper, ¡nd the
deûainee's ¡kin condition is monitored. fu Teefuìqtesat 12. You hsrp informed-us thtt diapers
arc used solcly for çaninry snd hotttl rtaoons ¡nd r¡ot in ordø þ ln¡mili¡te the d€ûeinea

2- Cñetæhníquæ

Correcive techniquee entail sorae dqreo ofphysical ¡¡ter¡ction'wÍth thc dæainee a¡rd are
nsd'to cdÌrcct *utlg or to.âr;h¡ËvG anoûhcr ørbting oöjcctiræwiththe dcaineo : Bæþrowd
PW ú 5. These tochniques 'ændition r deû¡inec to pay anenrtion b the itrermgntor's
gue$ions and . . . dirlodge ocpætatims úct üro deûainee will not bs touched .r lechnigacs tg.

'scvorc ph¡cical sftdng- "' Id. a¡ 16.
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Itris catqory oomprises thc following techniçcs: iÍ$tt (fac¡at) sla¡ abdominal slap, frcial
hold andãuerrion_grasp . en A@ fryr * 5; æe alæ Teclnipcs * t-9 (dascibi¡re

these tdrniqu6).¡o In the frcial hold techniqug for exemple the intanogaton usæ his hands æ
im¡rnbilizc thc detaince's head. The imerrogator's fi4gcrs aro kept closely togethø ard rwqy
fiomtb dêtainoe's eyes. S¿e P¡çApademic Laborrtory GREAL) Operating Instn¡ctions at 19

(PREÅLh[ffinI). TheteeJuriquein*illsfearandapprçtr€nsionwithminim¡lphyricalforce.
Iadee( each oftlrege tectrníqucs er¡trils only nild usee of force and does not causo any

sþificant pain.oruy lasting hum See MgottdPryr * 5-7.

3. ØæeiYaø)hnÍqur

Coercive tecliniques'ptacc tho detaineo.i¡ urore physícal and psychological strsstr tlun
tlp chen æchniçes and ro gsnerelly 'aonsidøed to be more effectivc tools in peiuading a
rosistant tdÊtlinesl b portic¡p¡æ w¡ttr CIA imdrrqntora" Bæ@raudPqer at 7. TlresÊ

tæhniqucs rre t¡pioally not usêd simultrneously . ffu B@rcwd Pryr liss walling; rvatcr
douehe rit¡çss po¡itiü$ wall stalding; and cramped confineinei¡t i¡ thi¡ c¡teory. We will also
teat tt¡e w¡ûeôoa¡d ¡s ¡ aoercive teohnique.

Ìltalling is perfora¡ed by placûng the da¡ince agaìnst what seør¡s to be a norm¿l wall but
is in ftct a OdUh glse w¡lt. 

'Sõt 
frtfuqnort E. TÉ iftcffogaror n¡lls the detainee torr¡rds

him ¿nd then ç¡ick¡v slams thc dstdnce.rg¡inst thc ål¡e wa[. Íre &lse wall is desig¡æd, ¡¡d a

c-coll¡r or similar derrice is us€4 to hdp avoid whiplash or similar injr¡ry. See id. The tecåniçe' 
is desìe¡red to creatc a to¡¡d soüd and to shook ttrc detåire without car¡sing eignificant paìn.

--:*-*-flté-el[reg¡rðs-wålling as-fttê öfilie mo$ effiEñVe üit@itñIejññ¡¿iU*1;¿*¡n¡¡Sðii[l,êãt5--'----r--
downthe [døinse] p\¡sically, hoighcns uncertairty in the det¿ince about wh¡t thc iilemogrtor
may do to hin, and crcates ¡ séûse of dr€ad nrl¡en d¡c [detaineel horvs he is about to h unlld
again" fue$roud P.qer n 7. .å. ddainêc *may 

bc wallsd one timc (ono impact with the wall)
to make a point ormcmy to th¡r.ty t¡mce ænSecutivoly when the intørogaûor roquíre I more
significant response to a çestio4" ¡nd \dll bc wallod multiple tincs" during a sesrion
desig!Êd to bc inter¡ss. /d At no ting howevor, i¡ thc techniguc employed in n¡cl¡ a way tbæ

, cor¡ld cu¡se sev€rc phllsrcal pain Ps Tdnig* * 32 n.38,'¡

In the wcter douing tedtnique pot¡ble cold vaær is pored on the detaince eitùcr Êom a
oon¡aincr or ¡.hose without ¡ nozzle. Ambient air tcmperaûres are k€pt abcflG 64:F. The

to A¡ modin unprwiæ opiniüts, the.deæüdçcrarr mt u$d ¡n ¡ ray ¡tatou¡ld æ çrrc¡c
pâ¡n &ø q., îednlqrcsat E-9, 33 &.nlgT CønþtættUæ a IL

løVttrñâr ou ¿uuc
a

(b

o

--o

(

o

wa|lÌng "T,Ëils dorr¡ ùc tdpC¡ú¡ccl phd,Eally,- Bækroúrrd PùFt *.7, ñ tnhrbædynry

cæaba ltrrdlmr whøtc tl¡ ¡ls¡dihÉ þ can$ ¡hodcdsrpi¡Ê. Sas Cø¡rúin"d Uæ e6n1.
Sdfudsta¡Ë'shdodnocka¡Es¡DportÊltyiûa¡oltcrlùooilortild fupruvl¡¡sa C.æitarcmcabtF¡p

, Þ¡t rcof tth¡Pl¡Sü iti¡ ürod¡Þü¡cc'¡ dmld¡rtil¡fuürsúhrtùÊault udths dÊbirneie ¡tlmdto rcbq¡¡dûrmr
' üc nÊ¡ùþ t¡U in orfu b ßù¡oc lìs úarcEs of rny injury. .*c Íd You harc infrrned r¡¡ tìat a &tai¡ec,is
cxlcæd þ H rdrcuf d ûc proepcot dr¡tlirú bå!¡fu otfne *oct ur¿ sr¡rpÍsc caú$d Uy rfrq rcc¡n¡çe a¡¡
bcceusË ofthç w ofpotrmlecmo¡s lht cmcs Sronr bci¡g rmdily he¡dled W tùÊ ir¡oû¡o.gtüs, not bec¡r¡s the
tecùnirpc causa sigßifcüt trùr ec ü.
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¡naximun perrrissible dr¡ration oiw¡¡er opos¡re dcpds on the uatÊr tqr¡pcraturq whicb rnay
be no lourcr thar 4lT' and is usually no lounr ih"" 50pF. See d. at 10. Mqimum €:rponrrc
ù¡ræions have been *set ¡ttwo-lhirds tte tirnc at which, based on e¡ctensive medical literature
ard erçerionce, hypotbømia cor¡ld be orycced b dweþ in hoalthy i¡dividuals who arc .

submerged i¡ wats of the sarns tcmpcrrtre" in o¡dcrto providc rdcquate sefety rnargins sgsinst
hypotlrcrmia Id il¡is techniçc can øsily be uæd in co¡¡bi¡stion with other tecluriques and "is
imended to weaken thc ddaince's rËsist¡frce and persuade him to coopcrüç witb intonogators.'
Id. û,9.

Srcss positions ard wall SaDd¡Dg a¡e used b induce m¡scle fatig¡¡e and the atter¡d¡¡rt
disconfort. Set Te.clmìryes c 9 (dæøibing techn¡$¡es); æe al,s PREÁLtrtønuaI ú,2O
(o.plainíng. that srccs. pocition¡ a¡o u¡ed 'To cre¡to a dist¡¡ctirg pressute' and 'to humiliuo or
insult). The usc of thoso techniques is "usnlty cclf-limiting ¡tr that tonporary ¡nr¡solc fatþe
uoally leads to the [dcfainec's] bcing ueble to n¡im¡in ths srcss position after ¡ pøiod of
time.' fukgtv¡ttd Pqer t 8. lVo rmderst¡¡d th¡t tlrcæ tedrniges ¡re us€d only to induce
temporüy mrsole fttigue; DÈitbÊr oftlrese tedhnigrm is desisDed or eÐqpcctcd to car¡sê co'vcrç
physicd pin. Sea Tedmìquesat3334.

CT¡nped co¡ûnemot invohrcs phcíngtho detainoe in ur uncomforably ¡m¡ll oom¿iæ¡.
Sr¡c;h confineurcnt may hstry üo oiglú þq¡rs in e relnively l¡rgë containq orupto two hours ¡n
a smallcr container. See @mndPryr t84Tenhiryes at 9. Thc tecbnique *accelcrate[s]

tlrc physical and psychological shoss€s ofcaptivity." PREÅLMøIø| û.22. InolvtS's vicw,
howeveq cralryed becu¡se h providês."a

me wdÊ[board is genenlly oonsidc¡od to be'the most trn¡r¡¡tic of the emh¡nccd
imcrrogation tecüniques," td. at ll,r conclr¡sion with whiohwe havo rcadily agrcod,.ee
Tælmiqae-s et 41. Itr th¡s tcctrniçrg thc dctaiiree i¡ placed facçup

onwhi,ch çold
on agurnËywithhis head

inclincd downward. Acloth is phæd ovcrhis ftoe watcris then poured for
periods of et most 40 spænds- this creæes e bnnier though which it is ciths diffro¡lt or
impossible to breathc; ltre technique thffóy "i¡duce[s] a.scosetion of ùovming :' Id. ú 13
The watorüoard m¡y be a¡thoriæd for, drhosÇorc3(}..daypedo( du¡ine which ths teolniçe
crn actually be applied o¡ no norê thea m

o

J

additional lirbitrtiom); æe dæ
Agøiay, toDrn

the$ead:- -

Cõüßd, (bX3) ClAAct
Gcri€ral, OfficeoflßgdCantral

(bX3) ClAAct C.ounpêtåf t 19, ). Furth€r, thËrcc¿nbe nomorcthan
tro spssio¡rsin ary 2/tlpr¡r E¡ch tirne during which the detaínee is
strrppcd O the wrterboarú-l¡¡ts no morc thro tflohor¡rc. Thsre may be ¡t most six

ofwater t0 sewrds or
no ¡nofÊ

o

As wE hrvç expl¡ined, "these lir¡itations h¿ve boe¡r sûûablbhcd with extensivc input frour
gl[s, b.aæd on cryøicrrcc.to düo with thie tcdrniquo a¡rd oMS's professional þ¿gmeni th¿t dro
herhh rish associsted with use of ttre watcrbo¡rd on a healthy ¡¡diviAu¿ suU¡eot o ttresie
limitations would be 'medioally acccptable."' Id.d t4 (dting otrß Øi&lttæs æ lg-19), In
additiot¡ elthough the utaterüoafd fuxû¡ces fÊ¿r aûd panig it is not painfirl. $ee d. û,13.
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We conclude, ñrst, that thc CIA intcnogatioo progtm does not implicate Unitcd Ststcs

obligotioirs un&r Article t6 of the CAT b€oausÊ frtiolc iC nas n¡n¡æ¿ gp¡graphic scopc. By its
termq Article 16 places no obligationi on ¡ Statc Party outsidc'ct$ritory under its jurMiction."
Tte ordinary meaning of tho phnse, the uss ofthc phrue els€n¡hÊr€ in thc CAT, artd ûe
negotiæing history ofthÊ CAT demonstnæthrt the phrase 'qtcnitory undcr its jurisdiaion" ic
best urdcrsûood as including at mosl ums rrücrc ¿ State eiarcise¡ tenitor¡r-brsod jr¡risdiction;
that is, areas ovø which the State ep¡ercise¡ at leoct de ñcto suthority rs the goveramenl As we
olpl¡itr belovr, basd on (XA assurnnces, weunderst¡nd thatthe inturrlgpËons condr¡cted by ttæ
CIA do not tako placc in any "territory under fÜnitcd StatcsJ jurisdiotion' within the mcaoing of
Article 16. lVethcrcforc conch¡dethsttheClAinterrogation program does notviolatethe
obligrtions int forth in Article 16.

AprtûomthctcrmsofArt¡ole 16 ¡sstaædintlrCåÎ, thêUnitd St¡tcsundertookirs
obligntions.u¡dcr tho CAT srbject ûo a Se¡r¡te icsendi,on thd porrides: "[Tlhc United St*cs
con¡iders itseEbound by tbc obligation uader A¡ticle 16 . . . only insofar as thç tcrsr 'cruel,
inhuman or dqndiag trcattrprtt or punirhnncnt' me¡ns the on¡cl, un¡sual and inhumane
trcarm€¡ü or prlrishmont proþibitod by üe Hflù, Eigbth and/or Ftil¡rteeoth Amendme¡rts to the
Constitr¡tion of thc United States." Thæ i¡ ¡ $rong arguncm that in requiring dris reservation,
thc Se¡r¡te intcndcd to linit Unitcd St¡tes obliguions undrr Articlc 16 tothe ørising obligüions
alrcady unposd þ thcso Amendm@ts. fnesc lme¡¡¿ments haw been Goneûr¡ßd UlU" ä*rtt
nottoortendprotectionstoalicnso¡¡tgidotheUnitcdstatos- TheCIAhas¡tso¡ss¡redusth¡t------ttte te$miquesurmtuwfiriúiurùElftitcùstrturorzg$iïstlJniteúSt¡tes
Pcrsoos, includiog both U.S. dtiæns a¡d l¡wful permanent resider¡t ¡liens.J

A.

"[UfJe bq¡¡ with tl¡e te¡c of thc tneaty and thÊ contoú in uúich the wri¡tco uords ¡re
usod." fuste¡n Airlìrcs, hæ. v. FW499 U.S. 530, 534 (t991) (qrntation m¡¡ls omineü). &e
alm vienna convemisn.on thc I¿w ofTruiq l\fiay 23, lt6g, a¡r. 3t(II ils5 U.N.T.S. 331, '

340 (t9E0) CAtl'caty th"l] bo ¡trtirpret€d in gpodft¡th in ¡ccordancæwitb the ordinary mc¡ning
t9 F-9tr_" tothe-term ofthe_teaty in üsir oomoa a¡d in ligb of its objec¡ ¡nd prtlñrc.)." -
Article 16 stãtcs'tb¡t {e]¡ch StaioP¡rtystrll undett¡kcto prenGtrt nøEør¡torltri&r rts
firtúdton other acm of cn¡d, inlu¡m¡n or @ndiag treatn¡cnt c prmirhmorn wüich 'do not
¡rnount to torü¡re " GAT Art t6(l) (erryhrsis addd)." This tcûÍtqi¡l limit¡tion i¡ oonfirmed

12 nrcUnitodsbhisrote

Ldr,'&¡ ofhbhch*ndfMlav r420
(r9e5) fAæo¡dingtofupsmi¡lng tb sutineloúcina¡y lrlaty ittcfprüion b ü¡s tllrty Exl ild tlG
norml or0dhuy neaning ofißbms.").

It lrticle tql) puriùs in ñrlh

_ETlt sæ ryry rndatrhs to perænt ín ary'æri¡ory undair juinücriu oûÉr¡cs of cilË|,
inhu¡nm sdgndflngt¡eeheoto¡pt¡ústncüuhidr do nor urpr¡¡¡ to torîu¡e ¿s dcû¡pd in
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by Articlc l6's orplication ofthis basio orbtigation: 'In p¡¡ticr¡lar, the obligations containcd in
articles 10, I l, 12 and 13 shall çply with the sr¡bstih¡t¡on br referurccs to torh¡re ofrcferences
to otlrer forms of cruet, inhuman or degrrding troatmcnt or prmishmenl" Id A¡tìclcs I I ürrougtr
13 irnpose on erol¡ StatePsty ocrtain specific obligrtions, each ofwhich is oçressly timited to
"teriùoryund€r ¡ts jurisdic{ion." &e ûrfra pp. lt-19 (desøibiqg requirenents). Althugh
Article 10, which as incorporated in Articlc 16 requires ercl¡ Stato Psúy to "G¡¡s¡rc tùat
education and infor¡¡¿tion rqarding thc prohibitiod'¡g¡inst cnæ[ inhmrq or degnding
treatmÊnt or prnishmem is givcn to ryocifod govemmeft personnel, doæ not expressly limit irs
obligption ûo "tenitoryrmder [each Strtc'sJ juridiction'Artidle lO's r€ftrmce to the
'þrohibitiot'' against ruú reament or punishment cnn only be uqdcrstood to ri*r to tbs
territorially limi¡ed oblig¡tion sÊt forth in Article 16.

Ite obligatiolts imposed.by the CAT re thr¡ more timited with respect to cn¡eL
inhurnan, or degrading treatnert or punishment than with rèspÊût to ûortr¡re. 1o be nrq Article
2, like Article 16 imposes an oblígation or¡ sach Ststê Party to prevenû brture *in eny teritory
undcr its juirdicion" Article 4(l), howancr, repsrddy Htuircs cach StateParty to'ens¡ro tbat
all acts of torturp ¡rc ofrtnscs rmder ¡ts ciminsl law." (Emphasis added.) fhc CAT imposes no
analogors requirc,nent with respoot to cru{ inhumaq or degrsding trcatmenf or pmishment.r{

oontrolf and tJhÊ toúitqbl rangc of urthorþ or ørhol.' llnerìmt Heri@e Ðictlotrøy7ll
(1973\ Anteriw H*itage Didíøtwy nE çdod. 1992) (same deñnitions); ¡ee qlæ Blú's
Imv Ðictiøw1t 766 (sth cd- 1979) ftalrcas ofauüruity'). common dictionar¡'definitions of
'territor¡f include "[aln area oflandft on tJhe land and wa¡crs under the jrui¡diction of ¡ st¡te,
natioq or sqvereign." r4mertøt Høitqp Diaiøw|t ú. 1329 (lfil3\ Ameriwt Her¡trye
Aditwyat 1854 (3dcd. l9!r2)(riane);æ*aIgoBIæ/.'sI^øntD;ictiæwyat l32l fApartofa
comtry scparrted from ttre rest, ¡nd orbjdct to a putiorhr.juridiction Creogrephicat arca under
the juisdlaio,n of ¡nother country or sovereign Wvø.\; Blú's Iaw Diæiawy õt t5l2 (tth
ed. ?0O4X!¡J gcogr¡phic¡l area inclrrdedwitl¡in a partia¡lar gorrernment's jrnisdiction; the
portion ofthe eaiür's ¡r¡rf¡ce th¡t is in ¡ st¡te's aduiivc posæsion ¡nd conbotP). Takiag these

o

o

üdcte t. çùÊo adr ds ra mm¡[sl by or rt tÊ ¡D6l¡Ef,im dc u¡lûù tte ærdetrt r
of a pùlic ffidd orortcr¡nno aai¡g in ¡n ólEsì¡t qæitt In po¡dcill¿r, üB

obtieilions onreindl i¡ üt¡dcs lO r L rz u¿ 13 ùeu ¡dy rytû lhe st¡ml¡d for ¡eñ¡coæs
to torü¡rc d ¡¡&reos to otls ñr¡ns of canl, irnhrao c'rÈgrad[ng t¡güncd a punishmcot

' r{ lh rüitt¡n, alômgù Àlisþ Z(Z) c4dr¡súæs ürt "[rþ ædiml drcuostanoÊs wt¡encr, nùcúcr
a ¡late ôf çar ø a tùnat of warjuen¡l .pdüÊal fusñiËty or ¡¡y otU nUic emcrgþnqt, nry be fnmbd as r
¡t¡sliñcaüon of torû¡¡!,' tlr CAT üas m imalogms provírúon çiü ruspca o cru" idunó, ordcg¡¡di¡g ftaümcmt
'orltut!ilmËnt Boceise wo o¡rlrdc th* thc CXA inærlrog¡tio! prognm docs lo ¡ryt¡cAé Ul¡¡æO Suæs
oblignionsundcr&tislÊ t6dtùrt thcprogr¡nwü¡ldoodüemU¡nø Srarcsobl1igionsudcrAítclg l6m
if thd plwision d¡d ryFûy, ræ necd¡otoo¡idct wtaicrrumæofeprovision arúoprs toArride 2(2)
idies tb¡l Shtc Peries aould dcro€Fb ftom thùrúligatiory r¡ukr A¡tide 16 iú extnonilimr¡r aimrmuracs.

o
I
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dèfinitions øgÉlær, we conch¡de th* th most pleusiblc rneaning of the tøm 'tterritor¡r urder its
juridictbn" is thc land over which a Stuc oleroises ruthorþ and cont¡ol as the government.
Cf. Rasul u. Bts*t, t24 S.Ct. 2686, 2696 (2N4, (concluding that 'the territoriril jurisdiction of
thÊ Uníted Stdes' subsn¡mcs arcas ovcr whioh "tl¡e United Saþs crsçrcisos coryl*eþrisdiction
md conuol) (internal guotation ma¡ts omitted); Ctûwd &E Co, u Melløt,262U.S. 100, 14
Q9E'Ð (It ¡ow is suled in thc United StüGs end recognizcd elsewherc th¡t the teriitül' subject

to its juisdiction includes ths land a¡eas u¡rder ib dominion and control[.[),

Tlris undcrstanding ofthe ptuase territory urder ite jurisdioûion- is confirmed by the u¡ay
ûrÊ phmse i¡ used in va¡ior¡s provisions tho¡ghout 6e CAI. &e Atr hwr,e u ,$øks, 470 U.S.
392,198(t9S5) (treaty drafrers "logicalty uould . . . uso[J thc same urcrd in each ¡rtielc' when
tlrcy intend to cowey the sàmc meaning tlrough$t} L Herú¡s Burgors & Ilans D¿noliug fhe
WtedMdiæt Conventíot AgaùN Tætue: A IIoMm tlv CMøAgøitut Tttue
Ørd0t ßr Cnte| hlnnnn s Iregrú,g fieanneil t fuúúørient 53 (lgEt) (AT
HndfuP) (noting that "it was agræd that tbc phnæ 'tenítory undcr itr jnrisdictkin' had thc
samo rneaningi' ¡n'd¡trêßent ¡rtides of the CÀÐ.

For oraqle, Articlc 5 pro'vides:

Each StcoPsrty shsll t¡tce sr¡c,h measrrcs as may bc neces*ary to est¡blíst¡ its

iurisdiction or¡er the offc¡rces rcfrrÊd to in utiole 4 lr¡quiring cach Stne P.rty to
mtmtnadlìze¿ll acts oftortureJ in t&e followittsc¡ses:

-*-Gr)-t4tben-theoft fi æs¡rc-oorninitred-in-wyterrttwy@Wffntücttan.ll.irm
bo¡rd ¡ slrip oraircnfr rqistcred intbat Sue;

' (b) Ilhen tbe a[eged o&nder is ¡ n¡tional ofthet Stue;

(c) When úe vioúim is a n¡tionel of th¡t St*e ifüat St¡te consider¡ it
. ap'proprite.

CAT ¡rt. 5(l) (cnrphasir added). Thc CAf thÉ,úy dístinguishes jurrisdiction based qr torritory
Êom juridiction basod on the nationalþ of cithcr tüe vìctim or the perpd¡arcr. Parsgfaptr (¡)
also d¡stingu¡shesþriediction based on tenitory from jrrístliction bascd on ¡Wicqyof shipr and
a¡rcrrfr. To rard tho phrrsc 'territory rnticr its juririfidion" þ subqr¡o thsoo othert¡pes of
jurisdiction would eliminate the¡c d¡st¡nct¡rmr ¿nd rcrdor most ofArticlc 5 surpftrsagc. Each of _

Article 5'c pmvisions,
if reasonably poÈsible,

hourover, "l¡ke all the dhorurcrde oftheqeaûy, isto be given a Pernin&
¡nd rules of co. nsrudion rhay. n* bc rþsited to to ¡þndb it ineaningless

or inoncrrlive.o Fæfttv- 290US 2?6 fl933l

(HONrü^y SO 2OO5 I ¿:b3./St. r 7:5o/¡t('. dlouazlr¡,uu l, ¿u

O

o

o

A¡tÍcles I I thrü¡gb 13, morcorrcr] usoth phrsc'ïeritory rmds iB jurisdictíon" in ways
that prwlpposc th¡t thc rdevant St¡te sxerc[res thc r¡dhion¿l a¡thoriths oftho governmcnt in
st¡ch ¡rcas. Articlc tl re$¡irca cach St*eto "kecp under systeminic rwiew . . . arraqeme¡ns for
the cusody ¡nd beatmøt ofpersors subjed ûo any fom ofar¡est, deter{ion or impriconnent
in arytenitory uader its jurisdiction" Article t2 m¡ndatæ ü¡t "[e]ach Strte Put¡r snan ensr¡re
thal its oor¡pÊ¡ent ar¡thoritie¡ proæed to aproml and imprnirl invcstigatio4 wherevertherc is

I
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rrearonable ground to beliew th¡t an act of ùortuç has been copmitted in any territay under its
juridiction.' Similarly,,A¡ticle 13 rcquircs "[e]¡ch Stato Psrty [toJ erl¡re thbt ury indiviúral
wlro allqès ho h¡s boen nrbjected to torfi¡rc in any ænitory undø isþrisdiction has the right to
cornplain to, and to h¡ve his orsc prornptly and inpartially øamined b5 its comrpetent

authorities.' The¡c provisions ¡ssune th tlp relevant State e¡rercises t¡¡dition¡l govemmental

arthority-including the anhority to r¡r€sq düaiq impr¡soq rld investigEte øime-+rithin any
'tøritory undff its jurhdiction.'

Ttrr€c other pmvisions underscore thi¡ point Article 2(l) rcquir€q each StUe Party to
"t¡ke efrcctirælqislath¡a ¿dmiaistaûiræ,þdicial orother mcasurcs to prcncnt sucü scts of
'to¡t¡rc in any tern'tory under its juridiaion"' 'lfcrritory rnder iæ jurMictioq" th€sefore, is
rnost re¡son¡blyread to re&ro areas ovsiryhich Stues excrcisebroad govemnrental
arthority--úe ¡¡ere or¡er wbich St¡tes oould trke legidaaivc, ¿dministntiræ, or judicial action.
Article 5(2), moreorær, enþins '[eJaoh Strte Puty . . . to Gst¡bl¡sh its jr¡r¡sdiction over E¡ch
dffcnces in casec whæ úc c[egpd oftndq is presed in rny tenitory urder ib jurMicion and
it does nd exmdfto hin" Article ?(l) sidhrly roquircs StdG Partics to oaraditc $¡spccts or.
reftr thcm to ßcornpeúcnt a¡¡thorit¡es for tb purpose of gosoartim.- Ttrcse provisions ervidertly
coritffirpl¡ûe tbat'cadr State Party has ruúøity to ocradiæ'¡¡rd prowutc thosc ruspected of
torû¡rc in roy "tcnitory undcr itsjurisdiction"" Th¡t-is, eactr St¡tcPlrty is crpcctcd to opcntc as
thcgovamøn ín "tøritory undø itsjurMiction "t'

Ttt¡s t¡nderst¡ndi¡g is sn¡pportcd by tbe nqotiatiag rÞcord. See Ztclwnúmu l(*wt AÞ
Ibres to-, 5l6U.S. n7,X26.(1996) fBecurse a featyratiñed bytheUûitd State is notonly

o . wèhave trditionrlly oonsidered as ¡idsto
-tb hwofrt¡is hnû ¡cstLÊ:- gmst ;Art-q,

in irüerpretrtion the negotbing and drafring h¡story
l?-tut-¡lso arrsgroenc ¡t umong:mvereign pow€rs,

. . . .ï Vicnna Convention on the Law of tcatiæ, rrrt.}z(pernrittiqg reooursc ûo 
..üte

prcParatory wort ofthc treafy and tbÊ circümst nces of its conch¡sion" itw alfu\s confim"
thc ordinrri mcrning of the t€Ðû). TIF øiginÀl Swcdi$ propos¡|" which w¡s thc basis ôr the
first dr'a,fr ofthe CAT, contained a prodeocesoro Article 16 thd mr¡ld haræ requid that
"[eJach State Party undøtrke[ to os¡ro that [r proscribed ¡ctl docs r¡ot t¡lce ildæ ønn ¡æ
i riúidiùt." Dr¡fr International Convemion Aga¡rut Torturo a¡d OhGr Crucl, Inhr¡man or
Dr:8rsdfutg Trp¡tment orPrniisbncuû, subnittod-by Snndcn on lanuary tS, tyrS, rrts. 2-3,
E/CN.4/¡ 2t 5, in QIT IIødbú tpp. 6, c 203 (ernphasis addcdÌ Uî nW ar 42, France
o¡Fsted that the phnsc fuith¡n ¡ts jttrisdictim" was mo broad. fq mrirpie it iryas concerned
th¡t tfte ptmso nigh ctßtcnd to sign¡tuie¡' citiæns locsted in ærritory betoüri'gto oûb€r
¡i¡tions.-.ÞeRqorroftheP¡*scesion¿l wonk¡oe fhiup, E/GN.{t.í4?q 09?9i iryinedn

I5 Articlc 6 my s¡ggprto¡t
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Rêport of thÊ United Nations Commission on Fum¡r¡ Rigl¡tsr gcÌ[-4/1347 35, ao Q9T9); CÁT
Høúbøak f,t 48- Althoügh Fr¡ncc sr4gpsd replaoing "rnrithin its jutisdiction" with "in its
territory," the ptrrase *any tcnito'ry unda is jnrisdíction" was chosen in*ead. &e CAT
Hatdbæksr48.

Thcrc is somc widonce that the Unitcd Stdes uderstood theso phnses to me¡n

æsentially tlrc sane th¡t¡g &e, e.g.,Exec. Repøt t0l-30, lOlst Cong, 2d Sess., 23-U
(Ar¡g. 3Q 1990) (S€ndËForcignRelatbns Coru¡itteeReport) (n¡gæg¡¡Sth¿ttlË pluase*in
any territuy under its juridiction" would impoæ obligntions on a Stato P¡rty with reqiect to
conduc e¡rrmittd'in itsterdtqf br¡tnotwitl¡rcspoctto conduct'occuning abro¡d);
Cowerúim Agsit ú Tøtæ: Ilea*g Sore tlp Míttee ø Foreîgn xølattûrr UnttdSøe.¡
Serate,S. Hrg. t0l-7t8 at 7 (Ian 30, 1990)(prcpsrcd statcncnt ofHon. Abr¡hrmD- SoÊer,

Iægel Adviser, Departrneut of Str¡e) (sating thrt r¡ds Article 2, Stdo Pa¡tiæ would'bc
obligÊfod 

*to tekc ¡dminisr$ive, judici¡l or oürcr mcalrrcs to prÊ\rerü torn¡re within tW
þtñW)(.rph^ir aüod). Otüer evidbnco, howcvcr, $ggosts ftatthe pluase "teilory under

its jruisdidion' h¡s a soßrêwh.t hoader nrøning ttl¡n Tn its teritory." According to tho r€cord

of the aegotiation relatilg to Articlos iZ aA 13 of lhe C-{1, "[iln rcsponse to tho quertion on tb
scope ofthe phrase'tomitory under its juridicrim' ¡s co¡ta¡ned in these artioleg ¡t was s¡¡d th¡t
tt wrs imeodcd to oovrEr, iúer alia,tsritoríes still uuder ootoni¿l rule a¡d ocarpied teaitory."
UN. Doc. gCN.4/136?, lfitr. 5, 1980, at t3. And ori€ conmedalor hæ st*d tlrat thc
negotiating rocord suggcsts that the ptnasç T€rritory uûd€r hs jurisdiction" "is not linitd o r
Stue's lad tfütory, its tcritori¡l sca a¡¡d tho aircpece over its hûd sr¡d sea t€ûitory, but it also

ùo tsritoriss unfu military oco¡patiort O colonial tcrritories and to any otherterribrios--o õ ståte-lijås ffiõdrctrñtrõf*r¿ ãrÏil. ütnrslrs€-srggæffiüü th ptnrseuorrld
dbo r€¡ch conú¡ct occrining on ships 8nd a¡r64ft rcgbter€d in ¿ Stato. '&e CAT Hødbok æ

48; Mesqgq ûom thcPræídent oftheUniæd Statcs Tra¡xmining the ConveffiionAgdnst
Torturc a¡rd Othçr Cru4 Inh¡man or Dqgr¡ditg Treaürent orPunidmont, S. Trcúy Doc. No.
lfit-z0, at 5 (1988) (Seactary of State Sctnrhz) (rssorting ttut "tenitory undcr its jurisdiction"
*ref€rs to all ptaces tha tlæ Steie-farty conrols as r govcrnmontrl ar¡üority, inclúding shipr utd
¿¡icrafr rcgistered in thc Stce").'o

Tt¡r¡s, slthor¡gb portionr ofthe ryptiating rcoord of th€ CAT rtrsy s¡pport rc¡di¡g the
phraso "rny tcnítory under iu jr¡risd¡ctiotr'to inch¡de ¡rot only covtreign tøritory but also arcas

sr¡bjecttodefoctogovernment authority(ad perhrpsrqisÈred ¡hips and aironû), tb
ncgplialiry rooo¡d ¡s a whole tsnds to co¡firm tb thÊ pbú¡s€ doee nm occnd to.places vùcrc a
StateP¡rty docs not orcrcise authority as tho governneut

'Îhe CIA has ¡ssr¡¡cd.us ttut the intar¡og¡tioNrs at iss¡e ke do not trte place within the
sovtreign tcrdtory or specirl m¡rÍti¡ne rnd tcnitoríal þdsdisthn C'Sñ,fIJ") of tlrc Unitsd Stdes-

t" Itis nrggecion b¡¡ tcado wùù üÊ Ht dArlidc 5(l[a), uùicù æcnr o disinguiù 'tcnilory undcr
[a Sbþ'sl jüisat¡ctiorl: finm 'Sþ[sf or aücrafrflEisetld in tl$ SUn' þe Chø¡ u l(onnt Air IJna, Ltd., 4m
V.5.122, tl4 nã (I9E9)(¡otinglHuilErc trc¡tt¡cât¡s dot¡crfoalydcaa fte In*rat neaninf oftc tert *o¡¡ld
pnopøty be contrattiocd onlyþ clear drding üsostn. Bcrusc tho (xA hæ ¡ssrrod w tat itc inurqftooe do
not laßephÊ onúipor¡i¡c¡drcgi*crcdin ttcUß¡tdSþbs, re æsd notæslw tt¡sissü€hst.
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beliwe thrt tbe plrase "any tcrriùory wder its jurisdftiign" c€rtainly rcacåes no ñ¡rtter úan the
sovereign tenitory and the ShITI of the United Strtés." Indeed, ia mrny recpect¡, it probably

does not reach tbis far. Althotgh runy pnovisiom ofthe SìrfÏt inìloketeritorial bases of
jrddiccior, other provisions $s€rtjuridistion on dher grurnds, irtcludicg br øramplg
scctions 7(5) thor¡gb {9), wtrich assertiurisdiction ovtr certsin offemes committed by'or
ag¡in* Unit€d Strtes citizeqs. Aæodingfy, we conchde that the interrcgntion prognm does not

take phce within "tenitory undø [Unitd Stsæ]¡urisdidion" and thæforç docs not violate

A¡ticle l6<ven abscnt thc S€nato's resm¡Etion limiting Unitd States obtigations unds Article
16 which wc discr¡ss in the ne¡il scction.

B.

A¡ a oondition to ie advice ¡nd conseot to úG r.tificdion of the CAT, tlþ So¡te
requir€d r rcserrr¡tion ú¡t ptruvider th¡t thË Unitd States is

bound by the obligarbn u¡den Articlc 16 to prweut *cnrel, inhman or dqnding
tr€atmcnt on pntìshmcc," o¡ly insoûr rr ths tcrn ocruê|, inln¡rn¡n or dryadiag
trertmcnt or pririshmed meens the cnrcl um¡n¡¡l ad inlu¡m¡ne tre¡tme,nt or
punidrnent proh¡bitd by the FÎûh, Eightb, ¡d/orFor¡¡toenth Arnendments to the
Coostitution ofthe U¡ited Strt€s.

Cory. Roc. 36,193 (1990). This rcserv¡tirxf which th€ United Srucs deposited w¡th it¡
in¡trumcrn ofntification, is legslly binding and dcfines the scope ofUnited St¡tcs obligations
nnder futicle 16 ofthe CNf . See Releww af &;úe @øtion Hüswy to fieq
Interpctdiøt,ll ôp. OJ,.C. 28,3! (19S7) 6cserntlons CepositeO w¡th tlþ insûn¡rrÊrü of
r¡tification'arcgørcrrllybin$þg...bothintern¡tionrllyanddomestically...in...nrbsequent
interpraatbn of the tredy.'). rr

Under the terns ofths re¡onr¡ritioq üE Un¡t€d Stares is obliæted to prsr/eltt "crud,
inhuman or dqgrading treatmenP only to tlre cxtut th¡t such treatment arnotmtc to thÊ cnrcl
un¡s¡al ¡¡d inhumanc treatncntor puntnm prolribitcd þ the Fifth, Eightb r¡d/or
Fq¡¡tesrth AneodmenB.o Giving forcc tothe tcnns of this reseñation, treatmentúat is not

l? A¡.up brrc oçkbe4 ü¡cæ isan uguÉrha'¡snitry rnb tr Stüc'sffwisücM nlth a¡s
ùrdutß ow$cü tctrilüy, Accord¡Ely, sr leastúccûr üe Seoa¡f¡ ¡wvnisr A¡&!e l6's oblígaios dgfu
ourtcndtoompicrfúnitor¡r. BccæthcU¡üsd$tatcsiemtoiræmþmoeorygingpowwffinncnArnilg0f
lhcÞ!! of øru¡rnbrehlhÊr,qld, wcnced¡¡orffiasùGtl€soory¡Ëd æmirory is \eniuyûùd$ tuniû¡¡
Sræ¡llrùqüsrio¡r"

o

o

Ctnwnllq on 0E funnat¡qt olNorth Pdfic fu?&dt r0 op' Ot C. 12, 16 (t98O (*fqhc scoaæ's pracdoc
of oo¡diti@g ic q¡at o.pslticular üaaûics is urill-ednUldrc.f}
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'prohibited b¡f' thcse ¡mcndmcnt¡ wo¡td not viol¡te United St¡tes obligst¡ons as.limited by the
resen¡ation.

Furthcrmorc, thc Selnnte dectarcd rh¡t A¡tioles I thrct¡Eh 16 ofthc C,AT arc,¡ot solf-
erccuúrg.rc Cory. nÊc. 361198 (t990) md thc d¡scr¡ssions surroutding this doola¡nrionin tb
ruific¡tion history dco in{icatè tlut thc U¡iH St¡tæ did not intod to undertake any obligations
ü¡der Article t6 tlnt occndGd boyod tltosê aheady irrposed bv the Const¡hrtion Tl¡E
âdn¡niskdon orpressd the viewtl¡ft"¡q ítd¡crûod in the origin¡l Présidenti¡l

?:¿ (bx1)
(bX3) NatSecAct

o
Conceivab!¡ one migltt read thc'text ofthc ¡qreryat¡on as limiting only the substamive

(ae o,pposod to thc ter¡itori¡l) react¡ ofU¡¡tcd Stater obligations u¡der Article 16. fh urculd
not bG an r¡nroaso¡¡¡blc rcading of'tho tqt. Ilndcr this view, the resËrvúion replacod only the
Phrase }rud, inþqal qdcgfsdif€ hcamcnt orpurishrned and teft untorcH the phrrse'in
¡ny tcnitory under itsitri¡dict¡on'wùich dofincs thc googrrphic scopc oftho Artiole.- .trþ toc
of the rcsendion, hon'sver, isurrceptible o anotlor reasonabte rcadihg.--on, mrggostiag that
the Senaæ imeod to ennrê that thc Unitad St¡tcs wonld, wiü rcspect to Artictðte, undcrtaLe
no obligrtiotts not ahcady imposed by thc Con*imion it$clf thdq this reading tbe reference
to tbe t¡eatnent or punishrnent protrihited þ the constitutionat prorrisione does nc distinguish
betuteen the srùstailive scope of the con$innior¡¡l prohibitions and their geographic scope. As
we discl¡ss beloq this sccond rcading i¡ srongty oupportod by the $enaæts ratifi-oation history of
thÊCAT.
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I (ernphrsis rdd€d). Cottgrcss the¡r sr¡cted l8 U.S.C. $$ 234C2349À rtp only'trecessary
legisl*ion to implenetf Uoited States obligUions uderthe CAT, nuins th¿t the United St¡tes
would 'not become a party to the Convemion until the nece¡saf!, imple,ureming l€islation is
en¡cted." S. Rep. ì¡o. 103-107, ú,t6 (t993). Rerdirig Article 16 to €ilûend the n¡tst¡rüiw
shndards ofthê Const¡hÍion in comcrts whss tky did noû already apply would be difñcr¡lt to
squ¡re with thÊ wid€tü ¡¡ndersta¡ding ofthc Un¡ted States thrt €xisting law would satist its
obligrtions uads the CAT €xc€pt with reryect tô Article 5. Thc raification hktory thus strongly
süppor$ tlæ vicw that UniSd St¡ûcs obliguioru undcr Ârticls ló warc iÍtmdGd to ra¡ch ¡ro
fi¡rths-sbstantiræly, uritorially, or inany othu respect-than its obligrtims rmder the Fifrt¡
E¡ghb and Fourteenth Amqdments.

The Supreme Cor¡n has rcpcatedlysuggest€d in v¡¡ior¡s conüo¡tsthrtthc Constiü¡t¡on
does not apply to aliens ouBidc theUnited Stuos. See, e.g., tmd &atesv. Behtant 30l U.S.
3&,t32(1y37, fl0]ur Constit¡tío¡t, hwq ad policiec have no e¡úr¡tcrritorial operation, unloss
in respcct of orr oum citize¡r¡ ."1; Uhttd Søtes u CmisvwrigÚ Fryt cø¡2., 2i9 u.s. 304,
318(1936'XNc¡thGr the Constitrnim northe lm p¡sscd in ptnnàco of it b¡ve ruy force ia
foreign teritory unless in rffpçct of a¡r orun citízens . . . .'ï æe als (Mte¿ W6l U*Aga-(@2, I94 U.S. 259, 271 (1990) (noti¡e tht casæ relid upon by an alien ¡ssertirig
cottstitution¡lrigftts*ætablish onlythat ¡liengreæ¡ve ænstiilionàtproûdiors when-they have
comc within the ænitory ofthe Unircd Stúes alrd dsr/eloped er¡b¡taniiat aonncctions wiú 

-fhis

coudqfl. Fod€ral cor¡rts o'fappcals, hû¡n, ha\Ë hcld thü {tlhe Constitr¡tion doæ not adend
its guarantees.to nonresidcnt ¡lions living outsidc tåÊ United Stde$" Yw*w Wøwt's

-Hslthf-ollectbeSæ$-u,Å-H-ßtúhreûo.,-g?0 F¿d-¡3 59i-1363.(4rb€h. r98?); rhrr*nen,o resident aliens . . . phinlycanm appeal tothe probctionofthe ConSih¡tion or hws ofthe

: As_we erplain below, it ís theFíftb Amendmsqt thd is potartirtly releverit in tbe prwnt
cdtttcild YithIîP.c to th¡t AmcndmenÇ tb Supruns Cor¡t ù¡g "rejeieA Urc cla¡n tr¡i rlicns
iúc €ûtittod to Fiftir Amendme¡rt rightc ouisde rhé sovereign trrltory onthe UnitGd Stdcs.'
It*úryo'(hgttldca,494 U.S. al?,W, In ïtùgethwttdez,4gf U.S: at26g,rbe Cor¡ri rroûGd itr
"cnphatiC'tejeaion ofø¡tr¡tenitqial rpplicAion ofttßFiih Arnendmcd'imJolll¿søltu
Eiætúryv,339 U.S. 763 (t95o) wl¡ioh tËicúd "[tlhË docnine tlut the tcrm 'any.person' h tlË' Fifth Ansndmed sprcads its protoction ovcr ¡lien enomies anywhere in the wodd öirgaged in. hostilities againet uq".id ú782. Awd zduytut u- tuvis, igg u.s. 6?s, 693 tzooíl icr¡ngll*ùrgvØqtt&zar¡dEiæntq8g ond ootif,gthû*[rlt is ureüc*¿Ul¡stre¿thaf'Fiftl,-

¡a

uÍitd stúes," Pa!,årg v. McEhø¡4 n8 F -lÅ ziz, 2s4 n I @.C. cir. I 960) (per arriam); and
th¿-t ¡'ifor€ignedþwithortpúìopøtyorpr$cnceinthis ærffiy has no constih¡t¡onsl rights,

119g_th" {ue process-ol¿r¡¡e or otlrerwisor" il County fuvtneigw Cwn v. Dep,t {Sn42lz
ä1i.,;7"y.3r:#ff1,,* ns pryre's Moidffin o,s. oÍ t *, u. tupr oi snu, nz

te Ïte Rø¡icr¡cnt (ItirQ dFuoi¡¡n neuümr l,¡w asears ürú'lrIûn¡gl¡ the nrtcr þs not b*n
mthoriu¡wlyadjudiobd,atlcastsomÊdionsüyth&ibd$tlrßeslnrcqiåtodc¡gn¡aiim.tso¡.¡øt
*,y,üI.¡rç 4t suQþ & mdfüional limibdore.' Id. g n2, ffi.n" tñ¡s ¡fa¡corort is mne¡ry to tt¡c
aUhorilies eitcd ín tb eü.
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co¡rts of ¡ppeel¡ h¡ve similrrly held.that "hon-re¡ideot aliens who h¿vc inq¡fficient contscts
with the Uaited St¡tcs ars not ctrüIed io Fifth Amondmsü proûocrioro." fiÍry u F.Aâ-,370
F.}il ll74,l t82 (D.C. Cir- 2004); æe aM lfñuy u Wt, 27t F.3d 596, 604 (D.C. C¡r.
2000) Gef$¡rg orr&isenÞøger uúVerùtgøWqñ&zto concludc thu ¡n alien couH not statÊ a

due prooess clain for torture allegdly inflictcd by United States agenB ¡broad), rev'd ø aler
gtøtús nb rwn. Cbisloplwr v. Iløkry,536 It S. a03 (2002); &tbø An. Bq Ass'L lrc. v.

CMqher, 43 F.3 d 14t2, l4ß.?ft (l lth Cir. I 995) (rÊlyltg yW aú Yerùrry
ûqtûfu ûo cbrclude that ¡lico¡ held at Guantrnamo Bay lackFiûù Amendment ¡ights). 

,-

ltie resen ¡ti,on required by thË Se¡ntc'as a condition of its advioe ¡nd oonsent to ths
ruificdion of the CAT thu¡ tends lo oonñr¡n the torriûorially limitcd reach ofU-S. obligations
undor Article 16. Indee4 tbe¡c is a rtrrong rrgumont that, by limiting Uaitod Statcs obligüions
under A¡licle 16 ûo thosc th¿t oerain provisions ofthc Constimtion alrerdy imposg, the Scn¡tc'¡
reoenntion limits thc territo¡ial rach o'f A¡ticle 16 cræn more sharply th¡n &es thc toq of
Article 16 st¡¡rding alonc. Under this view, A¡ticle 16 rcr¡ld impose no ohligltiørs with respect

n ÎtcCm¡t'¡dæidoni¡.Ra¡zúv.ßudr,lz4 S.Ct ?ñ(Mr,isnottoûFcou¿ry. Tobesuc,thc
Cout s¡lodin ¡ footnotc thet

D*itiorcrs' altqilioe-+baa, dùilgh thcy 1l¡l,Ë cn8¡8cd r¡lhÊr fu æñü ¡or i[ ds of
re¡¡o¡ie¡n aS¡in* lhe Unitcd.Sûn tby hve bccn hdd inÞ¡cdhte detcntftn fc nore ùm tm
ycræ in urüory s$ect o the long+m, cxclusiw jruitúgion d oûüol ofthe Udþd $¡cs,
wih¡t ¡oocss o cm¡d a¡d rvitM bcfug chugod Tith üy @

- - - - - - - -dcscrfte rcu*dy irvftrleion-ffiortafts dthc-IJnimätres" - - - -. - - - - - - *

Id. ¡l 2698 nl3. llte bcliertc üis funrc ¡s test ¡¡d¡rsoor¡ b t€rìrc inþct tùc Cort'¡ sltlod underaanltag oftùc
FifrùA¡ne¡d¡m¿ lrrrú, thó Cdrttin¡bdiþtafflngtotüoissæbeforcit urùdtrtc¡e¿oratmrtsharc-
stufWyfirtúúon owhatcasgctlionshnrglúbys¡chdicnshelddGu¡nffiorscrycuùalilts. .9E
id. d 2699 f Whethc a¡d wh¡¡ fr¡tñcr pmæedingt nry bcoonc lræsrry . . . d¡E namrs rlat w necd not sd&€ss
row. Whil ir pcocnûþ at stab is mly nùfu ùe fcdÊral cunß lavc jruiiticlim fo de¡ø¡nins tùe lcg¡lily dthß
Brocdirt's polcntialþ i¡d¡ñnite debmion of iurlivùhnls crüo dain tobc wbdþ iurocørt drvmngüoirg,'¡
Indæ4 lùÊ Cm¡tl g¡M lho pdil¡on ftr wrn of sticûi "linibd !o üc mowù¡g Arrdire ttrtctcr U¡¡nd
-tlatc¡@ß lactir¡iffin to onsídcr c,lrlhogco to the bû¡Iry of tùe detøüon of fti&ig¡¡ n¡t¡omls captrrEd
¿ùuoedinonncciowilhbostilidcs¡¡dùæucco¡ædüthc0u¡¡i¡n¡noB¡yNãvrtB¡$,ûùa'fra.rrrt ¿rd,
J4OU.S. loo3 (20t03).
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to aliens q¡tside the United Ststos.zr And beca¡se thc CIA h¡s informed u¡ that tlnsê tcohriçes
sro ûot il¡thodzd for usc against Unitcd Ststcs personr, orwithin tl¡e Unitd St¡tçs, thqr wurld
not, undcr this vicw, violate Article 16, Evçn if the resen¡ation is read only to cotúrm the
t€nitorial limils explicit in Articlo 16, howcvcr, or cvon ¡f it i¡ read ¡rot to bea¡ on this question at

all, th program uould still not violate Article ló for lhe reasoirs discussed in Pa¡t ILA
Aacordiqgly, wc need næ decide bere the precis€ ctre* if any, of the Senste resen¡ation on the

geograpbio scope ofU.S. obligations under Article 16."

IIt
Yo¡ have ¡leo ¡skcd r¡s to ooæider whether the CIA ifferrogation progr.m would violate

tl¡e s¡bst¡¡t¡ve st¡nd¡rde rpplioablc to the Unitcd Sm under Articlc'16 if, contrary to the
conclusions æ¡otrcd ¡n P¡rt tr abovg those sts¡drrds did extend úothc CXA ircrrogatioo
progrúI. Rrrn¡¡nt b th S€mtc's t€s€nr¿tio4 3lûe United St¡tes is bound bi erticle t0 to
prwcnt'tlrc cnrd unus¡¡l and inhunanetrerümntorpunisbmem prohibited bytlæFifth,
Eiglütt ad/orFcurtccûth AmctrdÍ¡cnts to the Constih¡tion ofthe Uniæd Strtes." As wc explain,
the ¡dw¡mh$ is*h€thsuse ofrfre CIA's cnhnccd imcrrogciontechniques con$ih¡tes
goy€rnmsnt @drct tbst "shocls the consciøce." Brscd on our undetrtanding ofthc ¡elcr¡ant
crse law md tb CIA s dcceiptions oftho imcmogation p¡og¡aro, w concludo th¡t use ofthe
urbancêd interrogtrtion rubject to all applicable curditionq limit¡Song ¿nd
saftgl¡¡rds, does nst "shoc;k the comoience-" 'Tll'e smphesizq horrysvq. that this qnalysis calls for
the applicatíon ofa sornswhat n¡bjootiw tcst w¡th only limitcd guid¡trcc from the Court \lle
thereforec¡nrþt prodict with co¡fidence whsthêra m¡rtwoutd agrco withor¡rconch¡sió¡s,

*--thougfi-ædisqnssümorcf¡tty-hfow;TiretêlieecflrêjriûWrËTrüionof Anfdc t6's süb$åntlyrt
st¡¡d¿rd'is ünlitely t<i be objcct to jrrdici¡l inç¡iry.

a Ádditionat ¡n¡tysis may bc rc$r¡rod in rbe c¡æ datieis cor¡tlod to |rrñl pcmucnt ædded statuc
e;onpz KvørgHal Chcv v. Colüre,344lt.S. 590 (19Íl), vtth futgfu.syv. {lntd Statcs æ ty,I Mæt,345
U.S. 206 (1953). Yq byc lúmed r¡s ll¡t lbÊ CIA docs not rm llrcæ, æcbi¡ucs on any Unibd Str¡cs pffmnq,
lncluding leñft! pumnatt ßtidcmg and w üo ¡ot hcrc addæs thite¿ Sel ótþrtions utr Æticle 16 wilh
rcpectb $cùaligrs.

OreattEts ic rotúcctÊd by ùp ¡eøl æmdrbchÊfgEùcy Sq0acncnnt ÀmWid¡on¡ Acr
for Dfu, üÊ GbÛal Wb m lcrru, d TM Rdicf, 2(xtt, lìù. L. l,Io. 109-¡1 U9 slr 231 €005).
Sqioa f03¡(¡Xf) of üra¡ hs ¡rovÍdcc tlnr

to

r ee -9v9 ta.gca 0t. aar9vrrrv¡vluurao€99 . ¿,

NatSecAct

o

o

I l9 Sbt at 256. Ew lhc Suæ æ*nßriotÌ ac depocûæd wirü thalln¡ted $næ'i¡sfmcnt Ofrst¡Ecdiæ,
defiæcIJoH $desóligndme üdÊrAr¡¡* 16ofthcCAtr,thisst¡ü¡bdoccrotpùtdtthÊoçendirrcoffurds
forconúrctùât&æ¡dtdolaþUn¡lÊdgbß6súlig¡tiruunderA¡t¡de fS,rslturiedþ rle Scnielwwuion.
FuÍbs¡noæ, ùi8 *¡n¡e ÍþEdcfitrÊ¡ "cnn[ i¡lmm, or dfrâd¡ng ü€rMü cpunbh¡nf rs 'tbo uæ¡,
umsal anü hh¡n¡no t¡!âtuËot oû p¡ifur¡t prolúbûud þ thc frfrt ¡rm¡d¡ræo¡, eigilt üËndmÊnt c
fmrlscdhsffidment o tho Oo¡giudon ofùe l¡ribd ffis." rd. g fo3lûX2).

(bx1)
(bX3) NatSecAct

o
TOP

25

Salim v. Mitchell - United States Bates #000272 
08/31/2016

ACLU-RDI 6795 p.25



tsx\rü vl tc tÞ uq., filoN)lrAY 30 2003 17:5t./3f. r?:50,/NO.6rGO¡t2e000 p 23
)'
) NatSecAct

(Þx1

á-

Althougþ pursuant to the Sen¡tc's rcsewatior¡ Unit€d Stmes obligrtiors u¡rds Artiole 16

cntcnd.to'Ihe cru{ un¡su¡t and inh¡m¡ne treatmcnt t punirhmcnt prohib¡td by dæ fifrþ
Eiglüh and/or Fo¡rtedh Amendments to the Constih¡tion of the United Stat€s,' only the Fiftlt
Amer¡durent is potodially relevant hcre. Tbc Fou¡teoth Ame¡rdmentprovideq in relwarú part:

'No.Íar¿ shdl . . deprive any p6son of tife libüty, or ptop€rty, withq¡t duc proccss oflaw.'
(Em$hrsis added.) tñ¡s ¡¡nei,,i¡rcril does not r.pply to actioru !** by the federal Governme¡n.

See; e.g., fu¡Frørrts¿o Arß & Athletics, Itr' v. llníud &aes Ollpttptc C.onm, 483 It S. 524
542n.21 (198?) (oplainr¡¡g th¡t the For¡rtccilh Amcnd¡¡¡ènt *does not applyÐ to the Êder¡l
Gorrern¡nent); Bollfiry u fupe,347 U.S. 497, 498-99 (!954) (noting tbrt the Fifth A¡ncrdmerit
r*trer tban the Fo¡rtecnth Amsndment rppliec to ¡ctions t¡kcn by tte Districn ofColumbía).
Ths E¡gùth Amendment prchrliifs thc infliction of*cn¡el andunus¡sl .puntdanenß." @mphasis
åddcd.) As the Suprune Court lus rrpoatedly held, üo lfighh Amendment doos not rppþ until
th€Fc h¡s bccn a fofmù adjudication of gt¡tlt. Eg-,Bell u Vofi*t,44l U.S. 52Q 535 n.l6
OnÐ; Ingralrøn v. Vrtgft,430 U.S. 651,671 n.a0 Q97). &'e dp In rc &øøøw
Detai¡we Cøoes, 355 F. Srrpp. 2d ¡143, 480 (D.D.C.2005) (disnissitg detainecs' claims bascd ot
Eighûh Amfldnent bec¡r¡se *th€Eigùth Amcndr¡e¡¡t applieis only rfrer an individr¡¡l is
colnvic'¡ed ofa crirne') (staycd peûding Ðpes} lte san¡e cor¡clusion oonccrning thc limitcd
applicability ofthcEigltt¡ Amondmctrt undcr Articlc 16 w¡s €Ðçrcasly reoognized by the Senate

and tbe Êrccutive Brunb durins the CAT rdiñcation deliber¡tions:

Ttre Eighth AmÊmdncnt prohibition of cn¡ol ¡¡rd u¡u¡s¡¡l prnishmcm iq ofthÊ
thrce fonstitnioml provisions citd ¡tr thè Scn¡tc roservrtionl, the nost limited
in scopc, asthi¡ ancrdnent has-consisently bcør interpreted as prutocting only
'Ihose convictd ofcrimes." Ingtdwrt u Wrìgþt,430 U.S. 651, 664 (19?7). TtE
Eighth Amcndncnt does, howevcr, ¡trord prdection rgpinst tor-tì¡re ard ill-
t¡earnent ofptrsoús in prison and címiltr situ¡tions of øùtítøl pniúnant.

Summry 0¡d An¡lytú¡ ofthc Convcntion Against Torturc and Oth€r Cruel,'Inlnrman or
Dcgrading T¡e¡üncnt or.Punislunent, ,r, S. Trcsty lloc. No. t00-20, at 9 (enplnsis dded).
Bec¡r¡¡c tlio high mlue det¡iæos on whom tho CIA miglü use €ntußccd idcrrcgltiontechniques
have not becn co¡victcd ofuy qime, the s¡bst¡¡rtive requiremeuts of tho Eighth Amondrrent
wpuld not bc rcler¡ail hsc, erm ifre a¡n¡mc th¡t A¡tiole 16 has app-lication to the GIA'g
icerroggtioûFpgr¡rr"

. the Fifrh Anelrdmcnû, howerær, h not srbjoct to ûese srne limitatio¡rs. As pote*ially
releva¡t ln¡e the substsnt¡w duc pmocess coryonent of the FifthturãdmGffi
ereq¡tivc ¡ßt¡oú¡ thrt "sl¡ocks the consoiemcc." fui[útt u 342U.S.
æe v. a

a To be a¡re" tahrsnl ¡mmd¡lg o pr¡r¡fuou (lÊt aloûc, cnletr and umnt prnirilunent) gnlrr¿lt',
caûot bê impoecd on i¡dividrnl¡ uho bn e út bccr cmvicted of c¡ùncs. iau Us pmbñlUon f,ows ùom 6Ê FiAù
Ancnd¡¡cntrúcr{hmücElgùtl. fuWolìdt,44lUS'd535n16;Ilnlted&aþtu.Mento,48lU,S.739,746-
n Q9[f). þalætnln rdc26.
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o cerûrry now we hsvc spoFm of the cognizable lwel of exccr¡tive abusc ofpower as that which
shocks the corucienæ.).r

B.'

lllc rn¡sttberef,ore deten¡rinewhehprtlp CIA irútrrogdÍon progratn involves condrrc{

that "Socks ths conscienoc.". The Coüt has i¡dicated that wbeûhu.govtrumcm mnduct can be

said to *sbok the çonscienco" depondr prim¡¡ily on whcthcr thc conducû is 
*aôitrary in the

corstinúion¡l sensc,'Iøwq 523 U.S. at 846 (ínernal quotrtion rn rte onlnd) ú¡t is, uùether
it amo¡d¡ to üro'exercise of powrr witåorr üy rcasonableþstification in the service of a
legitimæe gorrcrnnrontal ohiectivr,' fd '{Cþnduct iffended to iqiure in sonrc way unjustifablc
by any gevemmiçrrt intsest ic thÊ sort of ofici¿l ¡otion most likely to risc to the oori¡cience
shooting bvel,o ld. ú, 8lr9, a[ñoudt in somo øses, delibcrdo ¡ndifferenoe to tlrc ri* of
infioing s¡ch uniusifi¡bh'injury mieùt also 'drock tb onsciGncê,n d.at 85&51. the Coürt
hss ¿lso sr¡ggeeted th* h is ¡ppropi¡te ûo coosider uftethcr, in light oflr¡ditional cxeq¡tiro
behaúø, of colænrporrry pr¡cricq and ofthe stdud¡ ofblame goerally appliêd !o tlFúL'

ä*Sä"îiffi,.þg*r*r- 
tbat itmay faidy bc said to shockthecomcnporary

Swer¡l considerations complicate or rnalysis. first, fuÊ afe rdatively fery c¡ses in
wt¡ich the Cq¡rt'has analyzed whethcr conduc "shodcg the conscience," and thæe c¡ses Ínvolve
ðoms<ts tnat ditrer dr¡n¿tioally fron the CIA intcrrog¡tion program. F\üther, the Ccx¡rt has

øphasizod that tlse is ri¡o calibnted yard süclC' wfth which to deten¡rine whether codrct
*shockr tlrc c¡r¡soience." Id. *e47. Tothc ooilrary: "Rules o'f due præess ¡rs not. . .'$¡bject
o nech¡niqil applicetion in rúmiliar tcrritory-" Id útfi. A claiu tlnt govunnrent conduct
"shodKs the conscicnce," thereforo, requires'hn el(sct analysis of circr¡mstams." Id- The Court
haseçlained:

il' BocauscwMi¡et¡sse.rd€r& büdthc SG¡atÊrc¡cnmion b ll¡c nùæt of 'cnrl, i¡lnnaoor
dog¡d[ngrcrfnËf ûúis"lhetrtrl m¡sual ¡¡di¡ù¡maæ æeæat. ;. prrhbû3ed bth€Fiifth...
AnãtdnÊir{L" rp do notùcliwe tù¡tthc poçúr¡l ¡Ðccs dùÊf¡ûh Amcorhcnt uc rctey¡nf ¡ß H h üe
æû!Ê¡d ûf ¡úarcg{ion æctni[¡æ ndr¡odto tl¡ sid¡al jugice s$gn. Nor, Ciæn lh languagF of AíiclÊ 16
odú¡ rtqrniliq' do rç boliøt- that Unüori Sncs üigrümc udcr üis A¡lido-hclûdÊ othcr s*sts of tb Fifrh
¡¡n@t mú as tb T*ings Cbr¡c cÞ rarims nùr¡cy ddrts th t¡e $ryeme ùurthi¡ &ùDd to üo
poæctetlþthcltûÊP¡oæs(xûa :

F ErgpËa¡stlôt
€slú¡íshitrgtHGrÊdvÊ

ø¡üüølt

htc¡æptionprog¡a¡¡ docs m¡'dro* eewraciæq" rr ¡æd ud ¡dùes tùEse i$ucs ùErB"

I

I
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Thc phraso [due process oflaw] Srmul¡g a conaept less rigid and r¡ore fluid
than those srvisaged ln otlpr speciÍc and partiarlar provisioræ ofthe Bill of
Rigbts. Its rpplication is þss a rn¡ttenofn¡le. Assertd denial is to be tested by
an appraisal ofthototal¡ty of Êçts in rgirro c¡¡e. thr which rm¡ in one

scüing co¡stinnc a denial of ñ¡¡danc¡t¡l fti¡ness, shoc*ing to the rmiversal
sonse ofjustioe, man ia other cirormrtanæs, a¡d in ligüt of oúher considerations,

åll short of sr¡ch a deni¿L

Id ¡t 850 (qucirgåeau v. Brùy,316 U.S. 455,62 (t9a2) (alteration in lzwis). or¡rr¡dc,
thereñ¡e is m apply in ¡ novel oontcxt a higlrly frot-d€p€odcñt test wtth little guidance ûom the
Supræ Corüt.

t,

lVe ñ¡st oonsíder wtreûhs the gIA iil€mogd¡on program inrohæs oonduc th* is
'constiû¡tionally rrbirary." lI¡e conclr¡de th¡t it does not. Irdcd, we fnd no'erridence of
'corduct int€ddcd to injrre in oorno way unjustiñablc by any govunnent intÊrest " id. ¡l 849, on
'of dclibsde indifference to tho pocr¡ibility ofsch rufu*ifiable injury, æe id. ât E53.

As an initi¡l matlûr, thc C,ornt h¡s m¡de oler thatrrücth€r conduct ca¡r be considered to
be'constiut¡on¡¡ly arbirary depends vitally on whetlrs it ñ¡rthÊrs a governmeú intcrcot, ¡nú if
it doeg the mh¡re td inportanoc orfthât intcæst. The tc$ is not mtrely wheûhcr the conduct is
"i¡tfldÊd to iqiure," h¡t ræhcr whcthcr it is *fuüended to injure fu sne wy Aiu*ifiable by øtt,
gotørfrrprútureú." Id, ú,U9 (ørphasis addd). It is the "cxcrcisc olgowæwitlnut any
re.wtúIe juntfiøAon tn üE rrr't¡æ olø hgtt¡ûrdc @ úþcltve" thæ o¡n be said o
"shock ths conscienos." fd. at &4ó (cmphasis added). ln (fu,cl Søe-s v. &Iertø,4Sl U.S. 739,
74t(lgE7r,forcxampl€, theCot¡n€xpl¡indth¡ttl¡elh¡eProcess Chuse"lays dourn[noJ . . .
categorical impcrrtirrg" rnd wrphasid th¡ttheCourt h$ lrçp€atÊdly l¡eld ü¿t the
C¡orrcrnmcmt's re¡plarory inæst in commmity safety c¡r1 in appropri*e oirumrstanceq
or¡ßlnleigh an individu¡l's liberty ¡ntorþst.' &e alplløtdi v. þngeld 124 S. A-2633,2ffi
(2fxH)(pturalþ opinion) (qçlainìng th* the indivÍdr¡¡l'¡ interegtc rult bc w¡ighd ag¡ir¡st úc
gov€mmoût's). the govlrnnêmt's i¡rterest ic thr¡ au inportant part of-tþ Gontcxtth¡t mr¡st be
carefirlly conside¡ed ii¡ evatu¡titrg an esserted viol¡tion of¿ue piocegs.r

üsch@ùrs*u¡tr no leg¡ì¡æ inþrËst¡D
pnifurcrtpimbmvictitu Sþc

I¡¡ddilkn,f,arfsstggscßlùdúÊOut'sEË¡ffiA¡¡¡¡dffi¡udryudgseúcrlsstlcastsqnotiÉnar
thc duc poces frqu¡ry. &s 523 U.S, at 854-53 (mloeùd¡e tÊ û!o pfoccss-inqrdry o úc f[bg Arneodnrart
cosFxt and ming tM intotlt c¡ses'l¡ú¡l¡tyshüld unr ù'núcttcrecceras applcdlna good feiü cffirtto
n¡hbiqort€slorcdfisdplÍmarnalifuidyånddislicalþfortlcrerypruposeú-cülsirylam-) (çoting
Vhllgyv.llbøs,4?5U.S.312"?2l0-íll(l9t6.)} ftpimeropnonFoB¡atrwcord&ß&crrþtitrr,otworallor
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a Al Qacda's demonstr¡ted abifay to ldunch sophisticated atecb carsirg roass c¡s¡ahies
wiürin tb United Stdes and epinst United Ståtes interests worldwidg as well as its.continuing
efforts to plan and to eir€er¡tc snrch attacJcq æ,e arry p. 9, indisp¡¡tably poæ r gfave ard
continuing thr€ú. "It is 'obvious ¡nd unrrguablo' th¡t no gorænrmentnl intsrcst is more
conpelling thü tho searrþ oftheN¡tion." Haìgv. Agee,,41? U.S. 280, 307 (l9Sl) (cítations
omitted); æe alæ fulemo,48t U.S. st 748 (noting th.t *socisty's ints€st is st itç peoH'*in
tim.es ofwar or inrurcCbf). It is this poramor¡nt intcr€st thrt the Crovernmcnt scÊlss to
vindicce tkurgû ttre ¡uterogÚion program Ídod, thc prognm, whioh tt¡e CIA belieræs "h¡s
been a kcy rcasln yhy al{a'ida h¡s åiled to lurndr a spectratlar attack in the'lVest since 1l
Scptcmbcr 2001," Sedileræs Menp c t directty fi¡¡thers thaû intcrþct, produdng subst¡rÉ¡al
quutiticsofotherwise unnrailable ¡ction¡ble intdligcnce. As detailed abolg ordinary
intenognion tochniqucs had little €træt o¡ eitk KStrrf ø Zubaydah. Use of enhanced
techni$cs, hou ver, led to critical" aolionablc i¡rtdtigpnoc cuch as tho discowry ofúre Gr¡r.aba
CelL wù¡ctr w¡¡ t¡¡ked with exæ¡tilrg KSIvf's plannd Smd lll¡vc ¡u¡cks agpirst los
Angclcs. lntcmogüions ofrhese most rnlu¡ble det¡inæs ud conparetively lower-tier higü
nlue detainces s¡oh ¡s lhsan Gh¡l snd lamt Gul hilG elso greatly íncreased the CXA's
understrnding of our cnerny ¡nd it¡ phns.

As o,idonced W or¡r disc¡¡ssion inP¡¡t I, tho CIA gocs to gfcú lÊngttr to ensur-e that the
techniques are applied only ¡s reasonably neoæsery ûo pmcathis parur¡ount interest in "tlp
seanity ofthc I'htion,' Variot¡s aspecte ofttæ prqgram cn$¡rÞ th¡t enû¡nced teohniçcs will be'used 

only intlæ inteflqgdions oftho daai¡eesrvhoaré mostHrelyto hnræ criticat, ¡otiomble
'^d--:-----imcllþcræ. ifhcGl*sorceoing"roeeô¡rqwtüchúe€IA-impm.sinadditimtothcstmdùds-----'---:-
l! appticoble to activitios co¡¡ductod purnrant tro psngr¡û ñrn ofthe Itder¡onndr¡m of

Nciñcation, enE¡¡e thàt tlrotec{rniçcs arc not r¡scd unlesstlß CIA reamn¡bly believes thattb
deta¡nce i¡ ¿'seiúor nernbêr of ¡l{aí'da or [its affiliúcsl,'ørdftrc dctaincc-has'knowtedge of
imminenttsroti$ thÊUS.h orhás
stt¡cks. Jsnttyl 5..The
todco inthe of higb valw deri¡ecs orú ofthe 9{ dcainecs itr CTA
orSody dc¡non*raûe¡ this

Usc ofthe uldqbotd is timited st¡ll fi¡úhtr, rcquiring "crodiblc intdligencc that a
.tcr¡or¡st aües& is imminpng . . . sr¡bsta¡tist ¡rd cre¿Oti¡n¿¡cUon th¡t thc stlect hss action¡blo
irnclligencc ttrat can prurcrt, disnryt or delay tlris at¡dc anrl'[a dcûGrmin¡tion-th¿t oJther
imcrroeâÊ¡on nctbods h¡rrc ñilcdto eliclt tbe info¡mation tild thltl. . . othcr. . . methods ¡re
urilikely to dicir this iñr¡¡btim vltlúra the peæetvod tt rp Mtfr pewmhg t p dtú-'
Argaa 2 Riø lzttq (ñ¿shmreú). Onoe àmi4lbo.ClA'cpncnfue cor¡firms the pnogram's
sÊtect¡vity. CXA fuû€rogålors h¡w r¡d thc wstqùosrd on.only thrcc dcû¡i¡ee¡ to øte--fSU,

been dfuætly irlofucd--þ th:e pl_qryU4 of:-ñcr-üdi 
ënlräit&xl ÍËliñiqucs have been uso{b)(3) ClAAct

Zubavdah ¡od Al:1,[a¡hiri-a¡d havcuot usod irdillsincel¡hrch 2fi11

the nalicio¡s c ¡¡dírdc idiclim.f t!* Rdìer, $ d¡$st$d in he toq ¡lunption roúDi.pæ aæ usÊd onty
as rcrmoúly dead rEsuy o tirthcr e gorrcnncnt ilblcst d0F t¡ghËs oùfu, and h¡ve bå¡n cucfully
d4ignodto æoid i¡¡ftici¡gsevccpo¡no¡sufui¡Ucan¡ralcrbriryorggmimnihmandto minimizctre**
of ry h¡rn tb* dæs not ûfiñÊi this geræmnd inþrc¡ú *s ¡ún W. Zg-ilo
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Moreovcr, €rùancd ¡eelrniquos arc considcred only wlnn the on-seeoê iatcrrogúion
team considors them n@ss¡r!¡ bcca¡¡se ¡det¡inoe is wittrholding or maniplating intportsût
astionable ir¡tclligence or.there is insufEcicm üno to try other techniques. 'For oomplg as

rpcounted eùovg the ClAuæd e¡¡h¡nced toúniques in thc imenogltions ofKSM adZubrydah
ørlyrfrøordiruryintcnogationtrclioshsdf¡iled. Eræntlrcn,CtrAIliadquartcrsm¡strukctl¡e
dæision¡uhcthertousecntr¿dteúniçesinUyintenogdion. OñaialsrtClAHeadçarters
cûn assess thc siü¡ation bascd on the imenog¡tion team's fsports and intelligence ûon r variay
of oths sources and aro therefo¡s trrdl positiond to asess tho importaoce ofthe idormation
sought-

Once approvod, teohaiçres arc used only in escaluing'frsh¡on so th¡t it is unlikeþ thn a
daaineewq¡ld be nrbjectedtoÍpro ù¡r€ssthü is rersonnbly necassûryto dicit thÊ infrrnntim
sough thus, no tcchnique is us€d on a detainee rmless uso ofthattecüniçc st dut timo appears
necÊssary to obtaining the intelligence And use of ah¡¡rcod teúnþos oe¡ses "ifthe den¡inec

is¡udged to be cursisøttlyytwiding ¡mu*pirtdligonce or if he ism lqcrbdiercdtob¡vc
¡ctim¡ble intclligørce." Tcdmiques at 5. Indced, uso ofthe teùiqmr unnlly onds rûeriu* a

forw days when.thc da¡inee bqins po*icip*ing Enh¡r¡ccd æduri$cq thencforg would nc bc
used on a dminee ¡rotreaso¡bly thongltopossosr imputail, ¡ctiqr¡ble intelligrncothst aoutd
not be obtr¡æd othorwi¡c.

. Nd onþ ir the idemognion progrsn cJorcly tied to I gsrrGrnmctr i¡¡tcncst oftl¡e h¡ghÊs
udcr, it is also designed, throughib øreftl li'mit¡tiom and screcning critffi4 to ¡rvoid cursing
any serrerc prin or nrfføing or inlicting significant ø l¡stiqg harnr Ás the Oþfr| @ti¿leliæs
€Ðçl¡¡& "[iJn dl inst¡nceg the glenÊr¿t goûl ofthcoe tecùniçes is ¡ pcychologicat impec,t, ¡¡rd r¡c
sone flrysicd etrcot, with a ryeciûc goal of 'didocceflng¡ türÊ detrinee'rJ opcdrtiws
re.grudùrg the üÊãtmcót hc bclieves hc will reccivc.'' ø45 Ct d&lines at 8-9 (secord aherrtioo
in origin¡l). furtlrcrmorc, techniques oan bc uscil only ifthere s¡€ no ndicel or psychotogic¡l
oontraindications. Thus, m tdniEre is çr,Er used if tlge is rcarcn to believe it wi[ ca¡¡e th€
ddoirrc signiftcüt meú¡l orphy¡ic¡l h¡rm. l{hen enh¡¡ræd æohníçes are uæd, Ol[fl ctosdy
rnonitors thc dctainee'g aondition to ensrrÊ.thd he does d, in ñ0[, oiçeriencc sevene pain or
utrering t sustai¡ any signific¡ot orlrsti4g harar"

Th¡g Èc€t oforr analysis be¡r¡ cmphasis. Sre do not ôæhdo ú¡t ¡¡ry *r,O,tot, rry
mdter how txtrene, could bo justiûcd by r nrfrcien.tly weigl¡ty Spv.unnefi inffit owpÞd
witbappmFi¡tetdilüinF Rüb6,orrírqr¡ir''isli¡nitsdbtl¡eprogr¡mr¡ndsconsidec¡tior¡,in
u,ù¡ch thc tcchniques do not ¡mount to torü¡re ønsidcrd ln¿apcn¿endy oi in c¡nibín¡tion. .Þs
TeMques *28-{15; Cøttbûed Uæ at g-li, Tort¡re is carqprically pnohibitcd both by fiF
CAT, we üt. 2.(2) flilo ep¡ccptional oircr¡mst¡ncæ rvh¡tsoevcr . - . rtr¿y bo iwoksd¡s¡

(¡{O¡l)¡'lAV aO eOOS r7:53/S1. l?:50./NO. ôl6Oa2SgOO P 92

atSecAct

I

o

o

justificrtion of torture,"), and by tnploncnting .ræ l8U-S.C.6ô

T[e prognm, mor€ovcß, b dcEignd b rninimizc the risk of i$ury or üty suffedng drat is
mimended or does not advance thc purpose ofthe progranr. For o¡arrylc, in di€tafy
manipulatio4 the mûnimum c¿loric ifiake ¡s !€t at or ¡borre levels uscd in co4meroial wo¡ght-
loss programg tltÊr€by avoiding thc poosibility of significûtr wrigl¡t locs. I¡ rudity rnd wuer
dousiog'imenogntors seû arrbûentt air taryentures h¡Sh criough to gu¡rd ag¡inst hypoüremia.
Ilre walling teeùnique employs'r false'wall s¡d a C-oollr (or similu dodce) þ holp avoid

I
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(b

o wtriptesh. &e îdaúryes rt 8. With reryeot to sleep dryirmiorf conststt monitoring protÊcts

"g.åæt 
tt* poat¡Uil¡ryihar dehinces rúgft injure tkinscives by heryingÊbm their wists, suffer

ñm a¡rrte eder¡rq or wGn eryerience non-.tr¡¡sia¡t h¡üucínsúionsj &e Tedntgæs ¡t lt'13.
Itith tl¡e wat€uùoû[{ iner¡ogüort uæ potabte s¡line rather thrn plain watcr so that detainecs

witl ¡ot sûcr ûon lypon¡mmia and to ¡¡inimize the ddr of pncunonia. See rd. ¡t 13-14. Thc

bo¡rd is atso dcsigned m allow idcnogdors ûo placo thc deainee in a head+rp position so tbrt
watermay be clcrrod vqryquic*ly, and msdicelp€rsomol ard cquþrnotÍ rrËonhad sbuldany
unlikely probleurs acnnlþ devdop. Eec ld 14. Alt enh¡nccd tec,hniçoc arc oonû¡ctcil only as

n¡tlprized and prrnranttorlædíctl gpidelinos and npewísion't '

A¡ is clear &omthese dæuiptionr andtlre di¡cussion abovo, tl¡e CXArses enlraoccd

tecbniçæs only ¡s neoessary to oüt¡jn infbrmation th¡t it reasonebly views æ vital to prdecting
theUnitedst¡tcsanditsintcrc*sfromfi¡rthertenorist¡ü¡Gks, thetoc,hn¡ques¡¡ousedonlyio
tl¡o intcnogdion ofthose wlro arc rÞasoáably bcliencd to be clædy æioci¡ted with ¡t QadN ¿nd

scnio'renarg[to h¡ræ ¡ction¡ble imdligmoe conccrning torrodsttbf€üs. Evct¡lhcn, the
mhriques e¡e u.sed only to tlrc aßûcnt reasürâbly believed þ bo nomsary to obt¡in otherwisc
r¡n¡rr¿itabte irrtelligpnco. In addition, the tefuiçres rrc dcsigned to firoid ittflicting søvwe pain

or nrffering ¡nd no techniquc will bo uscd if ther€ ís rcasonto bclieve it will oause signiñcant
hãrûr. Inded, tbe æchiques havc been dcsigned to minirniæ the risk ofinjury or any nrtrøin¡
tb¿t does nc f¡rtherthe Gor¡ornmerit's intersst in ohaioing ¡ctionablc intclligenæ. Tte program

is dearly not inrended "to injue in some way unluslifiable by any gûvcmmc¡¡t intsest." L€ttß,
. . 

521U.S. at 849. Nor cen it bo said to ref,ect "ddibqaæ i¡rditrcrcnoe" to a $¡bst¡¡ti¡l rÍ* of

- -- - -nrch-unjustifiaÞlainjury- -Id-û, ELLT

TOP

t lbdA'¡C'I',CEÊnfr¡lty@s¡ltswittlDeCt{'sOúñæofccrErdOmæl(úiù¡uümnryaonmft
with thb OfEcc) wlco prcscned nüù mvel oûrqtlMoæ. Iïis miltrttun ñrfu&ilûæt røy pocdbili$ ùA
gA ¡úcnoglors sld be úCIrybb b€ "absfug [thc,i;rJ porær, øerylsyÍ¡g ü ¡s'm in¡tuncnt of oppmiq'
Levis,5'lLtV.S..tt40(cûlll¡odrn¡otelimne¡tsom¡üß4 rltøúicrblør'f.r) *c dsClw,538US. ¡t774
(onñûfo dftmsq J.), 3ó ¡s b ælder tMr conducl ooñu¡omlty eôfuy.

' ¡ ltri¡isrdtorr¡rûnûeil¡¡rog¡üoopog¡¡nh¡srmrledDcrecdy- Aæortngoüæ Krnryr,fu
CUlrth.nínilidry, oorldlotslmysdistbepid¡dcü¡¡Ecscrùobü¡fuimffiwrrcnmssrlþrÊsHing
htcnogdftn Í,0û úæ wüD d¡d not æbrly h¡E ùo ifuuim. 'Sce ß kpr d t3{5. ù u leaS mc

tbi¡ ruy lavc æsùücdhwùd mídil beeemcd intücpcct lo hioûecn 6Êruurcms¡ry u¡¡ d
6d¡l ùerrzs

&?t¿ d,tl-Es.

by aly grcmnmt func¡est o q'ddibcrds iditrcæqæ"io lüo ¡njt+y, ¿dnï523

cdniqns ntcrc no hngg ûË&ù &e IG Rry*at t5. thr, fu (xA did d dryly rtly m wù¡t amearod o be
crodib¡c i¡¡c[ieÐæ ht t& ffiscd us¡qg cnù¡r¡æd rccùdqess @liæ lüis inúdliçnæ.

o
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o
We ¡rort adtlress wlreúlrer, oonsidcred in ligbt of 'an under*anding oftraditiot¡l

executive behavior, ofoontcørporrry practicq ird ofthe st¡ndards ofblanc gcncrally applied to
thcn 'u¡e of the entnncedintemogdimtechnipes con$ih¡tec gorrernmcnt beb¡viq that îs so

egrqgicn¡¡,sooúragÊou$thcitmayñirlybesaidtoslþckthccomeryorarye¡nscience." Id.at
f+Z ug. lìlo haw.mt for¡nd crridcnce oftradilio¡¡l c¡recutive bel¡¡úø or conteurp'orrry prsctice

eithÊr coudcmûing or condoning an imørog$ion proSram careñrlly linitcd to fi¡rths a vit¡l
government i¡tcrest urd designod to ¡void mneæss¡¡y or ¡eriou¡ h¡rm"ze Howarer, in nrury
corúcxts, therc ¡s a strong tradition rgah* tl¡c use ofcoerdvc htorrogtion techmiges.
lccomdir4fy, thia aspect of the unlysis posca ¿ mo¡e diffiqutt r¡rcstion. Tlle e¡omine the
tr¡ditionc srrounding ordinrry orimind investigations within thç United Süûcq tho military's
t¡adition of nc emptoying coerci\re techniçes in imoltigencc imcrrogdio¡s, ani'the fact tbt tha
Unit€d Stces rcgulerty co¡demns ænduct undcrta&eo by other oordries th¡t bears ¿tleast ¡orns
resemhlauoc o tlæ æchniqucs ¡t issæ.

o

Ilrss t¡aditions provide signifioant wider¡oe t[at tbe uso of eob¡nccd intefiogdion
ædrníçes migþt "shockthe conteryonr¡r conscienos' in at lest bme oomorts. Id As we
baw explained, howwer, t$e ùre pocess irrsdry depends øiticrlly on scmiog and c¡¡cümsancg

. &e. e.g.>ìd, ùJ8{.7,850, a¡d each ofthese co¡tcrrb differs in imporail wayc froin the one wa
con¡ider herc" Carcû¡l oon¡ider¡tir¡n of the r¡derpi¡inings ofthc strndards ofco¡rdr¡ct Gxp€ctd
in thcse otlrs sontcxts, moreovsr, dcmon*rates thatthose st¡ndards are ¡ot ooutrclling lue.

- -Butbs.lraelflirßdb=slon-t¡ash0nsedJqåuiquç¡re-qiljd#d_ûe_uqfæhpige¡_ud_byjbç
. Un¡td St*tS on its own troops, albcit uldø rþnifrcanþ differontconditions. Al a minimuq

this coafirms tbst r¡se oftlæse techniçes o¡not be considercd to bé catçgorio¡lly
inpømissible; that is, ia some circumtanoeq r¡se ofthcsc teohniques is'oonsigtcnt with

' 'F¡ditior¡al crocutive bchrviofl and "contemponr¡r prrctice.o Id t &7 n.8. .As erylained
bolow, we tÉliew sn¡ch circumst8lrces are prÊs€nt hcre,

funa¡fic Clürrfrrd Invsltgct Ørs. Use of incr¡:og¡tíon pncficcs likc thosc wp ao¡r¡idcr ,

l¡crc in odinary crinin¡l irlcstig¡tions nighwdl *¡hoó|r thp corcciencc.n ltRodtinu

" CIAinenogrtionpradioorF¡oharrcrn¡i¡dorr ]iw TÞIeRcryrodlìns.rùetthcClA'bg
UC ünqùnø im¡ñ¡lM b úc ümq¡Flbn d hdtniúnb çb hErsb rn opcif o thæe dtl¡e U¡iæd
Sæ' IG nry, 4.9. ûiùêceù t9ül+'ñr cxanplc tbqA ùü¡e¿ ücErurn-næoæ¡¡çm¡don
("HRF) tr¡ffigppenn,'dæþncdbnrlnñldgnlbim*rviceson hfmg¡tu&drni$Es.! rd. ItÊCl,A
tc¡nina¡qlrhcllRE¡togrenin19S6bm¡scofdleglmsdhlmùdÉßúuree inldinAocrlc¡. &er¿¡tt0.
fD t986, lh CIA c*flisùod a pdþ

lrr n¡illr¡rrartic¡rgh áiÉífú in næ¡mro furanamr¡arh¡rjm¡nf¡¡a atr¡ næ..ôfæøhl

I

m d¡pic¡l bñ¡q ffi@dt dcmcanlng iúg¡iËcs c e¡çoærc o iúrhme üredmccof äy
I¡i¡d as m aid O @r¡ogüion Tù€rB M.bcfn i¡udligæ or o¡cnrtioætj¡Uiçca¡¡m ftr
pq¡t¡c¡pa¡cn¡niærcediondreaMlce¡s¡¡e¡lhatnoLr¡¡¡nrig¡ßv¡otatimswillçr¡¡.

td. ($olitrg D¡r€c¡on¡tc of Opcretioru llanÕook fflvou lur¡e ¡úrncd u¡ lb* this rnlicl peú¡iÉ qrly þ
pon¡cl¡aüon ¡nitúcttogadoßtsof &tai¡rccs ¡ot¡n t¡ücd-sldcscusody rnd istcrcOre not-lryt[cåtèdtytlre
progranuaderconsidc¡alio. i
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&llþrnia,342 U.S. 165 (1952), tüc Suprenrc &r¡rt ¡wersed a criminal oorrviction whcre the
prosecutíon int¡oduoed erride¡rce agninst thc deftndun üist bad been oüt¡ined by the forsible
pr¡mpi¡g of the dcfend¡nt's õtomach. The Con¡tt consluded th¡t th co¡duef at isstre 

*shoc&s the

oonscictrcd'¡nd w¡¡ "too olo¡etothcrackand the sc¡sw.' Id.û,172. Lil¡cwisg n'ffillìøttsu-
Unitd Stms,34t U.S. 97 (1951), the Co¡rt considscd r conviction u¡dc¡ a shü¡tc that

crimin¡lized dcpriving ¡n individr¡al of a ooostiMional right undcr color of law. TT¡e dofÊnd¡nt

sr¡spcctd sstrcml pcrsoß of commi$ing a partiorlu qiræ. He tlrcn

ov€r ¡ pcriod ofthree days took fun men to a paint shack . . . and used brirt¡l
noüpds ûo obtain a confession from each ofthem. A rubüs hosg a pi*d a
blunt imtn¡melrl a s¡sh oefu snd oûhcr'implcrncnt rsc used in the pmject . . .
Each w¡s beaten, threú€ned, and unnerciñrlly ptrnished for sevem¡l hours urilil he

confessed"

Id: ú98-99. Tlp Cq¡il cüaractqized this as 'qthê clsssic use offorce to nrake a n¡n te$iry
epriast himsdf," rvhic;h would rcnder thÊ confessions in¡dn¡issibla Id. û,101. The Court
m¡ohded:

But whre police uke m¡tters in thcir own huuls, sei¡¡,¡ictisrs, beat and poud
them urüil thoy confes, th€tro camot be the sligtne$ dor¡btúat the police have
depriv{ thc victin of a riglrt uder the Constih¡tion It is tho right of tlre sccnscd
to be tied by a lqally cor¡stia¡ted oourt, not by a kargrroo cont.

o

o Id ai l0r.

More recently, mCltryez v. l"løtitæ2,538 U.S. 760 (2003) thc poliæ had questioned the
plaint¡tr, a gunshot wound victim wbo u¡¡s in severc parn a¡d belicvod he was dying. At issr¡c
was whsthcr r ¡oç'tion t983 sùit cor¡ld bs maim¡ined þ the plaiúitraga¡nst tho police despite
the ftct that no drargps h¡d everbcer¡ bmuÉt aga¡nst the plrintiE fihc C.ourt núected the
plriintitrs Fiffù Amendme¡t Sdf-I¡crinin¡tion Clu¡se claim, y.e td, û773 (opinion of
Iho¡¡ag l.\id. ü,nE-79 (Sq¡tcr, L, conorring in jud¡ment), but remaded for considcr¿tion of'
whother thc çc*ioning violated the plaimitr¡ $¡bstaotiw duc procæs riglüq æc td. ü 779-80.
SomÊ ofthe justicos oprcssed the vist, th¡t the Con¡üitr¡tion c¡tæprically prohibhs crch
oogdfæinterrognion¡. &e id. st 783, 788 (St€vêns, J., conerring in part and disserniqg in part)
(describ¡ngthe æ ics¡¡e ¡s Aorü¡¡outr rnd assertingthat c¡¡ch i*errogs¡@'b C

o

cla¡sic orrmplo ofavioluion of¡ con$itr¡t¡onsl righ implic¡t in thc mnccpt ofondbú€d libcúty,)
(iilcf!Ët quotdion marlrs onittcd)i td. û 796 (Kennsdy, J., oonorling in prrt and disscmìng in

Ctirrc Gonstitr¡tion does nd countcût¡¡lcc tbe oficial ofwepain or prcssurc

gualadecs oftheh¡c Procóss Clau¡e, or bcl¡.

The CLt pogram is conriderably le¡¡ invasive or ãfemc th¡¡ mrcb of the oo¡duct ¡t
is¡t¡e in these cases. I¡r ¡dditiort ttre gÑ€rnncnt intsusf at issr¡e in esc& ofthe c¡ses was thc
gcnffil iritersst in ordinrry l¿w er¡forcenrent (and, in Wlltmts, even th¡t was dorltfirl). firat
govornment interest is snikingly different &om wh¡t is at *ake høe: the national seorrit¡*-in
particular, thc protection of thc United States i¡d its ¡nterests against ¡ttaclcs ttnt may resrlt in
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massive civilian casualtics. Speoific const¡ü¡tion¡l aonstra¡rts, sr¡ch ¡s thèFifth A¡ncndment's
Self.Incrimin¡rion Cla¡sc, which provides th6 "tnþ pøso¡ . . . $¡l¡ be compelled tn my
simiruI case to be a w¡tn€$ rgainst h¡mself," (enpha.sís sddcd), opply when the govcrnment

actstoñ¡rther itsgstrrÊfal interestin lcw €nf,orcc¡nilt urd reûect orplicit ñ¡rd¡nental limitations
on how the govcrnment mry ñuther th¡t int€rcst Indced, moe¡ oûthe Court's potice

interrogation cas6 sppcar to bc rooted in ¡þ polícics behind the Solf-Incrimindion Clausc and

consern forthc f¡irncss and lntcgity ofttþ trisl proooss. In&æhin,for cxamplq the Cor¡rt was

cocerned with ths uss of crridence obtairpd by æclcion to bring about r øiminal convictiot.
*e, ag.,342 U.S. it l?3 CDuo prooesr of lerr, æ ¡ hisorio ord gencrrtirrc principle precludas

definin& and ttæreùy oonfining tüese stardalds of conduct more preoisely than to say that
coqvictions c¡nnot be brougÈtt abut by meûhods thd offen{ h sonæ ofjustiæ.") (citatiott
ornitted); td. (rcñrsitrg to hold th¡t "in ordcr to oo¡wict a m¡n the police cannot o¡ract by force
wlut is in his.mind br¡t can crlract what is in his stomach). &e alv "læM, u futrø,378
U.S. 368, 377 (l9eÐ (c¡ar¿ctedzing the interwt ¡t stakc in polioo imermgation c¡se¡ as.thc
*riglü to be ñÊe of a oonrricibn bosed rryon r mcrced oorftssion) Lywr v. Oklalwp, Sn
U.S. 596, 605 (t944) (expl¿infu¡g that '[rJ æe¡ced co¡rÊssion is oftnsive to basic st¡¡dards of
jueticc, not b€car¡seæ v¡c¡m tras a leg¡l gr¡evaÍce rgdast thepolioc, b'ui Uec¡¡¡se decla¡ations
procured bV tøture arc Dot prÊrr¡ises fiom whish ¡ civÍliæd furum will infer guilt). Evc¡r

Ctwet,vùich midü irdicrtethe Co¡rt's receptivæse to a n¡bstantivedue proccss claim based

on cocruiræ police intemogation pacricæ incryective ofwl¡eûher the evidence oütained wat sver
used ag¡inst the irid¡viduat intorrogeted, ínrolved rn inærrogøion implicating ordinary law
enforcemcd irüer€sts.

o Cöuäs-ÞveÏcæ-õsüñgr¡¡dEdlFeþrnñrnent-riîrltffi
Êom other gorrccnnrørt ¡ntetþ$s n¡ch as r¡t¡on¡l ¡ecr¡rity. Itre Foreign Intelligenoo S¡¡n¡eillance
Court ofRevÍenr rccently €Npla¡ned th¡t, with loryoct to the Fourth Arnendment, Ahe [SuprønoJ
Court di$i4guisheld gcncml crimeoontrol progrüns ud thosct[¡t h¿ve a¡otherpartiarlar
pr¡rposo, nrch ts protecÍion of cltizcn¡ ¡g¡¡nd ryecisl hsza¡ds or Fotcction ofo¡r bordcrs." Iz
rz &aled C.aæ,310 F.3d 717,745Æ (For. Imd. Surv. CT. Rse. 2(m) (disarssing th Court's
*Ðec¡d ræo¿s3 c¡scs ¡r¡d distingufub¡ng "FIllA'¡ g€nßr¡l progranmatic purposc-'of
'þrotect[iag] thc nafioq agdnct te¡ro¡isûs and erpionago thre¿ts directedby breþ powerf Êom
gÉncal crime conbol). Uldcrthe "spocid nceds' docüinc, tt¡e-Supreûp Cor¡rt h¡s approved of
nuantless a¡d wcn s¡qpicbnlogr se¡rcbesthc scrre "ryæial nccdl, beyood tlrc norm¡t necd for
lsw euforcemcnt." Yqnøtía$drorDt¡ú, 17Ju Amr,sl5 U.S. ffi,653 (1995)(çrotation
¡r¡rks and citst¡oo onitted). ftus, dtthougbthe Cqnt lus qrphid thc it *cannot s¡octtrn '

[Amonobilcl slops ju$ified only bythe"'gencml iûtenest ¡ncrime øño1," hd¡øqolisu
nbrwr{ 531 U.S. 32,44 (2ûæl(quddion ma¡ts and cit¡tion omiM)., it nrggcstcd tlr¿t it
night appow of a "Toadblock set r¡p to thwart an immi¡ed tcúui$ ú¡ch" td. &e alw
Memon¡dum forl.amssB.

MayWìtlwit
Obtaûnûngø,húcùøIVørøtt MÌ ûE Cwmpwial Prwniæs of aDesùgmedMty To Secznz
Prwrty Itut IIas Bæn BIæ,*d hnsuú to IEEPA (Apnl t l, 2005). Norabþ, in tho dr¡e
prosess contorL the Cou¡t has dist¡nguishd tlæ Gorrernirem's iúerest in detaining itlcgat aliens
gsnorally from its ¡nt€rest in detaining srspccted tenorists. &e Muyh1533 U.S. at 691-
Although the Cor¡rt wncludpd th¡t r staû¡te permúttirg thË indefinitç detention of aliens nbject
to ¿ final order of remov¡l but uùo could not b.e re¡novod to otber cor¡¡rtries wor¡H ¡a{se
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srùsnnthl con*in¡tiom¡l qr¡ections, it n¡gg$ted thåt its rermniag nigltr not apply lo a st¡tr¡te

that'appl[ied] mnowly to a smr[l trgilñ ofpartiurlarly dangerous individusts, ssy, s¡spccted

terrorists.' Id. rÌ,691(çrctetion marls ¡nd citrtion omitted)-

Accordi¡gly, brthcsc ncssons, ws doootbclicvcü¡t ûctr¿d¡tion thrt emerges ûom the

poliçe irenogation contort providæ contollirg cvidence of¡rdswnt exeori'rc't¡adititn
prohibiting uæ ofttræc tec,hniqucs ¡n the quito ditreient 0q49É ofirtørogations tmdcrtaken

soldy to prcl,mt fo¡eign terrorict dt¿d$ grin* tre United Statcs and ie intøests.

. tînít¿d &aes Militty Mntrc. AÍ,ny FieAMøwl 34-52 s;lsfrrür the mititary's basiç :

appro¡ch to intelligonoe interrogciorn It lists a vari*y of intcrrogation techniqr.rcs that
gpûtrally inrolve only verbal and omotion¡l t¡ctics. In ths "enolional love approacl¡" for
cxample" the intenogaormigh aorploit the lovc a dotainco feels for hie ñllow soldiers, ard uso

this 6 mofiõte the deainee to cooperdo. Id. ú7-15. In the'&arrrp (haßh) approlclr,' "tha
intørogatorbehaves in ¡norærpourqingmrnnerwith ¡ bud ¡rdthrateßingroice [andl nay
er¡cn feel.the neod to thow objccts æro¡s the room to h€¡ghtÊn the [d@inee'sl imphnted
fælinp of fcs.' Id. ú.t-16. TbHiedi'fuittdær¡¡rçls.that'[glreæ car€ rn¡st bc t¡lcen würcn

[usirythis tochniquol so rnyaotbnswurld not violatcthcprohibition on coøcion and thrcats
cont¡i¡red in tlrc @W, Articlo 17 ." Id Indee4 from the o¡¡tsct, úrc Field'triloual erplainc that
thc GÊnÊva Conve¡üions "eûd US policy oqrcssly.prohibit acts of vblenoe or intimid¡tion"
inoluding physicol or mwtaltorturg thrcrtq im¡ltsb or ãryo$reto inln¡m¡netreatmeut ¡s a.
means of or ¡id to i,rrtemogdiot" Id at l{, As prohibited rcts of physic¿l md memàt þrt¡rc,

---fieEieldMørualligsJ[8ood^d€ptiudion:rnü:þJbnoulatslæpdepivorion"æspeotivrdp*IL.-----

(bx1.
(bx3

TfuFieldMønnl pmvides widence "oftaditional exetutiw beluvior[ andl of
coatornporary pradlæ," Iàoß,521 U.S. út47 n.t, but we do nc ñ¡d it dispositive for several
re¡sons. Most obvíorsly, as¡he FieH MØwal lniøkas clear, the approaoh it ornbodiec is dæigned
fur t¡d¡tion¡l srúGd confl¡c$, in partiorhr, corúlicts governed by thÈ (hner¡¡ Conventions. .See

FieldMøwl 34-52.t 1-7 to l-E; æe aIso id t iv-v (notiqg tbt lntcnogriöns mr¡st corply
with the G€neùa Convenlio¡s a¡rd the tlnûform Code ofMilit¡ry lust¡ce). Ihe United Smcq
l¡or¡ever, has long recistod eftrt¡ to Gmcrd thc protec{iom ofthc Gor¡era Conventions to
terro¡i*s¡¡¡dotlrorrmlau¡fulaombat¡nt¡. A¡Pte¡idemRÈgnnstatcdwbrthcUnitedst¡tcs
rqisctodProtocolltotbGcncwConvdirns,ttcpositiouofthcUniScdst¡t6isthatit'rn¡gt'
noq ard nÊd no! give recognition and protcdion'toterro¡ist groupis rs a pricc for prqgrcas in
humanitari¡n ¡¡ur.o Presidpnt Ro¡ld Rcag¡4 lætbr of Tr¡n¡¡nittal ro thc Seoate ofPrt¡ûoooi q
¡ddititnel to thô Gçûcr¡s Conr¡emion¡ of 12 Augurt 1919, coduded ¡t C¡e¡rcra on Jr¡rp f0, l9?
(Ian 29,1%7). Pfæidod Budt noioovrr, h¡s orpfesdy dacrn¡inod that thc Crcneva
Co'nver¡tion Rdative to tbe TÈdmeú.ofPdso¡¡crc oflVrr ('GPT9") does nc appþ tothc

I

Gonzrtes, Cor¡tæel to tbePrcsidÊc and W¡lli¡ni I llrynes tr, fucm¡ Cq¡ns{ Department of
Defcnsq ftom lay S. Bybeq A¡sist¡nt Aüorry CGncral, 0ffice ofl4d CounæL.Re:

þplÍcaim of fr?d,eß qd laws to d fuù ød Ttùlifu, futaþpes ú,9.t 0 (Jan ZZ,ZtUl)
(orplainiag that @I1t doæ not apþ to mn-stue artots n¡oh as al Qaeda).

&tùpes *l 7,2ffi21;vnalp lÁemo¡andr¡m for Alberto R
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Sfe think th* a policy premised on the applicabitiry of.tne Genem Convcütious and not

purporting to bind the dIA doÃ¡ nm o¡¡st¡n¡te órnrolling wideoce of cxecr¡tive tradition and
'.orit*rponaqf 

pras.tice with rospect to udraditional ¡rmed con0ict whcre tho¡otre¿tics do not

apply, ;'tt *'tñr encmy ftagtgùity violates the taws ofwar by secndy att¡ckiry civilians, and

wt cnr thUnited States Gamot idørti$ the eneü¡y or pr€n€nt its atþd$ ¡bsem accr¡¡ate

intelligence.

' fiøe Wptttøl Rryß. Each year, in ttre St¡te Department's Country Rcportc on

Ifuim¡r Rigûrts Pracúiceq thc Uniæd StstGs oondsnr¡s coerciw iûkrogd¡on techniques ¡¡d other

practioes orryloyed by othcr countrier. Ccrtain ofthe techniçes ùc United St¡tes hæ
condenrned appear to be¡¡ so'mo rcser¡rbla¡ce to sone of thé CIA intcmogntion tæhnipæ. In
rüeir diso¡ssion oflndonesia, frr exrmplq, the rryfts list es 

*þJs¡'chological torture" ænduct
that inrolves'Tood and sleep deprivetiorg'hrt give no ¡pæiñc ínb¡m¡tüm ¡s to u,ft¡t these

techniques i¡rvoþe. In their disct¡sion ofEg¡pq üro reports list rs imehods oftort¡re"
*strþpiag and blir¡dfoHing viaims; s¡spelrdingvi€[ims fiom ¡ oeiling qr doorÊt,me with fcct
just touohing llæ floq: be¡ting yiotins [with vuios objectsl; . . . rad dor¡sing victims with cold
watcr.' &e dæ,.ag, Alg€ria (dcsdibing thc'chifrn' metho4.wbioh involves'þhoing a ng
dre¡rcM in d¡rty núcr in soureono's mouth') han (courtirg sleep depriV¡tion ¡s eíther tonure
or sanøe prisoncr rbrrse); Syr ¡ (disq¡ssi¡tg slcç deprivation and'h¡v¡ûg cold w¡tcrthrown o¡r"

detainèes as cither tort¡¡re or Tll-rcatmenf). Thc Strte Depa¡tmøt's iûclus¡on of nudity, water .

dousiag sleep dçpriratiorf and food deprivathn ¡mot{g thÊ @ndtd it oondemns is sþiñcrnt
and provides sbme indiccion of en execr¡tivc foreig¡ relations traõion oondenuring tlÈ use of
*eså teclnr¡s¡es.3o

lottc cxtørt tbey may be rcloranl, lroiletm, we do rd bdieræ thst thê r€portc provide '

errider¡ce thæ tb CIA imenrogation progr¡m 'shocks the conteorporry oo¡rscience." fte rcpotts
do not gørerally focus on o pr,ovide precise dceøiptlon¡ of individual imerrogæion techniEles.
Nor do the reports discl¡¡s io any dct¡il üo conßcxt$ in which the tccÅniqaes are used. From
wü¡t wc $ean Êom the reports,Itorysvcr, it appearlhUtheoondenrd tedrniçes rre ofren part
of a cq¡rsof@nducttbetinriolrrcsteofuriques andisund¡ral¡en inunys th¡t beorm
ræmbl¡ncc þ the CXA inorrognim program. lvf¡¡ch ofth coodomocd corú¡ct gpÊs frr
beyond dhc CIA tcctrniços ¡nd would ¡ll¡o¡t cartrinty consih¡to toúhrÊ undor United St¡toc
law. &e, e.g.,Flgyrp (dscussing *nrspør.díng victisrs ûom ¿ ccil¡qg or doorfr¡mc with fcÊt¡ust
torchiry the ñoof rnd *béatfug v¡ctir¡tr ffih vuions obt€cßI') Snie (discussing.ñnger
cnrshing and serrerc be¡t¡qgÐ; P¡ldlll¡n (beatingg hrningwidrcigrr€üêe, decnio rh*Ð;
Urb*istrn (etcctrio shoelg drp sGß¡rl ¡buse.bÉtiry). 'Ilæ'omdemned cnnduct, moreovcr, is
o.ften urdertals¡ for ¡d¡so¡s ffially u¡líl¡c tùa GIA'c For oompler tdonesia scority brces

(bx1)
(bX3) NatSecAct
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. apparemly uæ their tcohniqræs in o¡dcrto obt¡¡n confe¡¡iolE to pt¡ni¡h ¡¡d to oûort íroaÊy.
EE¡lDt "employ[8] tofhtre to Grfrict infprqsioq qf'êÛÊeû¡Ur¡¡ïlif" iiti":Þt to c€¡se¡b€;f I'e¡¡t¡e¡t- -

- tiLifuäies,alrdtod€t€rotrersftotrisinihr¡ctivities.'Tlrerci¡noi¡rdicationthattechniqucsarc

Ð lüc rægnizc lh¡¡ æ.a m¡tiqr d diñmacy, ùÊ Iffi S¡Gs mey for vuios rc¡so¡¡s i¡ v¡¡iouç
ci¡o¡no¡mcalt¡¡otberndionþ@ñrpCIeiccstlutn¡yin$nÊ¡Escctsnscnùloomdrct¡nuùiÊthÊ
U¡íædSbFsnigbtinm¡rncfusumffice¡cúg¡gÊ,cæt¡tlyordc¡rvi*" Diflmatieæl*iuswitìægrrdo
fonúgn flr¡ûi€s ¡ß not ßlñb[c evidcnæ d(lrûtcd Sues æcutiræ pacliæ urd thus nray be of only l¡rniþd
¡devance teia
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TOP

36

Salim v. Mitchell - United States Bates #000283 
08/31/2016

ACLU-RDI 6795 p.36



ooJ (MON) MAY 30 ?QOs r ?: Þ3l9 t. I a:àU./N9. ttl ðU4zeeuu r sp

(bx3)

TOP

used only ¡s nooessaly to potect agninst grave tenorist threeß or ftr my similady vital
government interests (or ind€ed br auy legitimæe gcirrcrnmcnt interest). orr tho oontrary, rmch
oftbe ¡llegpd abuses djso¡sscd inthe reports spp€ars to imphrc either thc indisc¡iminate use of
fwær æe, ag., Kcnya, or the targeting of oritics of tho gwemn ú" æe, qg.,.LibøÍg Rwa¡rda.
l|.lrd there is certainly no indication that thæo oot¡ni¡iæ apply careñrl screening procedureg
medical rnonitoring or rny of the otha sefuuads rÊquird by thc CIA imenog¡t¡on progr¡m.

A Unite¡l Statæ foroign ¡datio¡rs tr¡dition ofcondernning tonrq ths irdiscrimio¡te usc
of foroe the use offorce agpinst tl¡e gûn€nrmont's politicil opponentq or tlæ t¡se offorce to
oôt¡in coÉssiotrs in ordinar¡r øÍminal cases says little about thc propncty ofthri CIA's
intcrrogdionpractices. Tlp CIÀ's carcful screaring procoduree rro aesþø to ensure grat

€nhancd tútiques are usod in tlre rclrtívdy few interrog*ions of ter¡odsts wl¡o ¡re believed to
posæss vitel, ¡ctionable intclligornoo tht migü-ryGrt ¡n ¡maok ¡gninst the Unilod Staæs or its
interests. The.CIA usa¡ enhanccd tcchniqucs only to the ortcnt røsonably bclic\rcd ncæssrrlr to
ohain the ¡nfdrnst¡gn ¡ind takeg grcst care to anoid infliairg scwe pain or sufiEring or ¡ny
l¡stingorun¡scessaryhar¡n Insbrt,theClAprogranisdcoigdtosrbjætdetaineestono
more d¡¡¡ess tbrn.is justifiod by the Goveramed'e intere¡t in præcting the United States from
fi¡rtlstcrroriraüacüc. Itrthæcssd¡¡lræpcds,itdiEañfiomtheconductcondemnedinúô
Statc DepanmeÍt re,ports.

ior-u.

WE TWrirrg. There i¡ ¡lso evide¡cc'th¡t use ofthose tecNuriqucs is in some
circr¡msteæes coiuistem with crecr¡tirretr¡dition and practicc Eacå ofthe CIA's enhanced

I

interrogUion techniçres h¡s beÊri adapted from m¡litrry SERE training whcre the tedrniques

o

¿.urxrysðn' ¡s ñePqa fl:tlr, Eno rõJ U[reS OUnngJìÁArCôZOOJ üt lhc ¡ilcrrogüf¡r¡t OftrSltd, .rã
td. û9t. ' i

(bX3) ClAAct
In additioq rr we have erglaind before:

Illdividu¡ls undergoi¡g SERE tra¡ning are obviouslyin a very differer¡t sih¡ation
from deûainees t¡ndergoing interroguion; sRE trai¡ees tnoiv it h put of a
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o trainirqg progzm, not a¡eal-lifc hnsrog¡t¡oo regimc, they procumably know it
will last only a short timg and tlrey prenrmably hve assrra¡rces that thoy will not
be significantly harmd by thetraining.

. ! Tæhtiqæ.s at 6. Oa tùe dl¡or hand, the interrcgüion program we consider he¡e furthss the

Itsrsmq¡r¡t intcrrect ofthe Unltcd Statos in the scorrþ ofthe Nation moro imm€diately rnd
directlytlrran SEREtn¡ning; uùich sedcstorcô¡cotlæpossibilþüt¡tüiitorl Su¡æ militry
pcmomcl might revral inbrmuion th¡t æuld lurn the nation¡l searity i¡ thc went thcy ¡¡c
capurêd. Agaiq rndysis of tho due process qucstion must pry cü€ñ¡l attedio¡ to tb
difiere¡¡ces. Bt¡t ws o¡n 

'ùaw ú least one co¡¡clu¡ion ûosr thÊ oristeltcs of SERE boiniqg. Use
ofthe tachniçes inrclvcd in the CIA'¡ intcnogdion pegrsm.(or ¡t le¿st thc similar mlmiEres
ûrom rvhìch tbe har¡c bccn adaptcd) cünot be oonsidered øb øtegñülþ inco4sistent with
'qbaditioml excoutivc tieh¡vbf and "oontcmporrry pnc*iae'rcgüdhsc of oontørt.3t It folloue

. ttr¡t usc of ürese teohniques will rct shook tba oonscimcc in at least smË cfocurfftanccs. lfe
bdieve tlrat sr¡cå cimumsances Gndst herc, wherctho techniqueo areusod agirirrstunlewñrl
combatants uùo del¡beratcly ard seø*ly attack civilians í¡ ¿¡n u¡rmdition¡l ¡rmod onf,ict in
whioh intelligørce is difficn¡lt or impossible to collqct þ other means a¡rd is essantial to the
prdeaion of the Llhitcd StdÊs and iB imcr€ss, where the tecturiços are uscd only when

. nocÊssarJ¡ urd onþ in the intcnogÚions ofkey ter¡or¡st leadss reasonably thruglrt to have
actbn¡blc itüelligenæ, rrd whcre evtry etron is r4ade to minimize unneoessary srtrring and to
üro,¡d ¡nflicting signiñc¿m orlasting harm.

¡g$¡-osl¡y-gg{gc-lr{gþl-qlisf ,tof "*W-q{tq$g-91g{!1þn¡le¡¡ecr¡tiræ-pri¡clfrd,-a!¡l 
õf iFffi¡ñtl¡-ätüi¡ñe eö¡ñ,rrnt rúrilicd tó fffi" 6é 

-- - - -- - .-

r¡so ofthe catra¡rced iartecrogntion tæhniques in thc CIA interrogÉion program ¡s u,o undcn¡tand
it, does riotæn$in¡tegorrcrnmem behavior th¡t*is ro egregbus, ¡o ot¡tr¡gcous, tl¡at it rury fairly
be soid to shock tho oomeinpoqr¡r consciæ." Iswis, SZl U.S. at 84? n.8.

c.

Focthc ncasons sütc4 re côncMe thrt the CIA furtcrrogüion teclrniques, with thcir
cûsû¡¡ sffeeoiag proædures ¡ûd med¡csl monitoriq& do r¡d *slncktlp con¡cicnce.o Giræ¡r the
rel¡tire par¡cþ of Srprcme Court pçecedcnt applnng this'ûaet ¡û rtf let alone in an¡hing
reæmbling tüis setting; ¡s wcll ¡s the cont€ü.spÊc¡fb, ftctdsprrdfÐü, ¡nd somcn'lnt s¡bjective
nsfi¡r€ ofûo ing¡iry, howttlr, wç ç¡nnot pftXl¡ct wiÛr oonfidemcc thd a om¡rt woüld ¡grce with
ür ooñclus¡on. }lr. e beliqq howcvø, thrt úc qrcrtion wheücr drc CIA's øhrd
interrog4ion tcchrtiqræs víolucthc sn¡bsü¡ítí\rþ stüdard ofUnitcd.Strtos oblig¡tions rmder
Articlo 16 is urlilcely to be.s¡bjoct bjudicirl ¡nquiry.

As d¡so¡ssed rbova, Article 16 imposos m Ic,gill oDlhc unrtcc lnat
inplicrtcthcClA intcrrog*ion p¡ogram in view ofthe lrottrnge of Aiticlc 16 itself ¡nd,

¡¡ tnaddilio,üÊ&cf ü¡thüvidrnlcvo|um¡ity¡¡¡¡¡got¡pcohûçns¡nSREüe¡rúngís6.úotíE
Scc Mthanp w Åhren,352 U.S. 432, *36"t1 (lr5?) (trothg tì¡t pooplc çggledy roluntuily ¡lbr &eirblood þ
bE dnwû ¡d coduding tì¡t ¡trt/olnrhrytlood edlry docs d'Cþ* ùe ø¡*ùnccï.
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independently, ÉÊ Sende'¡ rts€rvation" Brn even if this urere less clear (indæd, even if it wçre
ûilç), Articls f6 ilself has no dor¡restic log¡l €ftd becau¡e the Senats attaotted a non-¡eE-
sreca¡tbn declarnion to its rmlution ofræific¡tion. See Cong. RÊo. 36,198 (1990) ('the United
States deelaree tlnt the prwisions of .Articles I througlr 16 of the Cq¡vention are nrit self-
executiryl). It is s,Ell scttld that non-self-cxeurtiag trcaty provisions "can only'be enforcd
E¡rnratr to lqislation to cany tlsn into €trsct." Wútny u Roüø:tmrlr, 124 U.S. 190, 194

(l8SS) æa al& FactrÌ u, Neilrrii,z? U.S. (2 Pct ) 253,314 (t829) ( A tcaty is in iæ naturo a

contr¡ct betrlcen two na¡ionq nC a lqidæive aÉt. It docs not gpn€mlly de4 of itselt the
object to bc accompli¡be( . . . but is canied ioûo qccr¡tion by úe sowreign power ofthe
rwpectivo parties to thc insüumsnt.'). Oao implication of thc frct thd A¡tícle 16 is norr¡elf-
oreartiag is that, wÌth roopæt lo ¡{¡tble 16, "thÊ gourts have nothirg to do ad can give no
redress.' .nedìvfqßy ftse.r, l12{,t.S. 5S0,59E (1834). Asoneoourtrcsontly otpþa$ inthc
aoÍtent of thc CAl itsclt, 'Îrc¡tie¡ ürat ¡rc nd self-c¡rccr¡ting do not creete judicialþ
enfqrcoeble rights unlccs thry are first given etrecr tiy implemening lçgistation." Aaguste u.

Rìdge,395 F.3d l?3,132n.7 Qd Cir. 2005) (citdions omitted). Beoar¡se (with perhaps one
nürow c!rc€ption*) Article l6 has not þeen legislarively impleqcmed, the interprctation of its
n¡bstmtive standard is unlikdy to bG $¡bjecû to judicial inq,riry."

I Ù t

Based on CIA qssrraûces, wc uoden¡t¡¡d flut the CIA intørogcion program is no.t

conù¡øed in thc U¡üted Stccs q "territcy undø [Uoitd StúÊs] ¡r¡risdictibn " snd that it i¡ ¡lot
o¡thorízod forr¡se agdnst Uniþd Stccs paßons. Accordingl¡ wc corcHrde that the program

¡ êf6.-Wèã[so cattrclurñ-amlïié-ClÄ-¡ñfsäogdi¡ön poÈm;-S¡il¡ieüIö-- --- -' ----
It its oereñrl scæeniirg lin¡itt sûd tüd¡cst monioring woùld not violræthe substantivo s¡odafds

o

ù esnæa*ovq kfun l€f of$liclaw flD.$ povidee tùat'[¡lo¡rofùcûuù¡ppropiatrdø
o&cnvi¡e nadeüntlablobyttúsAdshallbe ottig¡edoreryoübaújccmypemn hüEcüñûtoru¡der
itc lù¡ùrl ofol oftÊ Utrlpd S¡!Éc b . . . crü4 ûrhrm!4 or @nding ü€ahcdor Eirni$neaßrht it
púb¡bdryüÊCog¡ndq,l¡rr,orteatftsdttalJriloüSl¡tcs.' TbüseMûisafpopi¡ûqnsdder
indmcoË A¡ffic 16 it cr€¡t€s t urow domp¡lip'tm ótigdÍon nd to crDÊûd fiüds ryofi¿tal udcr Ptúlb
Lnù f09-t3 for mûmt lhstvtoldls A¡l¡do 16. Ttir ryqrùuions ridcr, honewr, is r¡dilely b ßs¡t ¡¡'ju¿¡oAt
froi¡r¡id&n dArlidc ló's 8û6il¡diuc úúd¡¡ù dnd ¡t ¡s ¡c cææ ¡ firræ ¡i$l of ecdo. .Sa, ag',,
Alqtttuu ffi, 532U.5. n5,ñ (2001) tT& ¡rbc¡¡tive fdgal l¡w iælf trÍvârc dgb 0f ¡Erkn þ
cNrñic tA¿ hr lrusf bo ædþd b øner€¡&'Ì Røe,a Cæætl qAIb PØ*twy WI v I}ip'l $I[ors lh
tlù O¿v.,9S0 F.2d lO{3, f052 (slh e¡. i¡y¡l fmra bv¡ bcm ¡d¡ø no ifer-ug,csO,mat ir¡cot o crcac
úrfinto ¡@.tlnü!r ¡m0çü¡on¡ mrctr) (citig 

Yy Scrm Chtb, 151 U.S. 2ft (l98lD

It is poa¡tte fh¡¡ a mt otild ¡dùc¡¡ fh æope of A¡ticlc 16 if a po*anlirn ntlo brougÈr rlrdÊr thÈ
ennøøo,syÁcq3l U,S.G $ ß4f GfnOIñr¡violffiofsoqio¡¡ lüli'e rycodhgrc*¡ctm" SecttuD

of r¡üe3f tl¡tücaç dtbe Utritcd Src qr not'nde or *üùoriæ m

"[Klnmingfiurl vioi*lrcf dscction urmþþctto penllic. /d.

$ Attmglto lúa¡ætuftn dAriclc 16 ¡¡ rd¡hry toÞ nbþt bjulkid lnrydry, tt bconæivóle
rh¿ttcqlrtm¡gü@b¡ecssobomtivcçcctftmu¡d€rüEfifih Ancodmsuif,frrccnrrylq tÊ Un¡tçd
Süatcs soughacfin¡mlmviCimofahig[vahrÊdeaiæ i¡mA¡tide m oû¡rthüsUn¡bd St¡t€s usi¡g
widcnce üat hd bø üai¡ad ñqn thg dcbinæ tlru¡g[ thc lrp of ohad intcûog¡üm æc,hiqucs.
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rpplicrble ûo tlp Utútd Stdcs urder Artiofe 16 cvçn ifthose standards €xtcoded to thc CIA
intkrpgeion progr¡m. Gft¡en thc pruoþ ofrclcv¡rü prcoed€ú snd tho srbjec{ive natr¡re oftlæ
irquiry, hor¡rcveç u,B cgnpt pr€d¡ct with coofide¡ceu¡trahor b cq¡rturoutd ag¡ee with this
oo¡rc,lu¡iort úot¡gh forúrË reasons qt¡ined, üo qr¡dioo is unlikely to be mbjoct toþdiciat
iriquiry.

Pl€sse ld us f¡ow if wo niry be of ûrtlrcr asi*anso.

Stcr,€nG. Bradbury
Pdncipl Depty Assisi¡rú Aüof¡sy Gcr¡clrrl
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