o

ACLU-RDI p.1

.........................................................................................................................

MAR B2 84 @3:34p4 o : . P.2

GenmalCounéd

Tor;)s-z(RET// / /NO}@'@//x:L

CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505

2 Yarch 2004

The Honorable fack L. Goldamith IIT

Aggistant Atto¥rney General

Office of Lega] Counsal

Department of Justice -
Washington, p.¢. 20530

Dear Mr, Goldsﬂith:

(347 - AS you know, the Central Intelligence
Agency'’s (CIA) Counterterrorism Detention and Interrogation
Program has exgended considerable effort to ensure that it
operates in acdordance with applicable law and guidance provided
by the Department of Justice’s Office of Legal Counsel (OLC) and
the Attorney @ eral. 1In light of the ongoing nature of thig
Program, I am questing that oLe reaffirm ics analyses get
forth in the fo lowing documents, —

»

The unclassifiag letter from John C. Yoo, Deputy
Assistarlt Attorney General, to the Counsel to the
Presidert, da-ed 1 August 2002, concerning interrogation
methods |that may be used during the war on terrorism,

The unclassifiag memorandum by Jay §. Bybee, Assistant
Attorney'General, for the Counsel to the President, dated
1 August] 2002, concerning the standards of conduct for
interrogption under 18 U,S.C, 2340~-2340A.

The clasbified memorandum from Jay §. Bybee, Assistant
Attorney General, to the Acting General Counsel of the
CIA, datpd 1 August 2002, concerning rche interrogation of
an al Qapda operative. -
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The Honorable #ack L. Goldsmith III

* The clagsified memorandum entitled "Legal PrincipleS'i
Applicalple to CIA Detention and Interrogation of Captured
Al-Qa'ida Personnel” (hereafter “summary points”), which:
was prepared with OLC's assistance and received the -
concurrdqnee o your office in June 2003. (Enclosed with

this lefter Is a copy of the summary points along with a

covering memorandum, )

9367} We raly on the applicable law and OLC
guidance to asspss the lawfulness of detention and interrogation
techniques. Fol example, using the applicabie law and ‘relying
on OLC’s guidanpe, we concluded that the abdominal slap
previously dischssed with OLC (and mentionsed in the June 2003
summary points)|is a permissible interrogation technicue.
Similarly, in afidition to the gitting and kneeling stress
positions discupsed earlier with OLC, the Agency. has added to
its list of appfoved interrogation teéhniques,two standing
strass positionT involving the detainee leaning against a wall.

L4

C?é?/ ~ We also would like to share with you our TE;
views on three ddditional interrogation techniques,
and two udes of water not involving the waterboard.

o such ag the attention
grasp, walling 4nd the facial slap, all of which have been
reviewed by youd office. Like other approved interrogation
techniques, is used as part of the Survival,
Evasion, Resistdnce, Escape (SERE) training provided to US
Military personrel.

QDS7/ The use of water with decainees has proven
Lo be a very efffective part of some detainee interrogations.
Uses of water (dther than with the waterboard) range from
pouring, flickink, or tossing (i.e., water PFT) a relatively
small amount of later on detainees, to dousing detainees with
- water from a bucket or garden hose (i.e., water dousing). (We
— describe both te hniques in greater detail beiow.) Both water

PFT and water dolsing are used as part of thes SERE training
'. provided to Us ilitary personnel. We believe these techniques
g clearly fall
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The Honorable Jack L. Goldsmith IIT

consistent witH OLC’'s 2002 and 2003 guidance set forth in the
documants-identified above, : :

within the legall parameters establish by applicable law and are

: gﬂéj}‘ - Water PFT is intended to create a .
distracting efflct, to'startle, humiliate, and cause ingult.
Water PFT is inkended to wear down Ehe detainee physically and
psychologicallyl. Up to one pint of potable water may bé used so
long as it is applied in such a manner as to prevent its
inhalation or ihgestion, - Water PFT may be used as a stand-alone
interrogation tpchnigue or in conjunction with other technigues
in an ‘approved ‘interrogation plan such as sleep deprivation. No
more than one pint of water every 15 to 20 minutes may be:
‘applied, @Given the relatively small amount of water that ia
applied and the|méthod of application, there are virtually no
health or safet) concerns with water PFT as part of an approved
interrogation plan. ' ' : :

L4

CP§7z - Water dousing is intended to weaken the
detainee’s overdll resistance posture and persuade him to
cooperate with Interrogators by removing his sense of .
predictability and control. The detainee, dressed or undressed,
is restrained b _shackles and/or interrogators in a standing,
sitting or supije position on the floor, bench or similar level .
surface. Potable water is poured on the decainee from a
container or ga den hose connected to a water source. -Water is
applied so ag td not enter the nose or mouth. A session can
last from 10 mirutes (a single application) o an hour (multiple
applications). |[The detainee’s regilience, level of cooperation,
amount and tempqrature of water, temperature of the ambient air,
and physical and menta: state are all factors regulating the
iength of the wdter dousing session. A medical officer is
present to monitor the detainea’s physical condition during the
water dousing sdssion(s), in¢luding any indications of
hypothermia, n ccmpletion of the water dousing sesgsion{(s),
the detainee is moved to another room, monitored as needed by a
medical officer |to guard against hypothermia, and steps are
taken to ensure |the detainee is capable of generating necessary
- body heat and mafintair normal body functions.
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The Honorable Jack L. Goldemith TIT

(5E9/ . } I greatly appreciate the assistance of your
office and the [Department of Justice with the CIA’s Detention
and Interrogatilon program. If possible, we request :
reaffirmation df the legal guidance provided by OLC in the . '
documents cited above within 60 days. Moreover, any guidance a
you choose to pgrovide on the interrogation techniques described |
in this letter por any other techniques used in this program also 1
would be appreciated. Of course, at your request, wa will brief i
you or cleared members of your staff on any of the interrogation
techniqges-used by the CIA as part of this program.

Sincerely,

Scott W, Muller

—
‘ ! Enclosure
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‘ Legal Principles Applicable to CIA

Datention azd Interrogation of Captured Al-Qa’ida Personnel

* The Convedtion Against Torture and Othar Cruel, Inhuman,
and Degradfng Traatment or Punishment {"the Convention”)
applies to|the Uritad States only in accordance with the
reservatiohs, understandings, and declarations that the
United States submitted with its instrument of ratification
of the Conyentiocn. ' '

® The Cogventicn’s definition of torture, as interpreted

by thelu.s. understandings, is identical in all material
ways tg the definition of torture conttained in 18 U.s.C.
§2340-4340A. The standard for wha: constitutes torture
under $2340~2340A and under the Convention is therefore
identidal,

LA

¢ The Corfventicr also provides that state parties are to
undertaks to prevent other cruel, inhuman, or degrading
Ereatment or punishment. Bacause of U.S. reservations
— £o the Lonvention, the y.s. obligatisn to undertake to
. prevent] such treatment or punishment extends only to
‘ conduct| that would comstitute cruel and inhuman
Creatmeht under the Eighth Amendmen: or would “"shock the
consciepce” under the Pifth and Fourteenth Amendments.
‘Additiopally, the Convention pexmits the use of such
treatment or punishment in exigent <¢ircumstances, such
a4s a nagional amergency or war. :

* Customary ihternational law imposes no coligations
regarding the trea:ment of al-Qa’ida de:ainees beyond that
which the C¢nvention, 25 interpreted and understood by the
United Statds in izg reservations, understandings, and
declarationg, impcses. The Convenzion therefore
definjitively estatlishes what constitutes torture and cruel,
inhuman, or degrading creatment or punishment for the
burposes of |U.S. international law obligations.

* CIA interrofations of foreign nationals are not within the
"special marfitime and Cerritorial jurisdiction” of the
United States where the interrogation occurs on foreign

’T‘ﬂ%t‘m 7 .
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territory In buiidings that are not owned or leased by or

under the

legal jurisdiction of the U.S.

government. The

criminal laws applicable to the special maritime and

territorial

interrogat:cns,

might apply
Statute, 14
torture, 14

The federal

jurisdiction therefcre do not apply to such = .
The only two federal cviminal statutes that
to chese interrogations ars the War Crimes
U.S.C. §2441, and the prohibition against

G.S §2340-2340A. ‘

War Crimes Statute} 18 U.8.2. §2441, does not

apply to al-Qa’ida because the Gensva Conventions and the
dn

Hague Conv
violate in
al-Qa‘ida.

order Lo violate section 244%,

tior iV, the conventions tzat the conduct must

do not apply to
Al-Qa'ida is a non-governmental international

terrorist grganization whose members cannot be considared

POWs within

the protectlions

conventions
those membs

The interrd
cengtitute

the meaning of the Geneva Conventions or receive
the Hague Conventior IV. Because these
do 10t protect al-Qa’ida members, conduct toward
8 cannot violate section 2427,

-
[

gaticn of al-Qa‘ida detainees does not

Forture within the meaning of gection 2340 where

the interropators do not have the specific intent to cause

“severe phykical or mental pain or suffering.”

of specific
through, am
relevant pr
reviewing e
available {;
interrogatid
psychologica
ability of {
experiencing

providing mddica:

the conduct

policy revidws of
review of rdpo
visits to thos
a reasonablg b

The absence
internz (i.e., good faich) cz= be established

Png ocher things, evidence of efforts to review
pfesgicnal literature, consulting with experts,
ridence gained from past exparience where
ncluding experience gained ir the course of U.S.
s oI detainess), providing waedical and

1l assessments of a detainee (including the

he detainee to withstand interrogation without
Severs physical or mental pain or suffering),
and psvchological perscanel on site during
of inzerregations, or conducting legal and.

the interrogation procsss {such as the

rie Zrom cthe interrogation facilities and
e locations). A good faitk: belief need noc be
elief; it need only be an nonest belief,

The interro
nationals,
Fourteenth

The Due Prockss Clauses of

Amendments,

MA%‘P\HM '
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atior of members of al-Qa'ida, who ara foreign
€3 not violate the Fifth, Eightn, and

endments because those amendments do not apply.
the Fifth and Fourteenth

hich would be the only clausas in those
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amendments |chat could arguably apply to the conduct of
interrogatilons, co not apply extraterritorially to aliens.
The Eighth Amendment Has no applicatior because it applies
selely to those persons upon whest crimiral sanctions have
been imposdd. Tha detention of enemy combatants is in no -
sense the imposition of a criminal sanction and thus the
Eighth Amenkment does not apply.

* Taking alllof tre relevant circumstances into account (such.

as thé Govefnment ‘s need for information to avert terrorist
activities hgains: the Unitad States and its citizens, the
good faith pfforts to avoid producing severa physical or
mental pain| or suffering, and the absence of malicious or
sadistlc pufpose ty those conducting the intarrogations),
the use of fEhe teenniques described beleow and of comparable,
approved tefhniques would not constitute conduct of the type
that would be proribited by the Fifth, Zighth, or Fourteenth
Amendments pven were they to be applicanie.

* The use of |the following techniques and of comparable,
approved tefinicues in the interrogation of al-Qa’ida
detainees b} zhe CIA does not violate any Federal statute or
other law, Yhere the CIA interrogators do not'specifically
intend. to cguse tha detainees to underge severe physical or
mental painfor sufferin {i.e., they act with the good faith
belief that|:their coriduct will not cauge such pain or
suffering):| isolation, reduced calorie intake (so long as
the amount. {s calculated to maintain the general health of
the detaineds), deprivation of reading material, loud music
or white rofse (at a decibel level calculated to avoid
damage to te detainess’ hearing), the attention grasp,
walling, thgq facial hold, the facial slap (insult slap), the
akbdominal s ap, cramped confinement, wall standing, stress
positions, gleep deprivation, the use o~ diapers, the use of
harmless irdects, ang the water board.
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